FRIDAY,  FEBRUARY  4,  1977 


highlights 

PART  I: 


DISTRICT  OF  COLUMBIA.  STATE.  AND  CITY 
INCOME  OR  EMPLOYMENT  TAXES 

Executive  order  relating  to  withholding  of  taxes  by  Fed¬ 
eral  agencies . .  6787 

NATURAL  GAS  EMERGENCY 

Presidential  proclamation .  6789 

Executive  order .  6791 

NEW  DRUGS 

HEW/ FDA  reclassifies  cyclizine  lactate  injection  as 

effective;  hearing  requests  due  3-7-77 .  6908 

HEW/ FDA  proposes  to  withdraw  approval  of  new  drug 
application  for  cyclizine  hydrochloride  suppositories; 

hearing  requests  due  3-7-77 . 6910 

HEW/ FDA  withdraws  approval  of  parts  of  new  drug  ap¬ 
plications  for  certain  parenteral  protein  hydrolysate 
solutions .  6908 

FD&C  YELLOW  NO.  5 

HEW/FDA  announces  stay  of  effectiveness  of  order  list¬ 
ing  use  in  externally  applied  cosmetics  . 6805 

HEW/FDA  proposes  to  require  labeling  in  food  and  drugs 
for  human  use  and  to  restrict  use  in  certain  human 
drugs;  comments  by  4-5-77 .  6834 

NATIONAL  POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

EPA  proposes  amending  procedures  for  issuance  of  per¬ 
mits;  comments  extended  to  3-1-77  . 6846 

EPA  proposal  establishing  procedures  for  the  General 
Permit  Program;  comments  by  4-1-77 .  6846 

GOVERNMENT  IN  THE  SUNSHINE 

SEC  proposes  implementation  of  Act;  comments  by 
3-11-77 .  6827 

PRIVACY  ACT  OF  1974 

FTC  notice  of  systems  of  records  and  routine  uses .  6906 

Commerce  Department  notice  of  systems  of  records .  6877 

FDIC  amends  systems  of  records;  effective  3-1-77 .  6796 

EMPLOYEE  RESPONSIBILITIES  AND  CONDUCT 

EPA  interim  final  rule  on  procedures  to  be  followed  when 
filing  public  financial  disclosure  statements;  effective 
2-4-77;  comments  by  4-1-77 . 6808 


CONTINUeO  INSIDE 


reminders 

(The  items  In  this  list  were  editorially  complied  as  an  aid  to  Federal  Register  users.  Inclusion  or  exclusion  from  this  list  has  M  legal 
ilgnlflcanoe.  Since  this  list  Is  intended  as  a  reminder,  it  does  not  Include  effective  dates  that  occur  within  14  days  of  publication.! 


Rules  Going  Into  Effect  Today 


Commerce/NOAA — Coastal  energy  man¬ 
agement  program . 1164;  1-5-77 

EPA — New  motorcycle  emission  standards. 

1122:  1-6-77 


List  of  Public  Laws 


Note:  No  public  bills  which  have  become 
law  were  received  by  the  Office  of  the  Federal 
Register  for  inclusion  In  today’s  List  of 
Public  Laws. 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  six-month  trial  period  ended  August  6.  The  program  is  being  continued  on  a  voluntary  basis  (see  OFR 
notice,  41  FR  32914,  August  6,  1976).  The  following  agencies  have  agreed  to  remain  in  the  program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 

NRC 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 

DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT/FAA 

USDA/REA 

DOT/OH  MO 

CSC 

DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 

DOT/OPSO 

LABOR 

HEW/ FDA 

HEW/FDA 

Documents  normally  scheduled  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday. 

Comments  on  this  program  are  still  Invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program 
Coordinator,  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Adminis¬ 
tration,  Washington,  D.C.  20408. 


ATTENTION:  For  questions,  corrections,  or  requests  for  information  please  see  the  list  of  telephone  numbers 
appearing  on  opposite  page. 


Published  dally,  Monday  through  Friday  (no  publication  on  Saturdays.  Sundays,  or  on  official  Federal 
holidays),  by  the  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services 
Administration,  Washington.  D.C.  20408,  under  the  Federal  Register  Act  (49  Stat.  500,  as  amended;  44  UJS.C., 
Ch.  IS)  and  the  regulations  of  the  Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I) .  Distribution 
is  made  only  by  the  Superintendent  of  Documents.  U.S.  Government  Printing  Office,  Washington,  D.C,  20402. 


The  Federal  Register  provides  a  uniform  system  for  making  available  to  the  public  regulations  and  legal  notices  issued 
by  Federal  agencies.  These  Include  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documents  having 
general  applicability  and  legal  effect,  documents  required  to  be  published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public  inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the  issuing  agency. 


The  Federal  Register  will  be  furnished  by  mail  to  subscribers,  free  of  postage,  for  $5.00  per  month  or  $50  per  year,  payable 
In  advance.  The  charge  for  Individual  copies  Is  75  cents  for  each  issue,  or  75  cents  for  each  group  of  pages  as  actually  bound. 
Remit  check  or  money  order,  made  payable  to  the  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington, 
D.C.  20402. 


There  are  no  restrictions  on  the  republicatlon  of  material  appearing  In  the  Federal  Register. 
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INFORMATION  AND  ASSISTANCE 

Questions  and  requests  for  specific  information  may  be  directed  to  the  following  numbers.  General  inquiries 
may  be  made  by  dialing  202-523-5240. 


FEDERAL  REGISTER,  Daily  Issue: 

Subscriptions  and  distribution .  202-783-3238 

*'Dial  •  a  •  Regulation"  (recorded  202-523-5022 


summary  of  highlighted  docu¬ 
ments  appearing  in  next  day’s 
issue). 

Scheduling  of  documents  for  523-5220 

publication. 

Copies  of  documents  appearing  in  523-5240 

the  Federal  Register. 

Corrections .  523-5286 

Public  Inspection  Desk .  523-5215 

Finding  Aids . : .  523-5227 

Public  Briefings:  "How  To  Use  the  523-5282 

Federal  Register." 

Code  of  Fedwal  Regulations  (CFR)..  523-5266 

Finding  Aids .  523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and  Proclama-  523-5233 

tions. 

Weekly  Compilation  of  Presidential  523-5235 

.  Documents. 

Public  Papers  of  the  Presidents....  523-5235 

Index  .  523-5235 

PUBUC  LAWS: 

Public  Law  dates  and  numbers .  523-5237 

Slip  Laws .  523-5237 

U.S.  Statutes  at  Large .  523-5237 

Index  .  523-5237 

U.S.  Government  Manual .  523-5230 

Automation  .  523-5240 

Special  Projects .  523-5240 


HIGHLIGHTS— Continued 


STEAMED  AND  CANNED  OYSTERS 

EPA  exempts  shrimp  processing  facilities  which  utilize 
an  air  flotation  treatment  system  from  1983  effluent 
limitations,  and  determine  limitations  on  case-by-case 
basis;  effective  2-4-77 .  6813 

SAFER  OFF-SYSTEM  ROADS 

DOT/FHWA  proposal  establishing  program  procedures; 
comments  by  3-16-77 . 6839 

REEMPLOYMENT  OF  RETIRED  EMPLOYEES 

CSC  revises  provisions  governing  eligibility  for  supple¬ 
mental  annuity  and  redetermination  of  annuity  following 
reemployment  service;  effective  10-1-76 .  6793 

GOVERNMENT  LIFE  INSURANCE 

VA  regulates  payments  of  benefits  directly  to  decedents’ 
estate;  effective  1-31-77 .  6807 

DAIRY  PRODUCTS 

HEW/FDA  proposes  to  allow  fat-content  labeling  under 
certain  limited  circumstances  without  full  nutrition 
labeling;  comments  by  4-5-77 .  6834 

OVERSEAS  MILITARY  PERSONNEL  CHARTER 
OPERATORS 

CAB  amendment  to  eliminate  reporting  requirements....  6797 

HEALTH  PLANNING 

HEW/HRA  notice  on  health  systems  agency  application 
review  schedule  and  availability  of  application  material..  6911 

RABIES  VIRUS  VACCINES 

USDA/APHIS  revises  potency  tests .  6794 

CIGAR— FILLER  AND  TOBACCOS 

USDA/ASCS  issues  quotas  for  1977-79  and  announces 
1977  national  marketing  quotas  (3  documents);  effective 
2-1-77 .  6817-6823 

THIRD  CLASS 

Postal  Service  proposes  identification  of  mail  of  non¬ 
profit  organizations;  comments  by  3-7-77 .  6841 


ADMINISTRATIVE  PROCEDURES 

HEW/FDA  regulations  on  procedures  for  an  informal 
hearing  before  report  of  criminal  violation;  effective 
3-7-77  .  6801 

GRANTS  FOR  CONSTRUCTION  OF  TREATMENT 
WORKS 

EPA  proposal  regarding  cost  effectiveness  analysis 
guidelines;  comments  by  3-21-77 .  6841 

ASSOCIATION  LOANS 

USDA/FmHA  revises  regulations  pertaining  to  closing 
certain  loans;  effective  2-4-77 .  6825 


RIGHT  TO  READ  STATE  LEADERSHIP  AND 
TRAINING  PROGRAM 

HEW/OE  announces  closing  date  of  3-15-77  for  receipt 
of  new  and  non-competing  continuation  applications .  6907 

MEETINGS— 

Commerce/NOAA;  Sea  Grant  Review  Panel,  2-22-77..  6873 
FPC;  Gas  Ptolicy  Advisory  Council,  Steering  Committee 

of  the  Executive  Advisory  Committee,  2-24-77 .  6905 

GSA;  Architectural  and  Engineering  Services  Regional 

Public  Advisoiy  Panel,  2-28  and  3-1-77 .  6907 

HEW:  Student  Financial  Assistance  Study  Group,  3-4 

and  3-5-77 .  6911 

New  Drug  Regulation  Review  Panel,  2-20-77 . 6912 

Interior/GS:  Use  and  needs  of  geomagnetic  data, 

2-23-77  .  6933 

Labor/BLS;  Business  Research  Advisory  Council’s 
Committee  on  Consumer  and  Wholesale  Prices, 

2-22-77  . 6937 

SBA:  Augusta  District  Advisory  Council,  2-24-77 .  6942 

Denver  District  Advisory  Council,  3-3-77 .  6942 

Detroit  District  Advisory  Council,  3-4-77 .  6942 

VA;  Station  Committee  on  Educational  Allowances, 

2-28-77  . 6943 
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HIGHLIGHTS— Continued 


PARTH: 

GRAZING  FEE  STUDY 

interior/BLM  and  USDA/FS  issues  Grazing  Fee  Review 
Report,  announces  public  meetings,  and  requests  com¬ 
ments  by  4-8-77 .  6979 

PART  III: 

COLOR  ADDITIVES 

HEW/FDA  amendments  regarding  “provisional”  and 
"permanent”  listing;  effective  1-31-77 .  6991 


PART  IV: 

METAL  AND  NONMETAL  MINE  HEALTH  AND 
SAFETY 

Interior/MESA  regulations  on  roll-over  protective  struc¬ 
tures  (ROPS)  and  seat  belt  standards  on  specified  self- 
propelled  equipment;  effective  2-4—77 .  7001 

PART  V: 

MINIMUM  WAGES 

Labor/ESA  issues  index  and  general  wage  determina¬ 
tions  for  Federal  and  federally  assisted  construction 
(2  documents) .  7013 


contents 


THE  PRESIDENT 

Executive  Orders 

Income  and  employment  taxes  for 
District  of  Columbia,  States, 
and  cities;  withholding  by  Fed¬ 


eral  agencies -  6787 

Natural  gas  emergency _  6791 

Proclamations 

Natural  gas  emergency _  6789 


EXECUTIVE  AGENCIES 

AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notices 

Authority  delegations: 

Africa.  Assistant  Administrator, 
et  al.;  assurances  of  host 
country  participation  and 
waiver  authority _  6942 

AGRICULTURAL  MARKETING  SERVICE 

Rules 

Lemons  grown  in  Calif,  and  Ariz..  6824 

Notices 

Food  inspectors;  cross-utiliza¬ 
tion  of  perscxmel;  memorandum 
of  understanding  with  NOAA; 
cross  reference _  6872 

AGRICULTURAL  STABILIZATION  AND 
CONSERVATION  SERVICE 

Rules 

Tobacco  cigar-filler  and  Mary¬ 


land;  marketing  quotas  and 

acreage  allotments -  6817 

Tobacco  (fire-cured,  etc.) ;  mar¬ 
keting  quotas  and  acreage  allot¬ 
ments  _  6819 


Tobacco  (burley) ;  marketing 
quotas  and  acreage  allotments.  6823 

AGRICULTURE  DEPARTMENT 

See  Agricultural  Marketing  Serv¬ 
ice;  Agricultural  Stabilization 
and  Conservation  Service;  Ani¬ 
mal  and  Plant  Health  Inspec¬ 
tion  Service;  Farmers  Home 
Administration;  Food  and  Nu¬ 
trition  Service;  Forest  Service; 

Rural  Electrification  Admin¬ 
istration. 


AIR  FORCE  DEPARTMENT 

Notices 

Environmental  statements;  avail¬ 
ability.  etc.: 

Aeropropulsion  System  Test  Fa¬ 
cility,  Tenn _  6822 

ANIMAL  AND  PLANT  HEALTH  INSPECTION 

SERVICE 

Rules 

Viruses,  serums,  toxins,  etc.: 

Rabies  virus  vaccines;  potency 
tests:  revision _  6794 

Proposed  Rules 


Animal  and  poultry  import  re¬ 
strictions: 

Livestock  foreign  embarkation 
quarantine  station,  establish¬ 
ment:  criteria  and  standards; 
correction  _  6827 

Notices 

Soil  samples:  approved  labora¬ 
tories,  list;  correction. _ _  6863 

Stockyards  and  slaughtering  es¬ 
tablishments;  approval _  6862 


BLIND  AND  OTHER  SEVERELY 
HANDICAPPED,  COMMITTEE  FOR 
PURCHASE  FROM 

Notices 

Procurement  list.  1977,  additions 

(3  documents) _  6879 

CENSUS  BUREAU 
Notices 

Population  censuses,  special;  re¬ 
sults  _  6869 


CIVIL  AERONAUTICS  BOARD 
Rules 

Charters: 

Overseas-  military  personnel; 
reporting  requirements;  elim¬ 
ination  _  6797 

Notices 

Atlantic -Charleston  Competitive 

nonstop  investigation _  6867 

Oklahoma  -  Denver  -  Southwest 

Points  Investigation _  6868 

United  States-Latin  America  all 
.  cargo  service  investigation _  6868 


Hearings,  etc.: 

Frontier  Airlines,  Inc _  6867 

International  Air  Transport  As¬ 
sociation  _  6868 

North  Central  Airlines,  Inc _  6868 


CIVIL  SERVICE  COMMISSION 
Rules 

Excepted  service: 

Defense  Department  and  Army 


Department _  6793 

Health,  Education,  and  Welfare 

Department _  6793 

State  Department _  6793 

Retirement:  reemployment  of  re¬ 
tired  employees _  6793 


COMMERCE  DEPARTMENT 

See  also  Census  Bureau;  Domestic 
and  International  Business  Ad¬ 
ministration;  Economic  Devel¬ 
opment  Administration;  Mari¬ 
time  Administration;  National 
Oceanic  and  Atmospheric  Ad¬ 
ministration. 

Notices 

Committees:  establishment,  re¬ 
newals,  etc.; 

Industry  Sector  Advisory  C(wa- 
mittee  Chairmen  for  Multi¬ 
lateral  Trade  Negotiations 


■  -  Committee _  6878 

Privacy  Act;  systems  of  records..  6OT7 


DEFENSE  DEPARTMENT 

See  Air  Force  Department. 

DOMESTIC  AND  INTERNATIONAL 
BUSINESS  ADMINISTRATION 

Notices 

Scientific  articles:  duty  free  entry: 
Environmentcd  Protection 


Agency _  6869 

University  of  Minnesota _  6869 

University  of  Rochester _  6869 


DRUG  ENFORCEMENT  ADMINISTRATION 
Rules 

Schedules  of  controlled  sub¬ 
stances: 

Exempt  chemical  preparations; 
inquiry _  6805 
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CONTENTS 


ECONOMIC  DEVELOPMENT 
ADMINISTRATION 

Notices 

Adjustment  assistance  eligibility; 
industry  producing  firm 
studies:  — 

Plant  hanger _  6870 

Import  determination  petitions: 

Tensor  Corp _  6869 

EDUCATION  OFFICE 
Notices 

Applications  and  proposals,  clos¬ 
ing  dates: 

Right  to  Retkd  State  leadership 
and  training  program -  6907 

EMPLOYMENT  AND  TRAINING 
ADMINISTRATION 

Notices 

Employment  transfer  and  business 
competition  determinations; 
financial  assistance  an^ca- 

tions  _  6937 

Unemployment  ccnnpensatlon, 
emergency: 

Federal  supplemental  benefits; 
availability;  various  States  (2 
docmnents) _  6938,  6939 

EMPLOYMENT  STANDARDS 
ADMINISTRATION 

Notices 

Index  to  general  wage  determina¬ 
tion  decisions  and  modifica¬ 
tions  _  7068 

Minimum  wages  for  Federal  and 
federally-assisted  construction; 
general  wage  determination 
decisions,  modifications,  and 
supersedeas  decisions _  7014 

ENVIRONMENTAL  PROTECTION  AGENCY 


Rules 

Air  pollutants,  hazardous;  Na¬ 
tional  emlsslcm  standards: 
Philadeli^ila,  city  of;  auUior- 

ity  delegation _  6812 

Pennsylvania;  authority  delega¬ 
tion  _  6812 

Air  pollution;  standards  of  per¬ 
formance  for  new  stationary 
sources: 

Philadelphia,  city  of;  author¬ 
ity  delegation _  6812 

Air  quality  imi^ementati(xi  plans; 
various  Stotes,  etc.: 

Massachusetts:  correction _  6812 

Vermont  _  6811 

Conduct  standards _  6808 

Water  pollutlem;  effluent  guide¬ 
lines  for  certain  point  source 
categories: 

Pharmaceutical  manufactur¬ 
ing  _ ^ _  6813 

Seafood,  canned  and  preserved-  6813 

Proposed  Rules 

Air  quality  implementation  plans; 
various  States,  etc.: 

Nebraska _  6845 

Oregon _  6844 

Grants,  State  and  local  assistance: 
Treatment  wortes,  construction; 
cost  effectiveness  analysis 
guidelines  _  6841 


Water  pollution  control;  National 
discharge  elimination  syst«n 
and  State  program  elements; 

General  permit  program -  6846 

Water  pollution  control;  National 
pollutant  discharge  elimina¬ 
tion  system: 

Hearing  procedures  and  NPDES 
permit  issuances,  require¬ 
ments;  extension  of  time 6846 

Notices 


Air  pollutants,  hazai'dous;  Na¬ 
tional  emission  standards: 
Peimsylvania:  authority  delega¬ 
tion _ _ _  6887 

Air  pollution;  standards  of  per¬ 
formance  for  new  stationary 
sources: 

Philadelphia,  city  of;  authority 

delegation _  6886 

Environmental  impact  statements, 
availability,  etc.: 

Grain  elevator  industry;  stand¬ 
ards  of  performance -  6886 

Pesticide  chemicals,  tolerances, 
exemptions,  etc.,  petitions: 

American  Hoechst  Corp _  6885 

Chemagro  Agriculture  Divi¬ 
sion  _  6882 

CfiMi-Geigy  Corp _  6885 

Thompson-Hayward  Chemical 

Co -  6883 

Pesticide  registration,  applica¬ 
tions  _  6883 

ENVIRONMENTAL  QUALITY  COUNCIL 
Notices 

Environmental  Impact  state¬ 
ments;  availability _  6879 


FARMERS  HOME  ADMINISTRATION 

Rules 

Association,  community  facility 
loans: 

Commimity  facilities;  develop¬ 
ment,  conservatl(Hi  and  utili¬ 
zation  _  6825 

FEDERAL  COMMUNICATIONS 
COMMISSION 


Rules 

Television  broadcast  stations;  ta¬ 
ble  of  asslgnm^ts: 

Nebraska _  6816 

Proposed  Rules 

FM  broadcast  stations;  t{d>le  of 
assignments: 

Montana  _  6856 

Nebraska _  6855 

North  Dakota _  6854 

Radio  broadcast  services: 

Educational  FM  broadcast 'sta¬ 
tions,  noncmnmercial;  exten¬ 
sion  of  time _  6857 

Standard  broadcast  band;  clear 
channel;  Inquiry;  extension 
of  time _  6854 

Radio  frequency  devices: 

UHF  television  receiver  noise 
figures;  extension  of  time _  6854 

Notices 

Common  carriers  services  infor¬ 
mation  _  6902 

Hearings,  etc.: 

Alabama  Citizens  For  Respon¬ 
sive  Public  Television,  ^c. 
et  al _  6888 


Federal  Broadcasting  System, 

Inc.  and  Niagara  Broadcast¬ 
ing  System _  6895 

North  Pacific  Marine  Radio 
Council  _  6904 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Rules 

Privacy  Act;  impl^entation _  6796 

FEDERAL  DISASTER  ASSISTANCE 
ADMINISTRATION 


Notices 

Disaster  and  emergency  areas: 


Colorado  _  6912 

Florida  _ : _  6913 

New  York _  6913 

South  Dakota _  6913 


FEDERAL  ENERGY  ADMINISTRATION 
Proposed  Rules 

Petroleiun  allocation  regulations, 
mandatory: 

Propane  and  butane  resellers 
and  retailers;  passthrough  of 
increased  nonproduct  costs; 
hearing  _  6857 

FEDERAL  HIGHWAY  ADMINISTRATION 
Proposed  Rules 

Safer  off-system  roads  program; 

administration  _  6839 

FEDERAL  MARITIME  COMMISSION 
Notices 

Board  of  Commissioners  of  the 
Port  of  New  Orleans  and  Pub¬ 
lic  Grain  Elevator  of  New  Or¬ 
leans,  Inc _  6904 

Agreements  filed: 

Chicago  Regional  Port  District 
and  North  Pier  Terminal  Co.  6904 

FEDERAL  POWER  COMMISSION 
Notices  ^ 


Meetings: 

Gas  Policy  Advisory  Council _  6905 

Hearings,  etc.'- 

Duke  Power  Co _  6905 

Northwest  Pipeline  Corp _  6905 

Wisconsin  Power  and  Light  Co.  6906 


FEDERAL  RESERVE  SYSTEM 
Notices 

Applications  etc.: 

First  National  David  City  Corp. ; 


correction  _  6906 

Glen-An  Corp _  6906 


FEDERAL  TRADE  COMMISSION 
Rules 


Prohibited  trade  practices: 

Beatrice  Poods  Co _  6798 

California  b  Hawaiian  Sugar 

Co.,  et  al _ _ _  6800 

Salomon/North  America,  Inc _  6797 

Spiegel,  Inc _  6799 

Notices 

Privacy  Act;  systems  of  records. _  6906 


FISH  AND  WILDLIFE  SERVICE 

Rules 

Himting: 

NQngo  National  Wildlife  Refuge, 

Mo _ _ -  6817 
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CONTENTS 


Notices 

Emergency  exemption  endangered 
species ; 

Red-cockaded  woodpeckers _  6930 

Endangered  species  permits;  ap¬ 
plications  (8  documents) _  6916-6926 

Marine  mammal  applications, 
etc.: 

Kooyman,  G.  L _  6919 

FOOD  AND  DRUG  ADMINISTRATION 
Rules 


HEALTH,  EDUCATION.  AND  WELFARE 
DEPARTMENT 

See  also  Eduction  Office;  Food  and 
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presldentfol  documents 

Title  3 — The  President 

Executive  Order  11968  •  January  31,  1977 

Withholding  of  District  of  Columbia,  State  and  City  Income  or  Employment  Taxes 

By  virtue  of  the  authority  vested  in  me  by  Sections  5516,  5517  and  5520  of 
Title  5  of  the  United  States  Code,  and  Section  301  of  Title  3  of  the  United  States 
Code,  and  as  President  of  the  United  States  of  America,  it  is  hereby  ordered  as  follows: 

Section  1.  Whenever  the  Secretary  of  the  Treasury  enters  into  an  agreement 
pursuant  to  Sections  5516,  5517,  or  5520  of  Title  5  of ^  the  United  States  Code,  with 
the  District  of  Columbia,  a  State,  or  a  city,  as  the  case  may  be,  with  regard  to  the 
withholding,  by  an  agency  of  the  United  States,  hereinafter  referred  to  as  an  agency, 
of  income  or  employment  taxes  from  the  pay  of  Federal  employees  or  members  of 
the  Armed  Forces,  the  Secretary  of  the  Treasury  shall  ensure  that  each  agreement  is 
consistent  with  those  sections  and  regulations,  including  this  Order,  issued 
thereunder. 

Sec.  2.  Each  agreement  shall  provide  (a)  when  tax  withholding  shall  begin, 
(b)  that  the  head  of  an  agency  may  rely  on  the  withholding  certiheate  of  an 
employee  or  a  member  of  the  Armed  Forces  in  withholding  taxes,  (c)  that  the 
method  for  calculating  the  amount  to  be  withheld  for  District  of  Columbia,  State 
or  city  income  or  employment  taxes  shall  produce  approximately  the  tax  required 
to  be  withheld  by  the  District  of  Columbia  or  State  law,  or  city  ordinance,  which¬ 
ever  is  applicable,  and  (d)  that  procedures  for  the  withholding,  hling  of  returns, 
and  payment  of  the  withheld  taxes  to  the  District  of  Columbia,  State  or  city  shall 
conform  to  the  usual  fiscal  practices  of  agencies.  Any  agreement  affecting  members 
of  the  Armed  Forces  shall  also  provide  that  the  head  of  an  agency  may  rely  on  the 
certificate  of  legal  residence  of  a  member  of  the  Armed  Forces  in  determining  his 
or  her  residence  for  tax  withholding  purposes.  No  agreement  shall  require  the 
collection  by  an  agency  of  delinquent  tax  liabilities  of  an  employee  or  a  member  of 
the  Armed  Forces. 

Sec.  3.  The  head  of  each  agency  shall  designate,  or  provide  for  the  designa¬ 
tion  of,  the  officers  or  employees  whose  duty  it  shall  be  to  withhold  taxes,  file 
required  returns,  and  direct  payment  of  the  taxes  withheld,  in  accordance  with  this 
Order,  any  regulations  prescribed  by  the  Secretary  of  the  Treasury,  and  the 
applicable  agreement. 
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Sec.  4.  The  Secretary  of  the  Treasury  is  authorized  to  prescribe  additional 
regulations  to  implement  Sections  5516,  5517,  and  5520  of  Title  5  of  the  United 
States  Code,  and  this  Order. 

Sec.  5.  Executive  Order  Nos.  10407  of  November  6,  1952,  10672  of  July  9, 
1956,  and  11863  of  June  12,  1975,  are  hereby  revoked.  However,  all  actions  hereto¬ 
fore  taken  by  the  President  or  his  delegates  in  respect  of  the  matters  affected  by  this 
Order  and  in  force  at  the  time  of  the  issuance  of  this  Order,  including  any  regula¬ 
tions  prescribed  or  approved  b>  the  President  or  his  delegates  in  respect  of  such 
matters  and  any  existing  agreements  approved  by  his  delegates,  shall,  except  as 
they  may  be  inconsistent  with  the  provisions  of  this  Order,  remain  in  effect  until 
amended,  modified,  or  revoked  pursuant  to  the  authority  conferred  by  this  Order, 
unless  sooner  terminated  by  operation  of  law. 


*  The  White  House, 

January  31,  1977. 

[FR  Doc.77-3827  Filed  2-2-77 ;  3 : 1 1  pm] 
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Proclamation  4485  •  February  2,  1977 

Declaring  a  Natural  Gas  Emergency 

'  % 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Abnormal  weather  conditions  have  caused  prevailing  temperatures  in  the  United 
States,  particularly  in  the  East  and  Midwest,  to  be  well  below  normal  for  the  past  three 
months.  Many  interstate  natural  gas  pipelines  and  local  natural  gas  distribution  com¬ 
panies  do  not  have  sufficient  supplies  of  flowing  or  stored  gas  to  meet  current  demand. 
The  shortage  of  natural  gas  available  to  some  Interstate  pipelines  and  local  distribution 
companies  has  been  so  severe  as  to  cause  them  to  curtail  or  to  be  in  imminent  danger 
of  curtailing  natural  gas  supplies  to  residences,  small  commercial  establishments  and 
other  high  priority  users,  so  as  to  endanger  life  or  health,  and  risk  damage  to  plant  or 
other  facilities. 

Other  interstate  pipelines  and  distribution  companies,  however,  have  more 
than  adequate  supplies  of  natural  gas  to  meet  the  needs  of  residences,  small  com¬ 
mercial  establishments  and  other  high  priority  users. 

In  light  of  the  severe  shortage  of  natural  gas  supplies  available  to  some  firms 
and  the  disparity  of  natural  gas  supplies  in  various  regions  of  the  United  States,  the 
exercise  of  extraordinary  authority  for  emergency  deliveries  and  transportation  of 
natural  gas  pursuant  to  Section  4  of  the  Emei^ency  Natural  Gas  Act  of  1977  is 
necessary  to  assist  in  meeting  the  requirements  of  natural  gas  for  residences,  small 
commercial  establishments,  and  other  high  priority  users  in  the  United  States  or 
regions  thereof.  No  measures  other  than  those  authorized  by  Section  4  of  the 
Emergency  Natural  Gas  Act  of  1977  are  adequate  to  assist  in  meeting  the  require¬ 
ments  of  natural  gas  for  residences,  small  commercial  establishments,  and  other 
high  priority  users  in  the  United  States  or  regions  thereof. 

NOW,  THEREFORE,  I,  JIMMY  CARTER,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes 
of  the  United  States,  including  the  Emergency  Natural  Gas  Act  of  1977,  do  hereby 
proclaim  and  declare  that  a  natural  gas  emergency  exists  within  the  meaning  of 
Section  3  of  said  Act 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  second  day  of 
February,  in  the  year  of  our  Lord  nineteen  himdred  seventy-seven,  and  of  the  Inde¬ 
pendence  of  the  United  States  of  America  the  two  hundred  and  first. 


[FR  Doc.77-3907  Filed  2-3-77  ;12 : 02  pm] 
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Executive  Order  11969  •  February  2,  1977 

Administration  of  the  Emergency  Natural  Gas  Act  of  1977 


By  virtue  of  tlie  authority  vested  in  me  by  the  Constitution  and  statutes  of  the 
United  States  of  America,  including  Section  13  of  the  Emergency  Natural  Gas  Act 
of  1977  (Public  Law  95-2),  and  Section  301  of  Title  3  of  the  United  States  Code, 
and  as  President  of  the  United  States  of  America,  it  is  hereby  ordered  as  follows; 

Section  1.  I'here  is  hereby  delegated  to  the  Chainnan  of  the  Federal  Power 
Commission,  hereafter  the  Chairman,  all  of  the  authority  vested  in  the  President 
by  the  Emergency  Natural  Gas  Act  of  1977,  except  for  the  authority  to  declare  and 
terminate  a  natural  gas  emergency  pursuant  to  Section  3  of  said  Act.  Nothing  in  such 
delegation  shall  be  constnied  as  delegating  such  authority  to  the  Federal  Power  Com¬ 
mission  as  a  collective  body,  except  insofar  as  the  Chairman  may  further  delegate  his 
authority  under  Section  3  of  this  Order. 

Sec.  2.  The  Chairman  shall,  to  the  extent  he  deems  appropriate,  consult  with 
the  Secretaiy  of  the  Interior,  the  Administrator  of  the  Federal  Energy  Administration, 
other  members  of  the  Federal  Power  Commission  and  the  heads  of  other  Executive 
agencies  in  exercising  the  authority  delegated  to  him  by  this  Order. 

Sec.  3.  All  authority  delegated  to  the  Chairman  by  this  Order  may  be  further  dele¬ 
gated,  in  whole  or  in  part,  by  the  Chairman  to  any  other  officer  of  the  United 
States  or  to  any  Executive  agency. 

Sec.  4.  The  heads  of  all  Executive  agencies  shall  cooperate  widi  and  assist  the 
Chainnan  in  earning  out  the  authority  delegated  to  him  by  this  Order. 

Sec.  5.  All  Executive  agencies  shall,  to  the  extent  permitted  by  law,  provide  the 
Chainnan  on  request  such  administrative  support  and  informatitm  as  may  be  neces¬ 
sary  to  carry  out  the  authority  delegated  to  him  by  this  Order. 


The  White  House, 

February  2,  1977. 

[FR  Doc.77-3906  Filed  2-3-77  ;12: 01  pm] 
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Title  5 — Administrative  Personnel 

CHAPTER  I— CIVIL  SERVICE 
COMMISSION 

PART  213— EXCEPTED  SERVICE 

Department  of  Defense;  Department  of  the 
Army 

AGENCY :  Civil  Service  Commission. 
ACTION:  Pinai  Rule. 

SUMMARY:  The  Secretary  of  Defense 
has  delegated  to  the  Under  Secretary  of 
the  Army  the  authority  to  conunand  the 
D.C.  National  Guard.  Accordingly,  the 
position  of  Adjutant  General  to  the  Di¬ 
rector  of  the  D.C.  National  Guard  is 
transferred  to  the  OfQce  of  the  Under 
Secretary  of  the  Army. 

EFFECTIVE  DATE:  February  4,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Dean  D.  Larrlck.  202-632-4533. 

Accordingly.  5  CFR  213.3306(a)  (19)  Is 
revoked  and  S  213.3307(b)  is  added  as  set 
out  below; 

§213.3306  Department  of  Defense. 

(a)  Office  of  the  Secretary.  •  •  • 

(19)  [Revoked] 

•  •  •  •  • 

§  213.3307  Department  of  the  Army. 

•  •  •  •  « 

(b)  Office  of  the  Under  Secretary.  (1) 
Adjutant  General  to  the  Director  of  the 
D.C.  National  Guard. 

(6  U.S.C.  3301,  3303;  EO  10577,  3  CFR  1954- 
1958  Ck>mp.,  p.  318.) 

Unitxd  States  Civil  Snv- 
ici  Commission, 

James  C.  Spry, 

Executive  Assistant, 
to  the  Commission^. 
(PR  Doc.77-3481  PUed  3-S-77;8:45  am] 


PART  213— EXCEPTED  SERVICE 

Department  of  HeaHh,  Education,  and 
WeHare 

AGENCTY:  Civil  Service  Commission. 
ACTTION :  Final  Rule. 

SUMMARY:  ITiis  amendment  Increases 
the  number  of  professional  positions 
from  50  to  70  and  the  clerical  positloos 
from  four  to  five  authorized  under 
Schedule  A  in  the  Social  and  Rehat^ta- 
tl(m  Service. 

EFPECTITVE  DATE:  February  4,  1977. 

FOR  FURTIffiR  INFORMATION  CON- 
TAC;T:  Dean  D.  Larrick,  202-632-4533. 

Accordingly.  5  CFR  2133116(g)  (2)  b 
amended  as  fellows: 


§  213.3116  Department  of  Health,  Edu¬ 
cation,  and  Welfare. 

•  •  •  •  • 

(g)  Social  and  Rehabilitation  Serv¬ 
ice.  •  •  • 

(2)  Not  to  exceed  70  professional  and 
five  clerical  positicMis  directly  ctmeemed 
with  special  teams  to  review  the  Medi¬ 
caid  program  in  selected  states.  Employ¬ 
ment  undCT  this  authority  may  not  ex¬ 
ceed  June  30. 1979. 

(6  tJ.S.C.  3301,  3302;  E.O.  10677,  3  CFR  1954- 
1958  Oomp.,  p.  218.) 

United  States  ChviL  Serv¬ 
ice  Commission, 

James  C.  Spry, 

Executive  Assistant 
to  the  Commissioners. 
(PR  Doc.77-3482  Piled  2-3-77;8:46  am] 


PART  213— EXCEPTED  SERVICE 
Department  of  State 
AGENCY:  Civil  Service  Commission. 
A(mON :  Final  Rule. 

SUMMARY:  This  amendment  excepts 
from  the  competitive  service  under 
Schedule  C  four  positions  of  Secretary 
(Stenography)  to  the  Secretary  of  State 
because  the  positions  are  confidential  in 
nature. 

EFFECTIVE  DATE:  February  4,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Dean  D.  Larrlck.  202-632-4533. 
Accordingly,  5  CFR  213.3304(a)  (4)  is 
added  as  follows: 

§  213.3304  Department  of  State. 

(a)  Office  of  the  Secretary.  •  *  • 

(4)  Four  Secretaries  (Stenogrtuihy) 
to  the  Secretary. 

(6  T7.S.C.  3301,  33(0;  BO  10677,  3  <7FB  1954- 
1966  C^mp.,  p.  ai&) 

United  States  Chvn.  Serv-  • 
ICE  Commission, 

James  C.  Spry, 

Executive  Assistant 
to  the  Commissioners. 
(PR  Doc.77-3483  PUed  2-3-77;8:46  am] 


PART  831— RETIREMENT 
Reemployment  of  Retired  Employees 

Subpart  H  is  revised  in  its  entirety  to 
Implonent  provisions  of  section  8344  (a) . 
(b)  and  (c)  of  title  5,  United  States 
Code,  as  amended  and  reenacted  by  Pub- 
Ue  Law  94-397,  approved  September  3, 
1976.  Provisions  governing  (1)  the  reem¬ 
ployment  ot  annuitants  found  recovered 
or  restored  to  earning  capacity  before 
age  60  and  (2)  the  reemployment  of  an¬ 


nuitants  whose  annuity  is  based  on  in¬ 
voluntary  separatkxi  for  reasons  other 
than  age  or  misconduct  or  delinquency, 
are  deleted  as  no  longer  necessary  since 
they  now  appear  in  detail  in  section  8337 
and  8344  of  UUe  5,  United  States  Code. 
Provisions  governing  eligibility  for  sup¬ 
plemental  annuity  and  redetermination 
of  annuity  following  reemployment  serv¬ 
ice  are  revised  (1)  to  include  part-time 
reemployment  service  as  well  as  full-time 
reemployment  service  as  creditable  serv¬ 
ice  for  c(«nputing  eUglbility  for  such  an¬ 
nuity  and  (2)  to  extend  eligibility  for 
such  annuity  to  annuitants  whose  an¬ 
nuity  is  based  on  an  involimtary  sepa¬ 
ration.  New  provisi(ms  are  also  added  to 
clarify  annuity  entitlement  following 
termination  of  annuity  upon  reemploy¬ 
ment. 

Subpart  H  is  revised  to  read  as  follovra: 

Subpart  H — Raamploymaiit  of  Ratirod  Employoos 

Secs. 

831.801  Definition  of  annuitant. 

831.802  Supplenoental  annuity  and  redeter¬ 

mined  annuity. 

831.803  Annuity  entitlement  following  ter¬ 

mination  of  annuity  upon  reem¬ 
ployment. 

Authobitt:  5  U.S.C.  8347(a). 

Subpart  H — Reemployment  of  Retired 
Employees 

§  831.801  Definition  of  annuitant. 

(a)  In  this  subpart,  “annuitant”  means 
a  former  employee  who  is  receiving,  or 
meets  the  legal  requirements  and  Is  an 
applicant  for  an  annuity  under  subchap- 
ter  m  or  chapter  83  of  title  5,  United 
States  Code,  based  on  his  or  her  service. 

(b)  This  subpart  applies  to  annuitants 
serving  in  an  appointive  or  elective  posi¬ 
tion  on  or  after  October  1,  '.976,  subject 
to  continuation  of  pay  and  reduction  of 
pay  by  the  amoimt  of  annuls  allomble 
to  the  period  ot  reemploymoit  In  accord 
with  section  8344(a)  of  title  5,  United 
States  CTode. 

§  831.802  Supplemental  annuity  anti 
redetermined  annuity. 

(a)  When  an  annuitant  is  employed 
continuously  for  at  least  one  year  in  an 
appointive  or  elective  position  and  ac¬ 
tually  serves  for  at  least  one  year  on  a 
ftill-time  basis,  or  the  equivalent  of  one 
year  of  full-time  service  on  a  part-time 
basis,  in  a  position  not  exduded  from 
coverage  by  section  8331(1)  (1)  and  (ii) 
of  title  5,  United  States  Code,  the  an¬ 
nuitant  is  entitled  to  a  supplemental  an¬ 
nuity  on  termination  of  the  employment 
by  separation  for  more  than  three  calen¬ 
dar  days  or  by  conversion  to  intermittent 
status.  The  supplemental  annuity  is  (1) 
computed  under  the  formula  provided  by 
the  law  in  effect  at  the  date  of  termina¬ 
tion  of  employment,  (2)  based  on  aU  pe- 
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riods  of  full-time  or  part-time  service 
performed  after  his  or  her  retirement, 
with  such  periods  considered  as  part  of 
his  or  her  total  service,  and  (3)  based  mi 
the  average  basic  pay  (before  annuity 
deduction)  received  during  the  periods 
of  employment. 

(b)  K  the  annuitant  is  employed  con¬ 
tinuously  for  at  least  five  years  in  an  ap¬ 
pointive  or  elective  position  and  actually 
serves  for  at  least  5  years  on  a  full-time 
basis,  or  the  equivalent  of  5  years  of  full¬ 
time  service  on  a  part-time  basis,  in  a 
position  not  excluded  from  coverage  by 
section  8331(1)  (1)  and  (li)  of  title  5, 
United  States  Code,  the  annuitant  may 
make  deposit  in  the  retirement  fund 
covering  such  employment  and  elect,  in¬ 
stead  of  the  supplemental  annuity  de¬ 
scribed  herein,  to  have  his  or  her  re¬ 
tirement  rights  redetermined  xmder  the 
law  in  effect  at  separation  date. 

(c)  The  supplemental  or  redetermined 
annuity  commences  (1)  on  the  day  after 
separation  from  such  employment  or  (2) 
on  the  day  after  the  annuitant  is  con¬ 
verted  to  an  intermitteiit  status  and 
meets  the  service  requlrenients. 

(d)  Emplc^onent  is  considered  con¬ 
tinuous  unless  interrupted  by  a  separa¬ 
tion  frMn  service  exceeding  three  calen¬ 
dar  dasrs,  but  credit  is  not  allowed  for 
any  period  of  separation  or  noni>ay  sta¬ 
tus  which  exceeds  three  calendar  days. 

(e)  Pull-time  service  means  any  ac¬ 
tual  service  in  which  the  reemployed  an¬ 
nuitant  is  scheduled  to  work  the  number 
of  hours  and  days  required  by  the  ad¬ 
ministrative  workweek  for  his  or  her 
grade  or  class  (normally  40  hours) . 

(f )  Part-time  service  means  any  actual 
service  performed  on  a  less  than  full¬ 
time  basis  imder  a  prescheduled  regular 
tour  of  duty. 

(g)  Intermittent  service  means  any  ac¬ 
tual  service  performed  on  a  less  than 
full-time  basis  with  no  prescheduled 
regular  tour  of  duty. 

§  831.803  Annuity  cniitlenirnt  follow¬ 
ing  termination  of  annuity  upon  re¬ 
employment.' 

When  an  Individual’s  annuity  is  ter¬ 
minated  upon  reemployment  subject  to 
Eubchapter  m  of  chapter  83,  title  5, 
United  States  Code,  in  accord  with  the 
provisions  of  section  8344  (a),  (b)  and 
(c)  of  title  5,  United  States  Code,  the 
Commission  shall  determine  the  individ¬ 
ual’s  future  annuity  rights  under  the  law 
in  effect  at  the  date  of  his  or  her  sub¬ 
sequent  separation.  If  upon  separation 
from  such  reemployment  the  individual 
does  not  meet  the  eligibility  requirements 
imder  subchapter  m  of  chapter  83,  title 
5,  United  States  Code,  for  title  to  an¬ 
nuity  based  on  such  separation,  the 
Commission  shall  resume  payment  of  the 
terminated  annuity.  Annuity  Increases 
authorized  under  section  8340  of  title  5, 
United  States  Code,  between  the  termi¬ 


nation  and  resumption  of  annuity,  will 
be  applied  to  Increase  the  resumed  rate. 

(5  U.S.C.  8347(a).) 

Effective  date:  (October  1, 1076. 

United  States  Civil  Serv¬ 
ice  CoinossiON, 

James  C.  Spry, 

Executive  Assistant 
to  the  Commissioners. 
(FR  Doc.77-3479  PUed  2-3-77:8:45  am] 


Title  9 — Animals  and  Animal  Products 

CHAPTER  I— ANIMAL  AND  PLANT  HEALTH 
INSPECTION  SERVICE,  DEPARTMENT 
OF  AGRICULTURE 

SUBCHAPTER  E— VIRUSES.  SERUMS.  TOXINS, 
AND  ANALOGOUS  PRODUCTS;  ORGANISMS 
AND  VECTORS 

PART  113— STANDARD  REQUIREMENTS 

Revision  of  Potency  Tests  for  Rabies  Virus 
Vaccines 

•  Purpose.  To  revise  potency  tests 
for  rabies  virus  vaccines  so  that  the  re¬ 
quirements  will  be  uniform  for  both  the 
live  and  kiUed  virus  tjT>es.  • 

On  September  3,  1976,  a  notice  of  pro¬ 
posed  amendmMits  to  Part  113  was  pub¬ 
lished  in  the  Federal  Register,  Volume 
41,  Numjser  173,  page  37338.  Comments 
were  received  from  three  licensees  and 
frMn  personnel  at  the  Veterinary  Serv¬ 
ices  Laboratories. 

Statement  of  Considerations.  Rabies 
vaccines  contain  either  killed  rabies 
virus  or  modified  live  rabies  virus.  Both 
types  of  vaccines  are  presently  used 
throughout  the  United  States  in  rabies 
cMitrol  programs.  The  Standard  Re¬ 
quirements  for  these  vaccines  are  pre¬ 
scribed  in  §  113.129  (killed  virus  vaccine) 
and  S  113.147  (modified  live  virus  vac¬ 
cine)  .  These  amendments  will  make  the 
requirements  uniform  for  both  types  of 
vaccines. 

To  conform  with  the  established  policy 
of  codifying  test  procedures  used  in  more 
than  one  Standard  Requirement  in  a 
separate  section  under  the  heeding  of 
“Standard  Procedures”  (§5 113.25  to 
113.41) ,  a  new  S  113.42,  (X)dlf3dn8  the  test 
procedures  for  lymphocytic  chMrlomen- 
Ingltis  (LCM),  is  added  to  Part  113  by 
these  amendments. 

The  test  procedures  for  LCM  which 
presently  appear  in  §  113.129  uid  S  113.- 
147  are  deleted  from  these  sections,  ex¬ 
cept  by  reference  to  the  procedures  pre¬ 
scribed  in  new  §  113.42. 

After  due  consideration  of  all  relevant 
matters,  including  the  pnqx)6als  set 
forth  in  the  aforesaid  notices  of  rule- 
making  the  comments  and  views  sub¬ 
mitted  by  interested  persons,  and  pur¬ 
suant  to  the  authority  contained  in  the 
Vlrus-Serum-Toxln  Act  of  kforch  4, 1913 
(U.S.C.  151-158),  the  amendments  of 
Part  113,  Sub(dia|)ter  E,  Chitoter  1,  TMle 
9  of  the  Code  of  Federal  Regulations,  as 


contained  in  the  aforesaid  notices,  are 
hereby  adM>ted  and  are  set  forth  herein 
subject  to  the  following  noted  minor  re- 
vlsiMis  and  necessary  editorial  changes: 

The  proposed  §  113.129(b)  (1)  has  been 
modifi^  by  the  addition  of  the  term  “as 
soon  as  possible”  in  the  first  sentence. 
This  was  done  in  response  to  questions 
regarding  the  time  period  in  which  a 
preinactivation  virus  titer  is  to  be  estab¬ 
lished.  The  test  requirements  in  pro¬ 
posed  §  113.129(b)  (5)  for  the  master  seed 
virus  have  been  deleted  because  they  are 
unnecessary  in  view  of  the  information 
which  is  obtained  frrnn  routine  serial 
testing.  These  requirements  state  that 
the  master  seed  virus  must  be  retested 
periodically  (every-  3  to  5  years)  for  im- 
mmiogenicity.  Since  each  serial  of  a  vac¬ 
cine  is  tested  for  immunogenicity  before 
release,  the  repeat  testing  of  the  master 
seed  virus  is  unnecessary.  On  account  of 
the  deletion  of  proposed  §  113.129(b)  (5), 
the  proposed  §  113.129(b)  (6)  has  been 
renumbered  as  §  113.129(b)  (5). 

The  proposed  §  113.147(b)  has  been  re¬ 
written  for  clarification,  for  c»ditorial 
correctness,  and  to  correct  printing  er¬ 
rors.  Paragraph  (b)(5)  has  been  made 
into  paragraphs  (b)  (5)  and  (b)  (6)  and 
the  proposed  (b)  (6)  has  been  renum¬ 
bered  as  (b) (7). 

§§  113.129  and  113.147  [Amended] 

All  words  in  the  headings  for  §  113.129 
and  §  113.147  are  to  be  capitalized. 

1.  Part  113  is  amended  by  the  addi¬ 
tion  of  a  new  section  to  read: 

§113.42  Detection  of  lymphocytic  chori¬ 
omeningitis  contamination. 

The  test  for  detection  of  lymphocytic 
choriomeningitis  (LCM)  virus  provided 
in  this  section  shall  be  conducted  when 
such  a  test  is  prescribed  in  an  applicable 
Standard  Requirement  or  in  a  filed  Out¬ 
line  of  Production.  Vaccine  virus  may  be 
neutralized  with  specific  antiserum  when 
necessary. 

(a)  Each  of  at  least  10  mice  obtained 
from  a  source  free  of  LCM  shall  be  in¬ 
jected  in  the  footpad  of  a  hlndfoot  with 
0.02  ml  of  the  material  being  tested  and 
observed  each  day  for  21  days. 

(b)  If  any  of  the  mice  show  swelling  in 
the  Injected  footpad  or  if  more  than  one 
becomes  systemically  abnormal,  the 
material  being  tested  is  unsatisfactory. 

2.  Section  113.129  is  amended  by  re¬ 
vising  paragraphs  (a)(3),  (b),  (c),  and 
the  introductory  portion  of  paragraph 
(d)(1);  by  deleting  paragraphs  (d)(1) 
(i) ,  (ii) ,  and  (ill) ;  and  by  revising  para¬ 
graphs  (d)  (2)  (ii)  and  (d)  (3)  to  read; 

§  113.129  Rabies  Vaccine,  KiUed  Virus. 

•  •  •  #  • 

(a)  *  •  * 

(3)  Each  lot  of  Master  Seed  Virus  prop¬ 
agated  in  primary  c^  cultures  or  mouse 
or  hamster  origin  or  brain  tissues  of 
mouse  origin  ^aU  be  tested  for  lympho- 
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cytic  choriomeningitis  (LCM)  virus  by 
the  procedure  prescribed  in  { 113.42.  U 
LCM  virus  is  detected,  the  Master  Seed 
Virus  is  unsatisfactory. 

(b)  The  immunogenlcity  of  vaccine 
prepared  with  virus  at  the  highest  pas¬ 
sage  of  the  Master  Seed  Virus  shall  be 
established  in  all  species  for  which  the 
vaccine  is  recommMided.  The  vaccine 
shall  be  prepared  using  methods  pre¬ 
scribed  in  the  Outline  of  Production. 

(1)  The  preinactivation  vinas  titer 
shall  be  est^lished  as  soon  as  possible 
after  harvest  by  at  least  five  separate 
virus  titrations.  A  mean  relative  po¬ 
tency  value  of  the  vaccine  to  be  used  in 
the  host  animal  potency  test  shall  be 
established  by  at  least  five  replicate 
potency  tests  conducted  in  accordance 
with  the  NIH  Test  For  Potency  in  Chap¬ 
ter  33  of  “Laboratory  Techniques  in 
Rabies.”  Third  Edition  (1973).  World 
Health  Organization,  Geneva.  The 
volumetric  method  of  calculation,  as  de¬ 
scribed  in  this  publication,  shall  be  used. 
The  provisions  of  “Laboratory  Tech¬ 
niques  in  Rabies,”  Third  Edition  (1973), 
incorporate  by  reference  and  are  the 
minimum  standards  for  achieving  com¬ 
pliance  with  this  section.'-  * 

(2)  The  dose  of  vaccine  to  be  used  in 
the  immunogenlcity  test  shall  be  no  more 
than  the  amount  which,  cm  the  basis  of 
The  NIH  Test  For  Potency,  has  been 
diluted  to  the  proposed  minimum  ac¬ 
ceptable  potency  value.’  ’ 

(3)  Test  animals  shall  be  uniform  and 
have  no  neutralizing  antibodies  to  rabies 
as  determined  by  serum-neutralization 
(SN)  tests. 

(i)  Twenty-five  to  thirty  animals  shall 
be  used  as  vaccinates.  Each  shall  be  in¬ 
jected  intramuscularly  at  one  site  in  the 
thigh  with  a  dose  of  vaccine  at  the  pro¬ 
posed  minimum  potency  level  as  written 
into  the  filed  Outline  of  Production. 

(ID  Ten  additional  animals  shall  be 
held  as  controls. 

(ill)  On  or  about  days  30,  60,  90,  180, 
270,  and  365  postinjection,  all  test  mil- 
mals  ^all  be  bled  and  individual  serums 
tested  for  neutralizing  antibodies  to 
rabies  virus. 

(iv)  All  surviving  test  animals  of  each 
species  shall  be  challenged  with  virulent 
rabies  street  virus  1  year  after  vaccina¬ 
tions,  except  as  provided  in  paragn^h 
(b)  (4)  of  this  section.  Injection  bilat¬ 
erally  into  the  masseter  muscles  is  the 
recommended  route  of  challenge.  The 
challenged  animals  shall  be  observed 
each  day  for  90  days  as  prescribed  in 
§  113.5(b). 

(v)  Requirements  for  acceptance  in 
challenge  tests  shall  be  dea^  due  to 


>  A  copy  of  “Laboratory  Techniques  In 
Rabies,”  Third  Edition  (1973),  edited  by 
Martin  M.  Kaplan  and  Hilary  Koprowskl  Is 
on  file  at  the  Office  of  the  Federal  Register, 
National  Archleves  and  Records  Service, 
Washington,  DC  20408.  The  publication  may 
be  pvu-chased  from  the  World  Health  Orga¬ 
nization,  Distribution  and  Sales  Service,  1211 
Geneva  27,  Switzerland  for  $14.40.  It  may 
also  be  obtained  from  the  United  Nations 
Bookshop,  New  Tork,  NY  10017. 

*Notk. — Incorporate  by  reference  of  the 
above  publication  approved  by  the  Director, 
Office  of  the  Federal  Register  on  August  2, 
1976. 
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rabies  in  at  least  80  percent  of  the  con¬ 
trols  while  at  least  22/25  or  26/30  vac¬ 
cinates  remain  well  for  a  period  of  90 
days. 

(4)  When  cattle,  horses,  sheep,  and 
goats  are  the  test  animals,  the  five  vac¬ 
cinates  with  the  lowest  SN  titers  shall 
be  chfidlenged,  except  that  all  vaccinates 
with  SN  titers  below  1:5  shall  be  chal¬ 
lenged  at  1  year.  Five  SN-negative  con¬ 
trols  of  each  species  shall  be  challenged 
at  the  same  time  as  the  vaccinates.  All 
SN  titers  shall  be  determined  to  an  end¬ 
point.  The  remaining  vaccinates  may  be 
challenged  at  a  later  date  and  the  results 
included  in  the  criteria  used  to  establish 
a  satisfactory  Master  Seed  Virus. 

(5)  An  Outline  of  Production  change 
shall  be  made  before  authCH*ity  for  use 
of  a  new  lot  of  Master  Seed  Virus  shall 
be  granted  by  Veterinary  Services. 

(c)  If  more  than  1  year  duration  of 
immunity  is  to  be  claimed,  a  duration 
of  immunity  test  for  the  additional  time 
shall  be  conducted  and  interpreted  as 
prescribed  in  paragraph  (b)  of  this  sec¬ 
tion  for  the  1  year  test.  The  test  animals 
shall  be  monitored  serologically  at  least 
every  180  days.  The  time  of  challenge 
may  be  adjusted  accordingly. 

(d)  *  *  • 

(1)  Purity  test.  Primary  cell  cultures 
of  hamster  origin  or  brain  tissues  of 
mouse  origin  used  in  vaccine  production 
shall  be  tested  for  LCM  virus  as  pre¬ 
scribed  in  §  113.42.  Hamster  origin  cells 
shall  be  disrupted  and  undiluted  cell 
fluids  from  each  lot  shall  be  tested. 
Where  mouse  brains  are  used  in  proauc- 
tion,  at  least  five  mice  which  have  not 
been  injected  with  rabies  virus  shall  be 
sacrificed  and  a  10  percent  suspensicm  of 
brain  material  shall  be  prepared  and 
tested. 

(2)  •  •  • 

(il)  A  test  for  safety  in  three  young 
seronegative  animals  of  the  most  sus¬ 
ceptible  species  for  which  the  vaccine  is 
recommended  shall  be  conducted.  Each 
shall  be  Injected  Intramuscularly  with 
one  recommended  dose  of  vaccine.  If 
unfavorable  reactions  attributable  to  the 
product  occur  during  a  28  day  observa¬ 
tion  period,  the  serial  is  unsatisfactory. 

(3)  Potency  test.  Bulk  or  final  con¬ 
tainer  samples  of  completed  product 
from  each  serial  shall  be  tested  for  po¬ 
tency  by  tests  conducted  tn  accordance 
with  The  NIH  Test  For  Potency.’*  The 
voliunetric  method  of  calculation  shall 
be  used.  The  relative  potency  of  each 
serial  shall  be  at  least  equal  to  that  used 
in  an  approved  host  animal  immunoge- 
nicity  test. 

3.  9  113.147  is  amended  by  revising  the 
introductory  porticm  of  paragraph  (a) 
(3)  and  deleting  paragraphs  (a)  (3)  (1) 
Find  (ii) ;  by  revising  paragraphs  (b)  and 
(c) ;  by  revising  the  introductory  portion 
of  paragraph  (d)  (1)  and  (d)  (1)  (ii)  and 
by  adding  a  new  paragraph  (d)  (1)  (iii) 
to  read: 

§113.147  Rabies  Vacrine. 

•  •  •  •  • 

(a)  *  *  • 

(3)  Each  lot  of  Master  Seed  Virus 
propagated  in  primary  cell  cultures  of 
mouse  or  hamster  origin  or  brain  tissues 
of  mouse  origin  shall  be  tested  for 
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lymphocytic  choriomeningitis  (LCM) 
virus  by  the  procedure  prescribed  in 
§  113.42.  If  LCM  virus  is  detected,  the 
Master  Seed  Virus  is  unsatisfactory. 

•  #  ^  • 

(b)  The  immunogenicity  of  vaccine 
prepared  with  virus  at  the  highest  pas¬ 
sage  of  the  Master  Seed  Virus  shall  be 
established  in  all  species  for  which  the 
vaccine  is  recommended.  The  vaccine 
shall  prepared  using  methods  pre¬ 
scribed  in  the  Outline  of  Production. 

(DA  geometric  mean  vims  titer  of 
the  dried  vaccine  produced  from  the 
highest  passage  of  the  Master  Seed  Virus 
shall  be  established  before  the  immuno¬ 
genicity  test  is  conducted.  To  confirm 
the  dosage  calculations,  five  replicate 
virus  titrations  shall  be  ccmducted  on  a 
sample  of  the  vaccine  virus  dilution  used. 

(2)  The  dose  of  vaccine  to  be  used 
in  the  immunogenicity  test  shall  be  no 
more  than  the  amount  of  rehydrated  vac¬ 
cine  which,  on.  the  basis  of  previous 
titrations,  has  been  diluted  to  the  pro¬ 
posed  minimum  acceptable  virus  titer. 

(3)  Test  ftninns>.i.«i  shall  be  uniform  and 
have  no  neutralizing  antibodies  to  rabies 
as  determined  by  serum-neutralization 
(SN)  tests. 

(i)  Twenty-five  to  thirty  animals  shall 
be  used  as  vaccinates.  Each  shall  be  in¬ 
jected  Intramuscularly  at  one  site  in  the 
thigh  with  a  dose  of  vaccine  at  the  pro¬ 
posed  minimum  virus  titer  as  written 
into  the  filed  Outline  of  Production. 

(11)  Ten  additional  animals  shall  be 
held  as  controls. 

(iii)  On  or  about  days  30,  60.  90.  180, 
270,  and  365  postinjectlon.  all  test  ani¬ 
mals  shall  be  bled  and  individual  serums 
tested  for  neutralizing  antibodies  to 
rabies  virus. 

(iv)  All  surviving  test  animals  of  each 
species  shall  be  challenged  with  virulent 
rabies  street  virus  1  year  after  vsuxdna- 
tl(Hi,  except  as  provided  in  paragraphs 
(b)(4).  (b)(5).  and  (b)(6)  of  this  sec¬ 
tion.  I^ectlon  bilaterally  into  the  mas¬ 
seter  muscles  is  the  recommended  route 
of  challenge.  The -challenged  animals 
shall  be  observed  each  day  for  90  days  as 
prescribed  in  9  113.5(b). 

(V)  Requirements  for  acceptance  in 
challenge  tests  shall  be  death  due  to 
rabies  in  at  least  80  percent  d  the  con¬ 
trols  while  at  least  22/25  or  26/30  vac¬ 
cinates  remain  well  for  a  period  of  90 
days. 

(4)  When  cattle,  horses,  sheep,  and 
goats  aie  the  test  animals,  the  five 
vaccinates  with  the  lowest  SN  titers  shall 
be  challenged,  except  that  all  vacci¬ 
nates  with  SN  titers  below  1:5  shall  be 
challenged.  Five  SN-negative  controls  of 
each  species  shall  be  challenged  at  the 
same  time  as  the  vaccinates.  All  SN  titers 
Shan  be  determined  to  an  oidpoint.  The 
remaining  vaccinates  may  be  chaUenged 
at  a  later  date  and  the  results  Included 
in  the  criteria  used  to  establish  a  satis¬ 
factory  Master  Seed  Virus. 

(5)  The  Master  Seed  Virus  shaU  be  re¬ 
tested  fcK  immunogenlcity  in  3  years  smd 
each  5  years  thereafter  unless  use  of  the 
lot  previously  tested  is  discontinued. 
Only  five  vaccinates  and  five  controls 
need  to  be  used  in  the  retest  and  the  re¬ 
test  may  be  limited  to  serological  re- 
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sponse  at  1  year  after  vaccination  of  the 
vaccinates  if  such  response  is  equal  to  or 
greater  than  that  in  the  original  immu- 
nogenicity  test  and  all  controls  remain 
negative.  If  the  SN  resF>onse  is  not  satis¬ 
factory,  the  vaccinates  and  controls  may 
be  challenged.  TO  be  satisfactory,  at  least 

4  of  the  5  controls  shall  die  of  rabies  and 

5  of  the  5  vaccinates  remain  well  for  a 
period  of  90  days. 

(6)  The  repeat  immunogenicity  tests 
may  be  terminated  after  90  day  SN  tests 
if  at  least  10  vaccinates  and  at  least  5 
controls  of  each  species  are  used  and  the 
test  dose  of  vaccine  contains  the  mini¬ 
mum  acceptable  virus  titer  throughout 
dating. 

(i)  If  the  10  vaccinates  have  SN  titers 
equal  to  or  greater  than  the  90  day  SN 
titers  of  the  vaccinates  in  the  initial  Im- 
mimogenicity  test,  the  Master  Seed  Virus 
is  satisfactory. 

(il)  If  the  10  vaccinates  do  not  have 
acceptable  SN  titers,  each  vaccinate  and 
each  control  shall  be  challenged  at  1  year 
with  virulent  rabies  street  virus  and  ob¬ 
served  for  90  days. 

(ill)  If  at  least  80  percent  of  the  con¬ 
trols  do  not  show  signs  of  rabies  during 
the  observation  period,  the  test  is  invalid 
and  shall  be  repeated. 

(iv)  If  more  than  10  percent  of  the 
vaccinates  show  signs  of  rabies,  the  Mas¬ 
ter  Seed  Virus  is  unsatisfactory. 

(7)  An  Outline  of  Production  change 
shall  be  made  before  authority  for  use 
of  a  new  lot  of  Master  Seed  Virus  shall 
be  granted  by  Veterinary  Services. 

(c)  If  more  than  1  year  duration  of 
inmnmlty  is  to  be  claimed,  a  duration  of 
immunity  test  for  the  additional  time 
shall  be  ccmducted  and  interpreted  as 
prescribed  in  paragraph  (b)  of  this  sec¬ 
tion  for  the  1  year  test.  The  test  animals 
shall  be  monitored  serologically  at  least 
every  180  days.  The  time  of  challenge 
may  be  adjusted  accordingly. 

(d)  *  •  • 

(1)  Pwritv  and  safety  tests. 

Final  container  samples  of  completed 
product  from  each  jserial  or  one  sub¬ 
serial  shall  be  tested. 

•  •  •  «  « 

(ii)  A  test  for  safety  in  three  young 
seronegative  animals  of  the  most  suscep¬ 
tible  species  for  which  the  vaccine  is  rec¬ 
ommended  shall  be  conducted.  Eiach  shall 
be  injected  intramuscularly  with  10  rec-- 
ommended  doses  of  vaccine.  If  unfavor¬ 
able  reactions  attributable  to  the  product 
occur  during  a  28  day  observatioh  period, 
the  serial  is  unsatisfactory. 

(iii)  If  primary  cell  cultures  of  ham¬ 
ster  origin  or  of  mouse  origin  are  used  in 
vaccine  production,  they  shall  be  tested 
for  LC7M  virus  as  prescribed  in  §  113.42. 
The  cells  shall  be  disrupted  and  imdiluted 
cell  fluids  from  each  lot  shall  be  tested. 

*  •  •  •  • 

(21  U5.C.  151  and  164;  37  FR  28646,  2877;  38 
FR  19141.) 

Effectiite  date.  These  amendments  take 
effect  March  7,  1977,  except  that  label 
changes  brought  about  by  these  amend¬ 
ments  shall  be  made  by  all  licensees  at 
the  next  printing  of  labels  to  which  these 


changes  apply,  but  in  all  cases,  not  later 
than  August  5, 1977. 

Done  at  Washington,  DC,  this  31st  day 
of  January  1977. 

Not*. — ^The  Animal  and  Plant  Health  In¬ 
spection  Service  has  determined  that  this 
dociunent  does  not  contain  a  major  proposal 
requiring  preparation  at  an  Inflation  Impact 
Statement  under  Executive  Order  11821  and 
OMB  Circular  A-107. 

Pierre  A.  Chaloux, 

Acting  Deputy  Administrator 
Veterinary  Services. 

(FR  Doc.77-3517  Filed  2-3-77;8:46  am) 

Title  12 — Banks  and  Banking 

CHAPTER  III— FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

PART  310— SAFEGUARDING  PERSONAL 

INFORMATION  IN  FEDERAL  DEPOSIT 

INSURANCE  CORPORATION  RECORDS 

Privacy  Act  of  1974 

On  December  22, 1976,  a  document  was 
published  in  the  Federal  Register  (41 
FR  55717)  proposing  to  amend  Part  310 
of  the  Federal  Deposit  Insurance  Corpo¬ 
ration’s  (“PDIC”)  regulations.  This  reg¬ 
ulation,  promulgated  pursuant  to  the  re¬ 
quirements  of  section  3(f)  of  the  Privacy 
Act  of  1974,  5  UJS.C.  552a(f),  88  Stat. 
1896,  1900-01,  provides  procedures  per¬ 
mitting  individuals  to  gain  access  to  cer¬ 
tain  PDIC  records  pertaining  to  them¬ 
selves. 

The  proposed  amendments  minimize 
the  identification  verification  procedures 
required  of  individuals  for  a  majority  of 
the  requests  under  the  Privacy  Act  of 
1974  and  provide  an  agency-level  appel¬ 
late  process  to  individuals  whose  requests 
for  access  to  individually  identifiable  rec¬ 
ords  have  been  initlidly  denied.  Also,  to 
more  readily  identify  those  systems  of 
records  which  have  been  exempted  from 
the  disclosure  provisions  of  the  Privacy 
Act,  the  proposal  adds  a  listing  of  the 
exempt  systems  to  the  regulation.  Inter¬ 
ested  parties  were  given  the  opportimity 
to  submit,  not  later  than  January  31. 
1977,  data,  views  and  recommendations 
regarding  the  proposed  amendments. 

No  unfavorable  comments  have  been 
received,  and,  with  the  exception  of  one 
nonsubstantive  typographical  error,  the 
proposed  amendments  are  hereby  adopt¬ 
ed  without  change  and  are  set  forth  be¬ 
low. 

Effective  date:  March  1,  1977. 

By  order  of  the  Board  of  Directors, 
February  1,  1977. 

Federal  Deposit  Insurance 
Corporation, 

Alan  R.  Miller, 

Executive  Secretary. 

1.  Section  310.2  is  amended  by  adding 
paragraph  (i) ,  to  read  as  follows: 

§  310.2  Definitions. 

•  •  •  •  • 

(i)  The  term  “system  manager’’  means 
the  agency  official  responsible  for  a  des¬ 
ignated  system  of  records,  as  denomi¬ 
nate  in  the  Federal  Register  publica¬ 
tion  of  “Systems  of  Records  Maintained 


by  the  Federal  Deposit  Insurance  Cor¬ 
poration.’’ 

•  #  •  «  « 

§  3103  [Amended] 

2.  In  S  310.3(b)  the  last  sentence  read¬ 
ing.  “Except  as  provided  in  §  310.4,  each 
such  request  should  also  include  a  nota¬ 
rized  statement  attesting  to  the  identity 
of  the  individual  making  the  request.” 
is  deleted. 

3.  Section  310.4  is  amended  by  revis¬ 
ing  paragraph  (c)  to  read  as  follows: 

§  310.4  Times,  places,  and  reciuire- 
ments  for  identification  of  individ¬ 
uals  making  requests. 

•  •  •  •  • 

(c)  Except  for  records  that  must  be 
publicly  disclosed  pursuant  to  the  Free¬ 
dom  of  Information  Act,  5  n.S.C.  552, 
where  the  Corporation  determines  it  to 
be  necessary  for  the  individual’s  pro¬ 
tection,  a  certification  of  a  duly  com¬ 
missioned  notary  public,  of  any  state  or 
territory,  attesting  to  the  requesting  in¬ 
dividual’s  identity  may  be  required  be¬ 
fore  a  written  request  seeking  access  to 
or  amendment  of  a  record  will  be  hon¬ 
ored. 

4.  Section  310.5  is  amended  by  revis¬ 
ing  paragraph  (b)  to  read  as  follows: 

§  310.5  Disclosure  of  requested  infor¬ 
mation  to  individuals. 

(b)  ’The  Executive  Secretary  will 
notify,  in  writing,  the  Individual  making 
a  request,  whenever  practicable  within 
ten  business  days  following  receipt  of 
the  request,  whether  any  specified  desig¬ 
nated  system  of  record  maintained  by 
the  Corporation  contains  a  record  per¬ 
taining  to  the  Individual.  Where  such  a 
record  does  exist,  the  Executive  Secre¬ 
ts  >7  also  will  Inform  the  individual  of 
the  system  manager’s  decision  whether 
to  grant  or  deny  the  request  for  access. 
In  the  event  existing  records  are  deter¬ 
mined  not  to  be  disclosable,  the  notifica¬ 
tion  will  inform  the  individual  of  the 
reasons  for  which  disclosure  will  not  be 
made  and  will  provide  a  description  of 
the  individual’s  right  to  appeal  the  de¬ 
nial,  as  more  fully  set  forth  in  $  310.9. 
Where  access  is  to  be  granted,  the  noti¬ 
fication  will  specify  the  procedures  for 
verifying  the  individual’s  identity,  as  set 
forth  in  §  310.4. 

•  •  *  •  • 

§  310.8  [Amended] 

5.  In  §  310.8  the  first  sentence  of  para¬ 
graph  (a)  is  amended  by  inserting  the 
word  “system”  between  the  words  “the” 
and  “manager”  and  by  deleting  the 
phrase  “(as  designated  in  the  Corpora¬ 
tion’s  Federal  Register  ‘Notice  of  Sys¬ 
tems  of  Records’) .” 

6.  Section  310.9  is  amended  by  retltling 
the  heading  and  by  revising  paragraphs 
(a)  and  (c)  as  follows: 

§  310.9  Appeal  of  adverse  initial  agency 
determination  on  access  or  amend¬ 
ment. 

(a)  A  system  manager’s  denial  of  an 
Individual’s  request  for  access  to  or 
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amendment  of  a  record  pertaining  to 
him/her  may  be  appealed  in  writing  to 
the  Board  Directors  of  the  Corpora¬ 
tion  within  30  business  days  following 
receipt  of  notification  of  the  denial.  Such 
an  appeal  should  be  forwarded  to  the 
Office  of  the  Executive  Secretary.  Rec¬ 
ords  Unit,  and  contain  all  the  informa¬ 
tion  specified  for  requests  for  access  in 
i  310.3  or  for  initial  requests  to  amend 
in  §  310.7,  as  well  as  any  other  additional 
information  the  individual  deems  rele¬ 
vant  for  the  Board  of  Directors’  con¬ 
sideration  of  the  appeal. 

#  •  «  •  • 

(c)  If  the  Corporation’s  Board  of  Di¬ 
rectors  affirms  the  initial  denial  of  a  re¬ 
quest  for  access  or  to  amend,  it  will  in¬ 
form  the  individual  affected  of  the  de¬ 
cision.  the  reason  therefor  and  the  right 
of  judicial  review  of  the  decision.  In  ad¬ 
dition,  as  pertains  to  a  request  for 
amendment,  the  individual  may  at  that 
point  submit  to  the  Corporation  a  con¬ 
cise  statement  setting  forth  his  or  her 
reasons  for  disagreeing  with  the  Corpo¬ 
ration’s  refusal  to  amend. 

7.  Section  310.13  is  revised  to  read  as 
follows: 

§  310.13  Exemptions. 

(a)  Investigatory  material  compiled 
for  law  enforcement  purposes  in  the  fol¬ 
lowing  systems  of  records  is  exempt  from 
S§  310.3-310.9  and  S  310.10(d)  (2)  of 
these  rules:  provided,  however,  that  if 
any  individual  is  denied  any  right,  privi¬ 
lege  or  benefit  to  which  he/she  would 
otherwise  be  entitled  under  Federal  law, 
or  for  which  he/she  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  material,  such  material  shall  be 
disclosed  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to  Septem¬ 
ber  27.  1975,  under  an  implied  promts 
that  the  identity  of  the  source  would 
be  held  in  confidence: 

PDIC/2 — Bank  and  proposed  bank  Irregular¬ 
ity  record  system. 

FDIC/11 — Legal  compliance  and  enforcement' 
records. 

(b)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Corporation  employment  to  the  ex¬ 
tent  that  disclosure  of  such  material 
would  reveal  the  identity  of  a  source  who 
furnished  information  to  the  Corpora¬ 
tion  under  an  express  promise  that  the 
Identity  of  the  source  would  be  held  in 
confidence,  or,  prior  to  September  27, 
1975,  under  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
confidence,  in  the  following  systwn  of 
records,  is  exempt  from  §§  310.3-310.9 
and  $  310.10(d)(2)  of  these  rules: 
FDIC/l— attorney-legal  internal  applicant 

system.  , 

(c)  Testing  or  examination  material 
used  solely  to  determine  or  assess  in¬ 


dividual  qualifications  for  appointment 
or  promotion  in  the  CorporaticMis’  serv¬ 
ice.  the  disclosure  of  which  would  com¬ 
promise  the  objectivity  or  fairness  of  the 
testing,  evaluation,  or  examination  proc¬ 
ess.  in  the  following  system  of  records,  is 
exempt  from  §§  310.3-310.9  and  §  310.10 
(d)(2)  of  these  rules: 

FDIC/9 — Examiner  training  and  education 
records. 

|FR  Doc.77-3657  Filed  2-3-77:8:45  am] 

Title  14 — Aeronautics  and  Space 
CHAPTER  11— CIVIL  AERONAUTICS  BOARD 
SUBCHAPTER  D— SPECIAL  REGULATIONS 

[Reg.  SPR-118.  Arndt.  7) 

PART  372— OVERSEAS  MILITARY 
PERSONNEL  CHARTERS 

Elimination  of  Reporting  Requirements 
Imposed  on  Overseas  Military  Personnel 
Charter  Operators 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington.  D.C.. 
January  31,  1977. 

As  part  of  our  continuing  plan  to  eval¬ 
uate  the  usefulness  of  our  reporting 
requirements,  the  Board  has  determined 
to  eliminate  those  imposed  on  Overseas 
Military  Personnel  Charter  Operators  by 
Subpart  E  (§  372.40)  of  Part  372  of  the 
Board’s  Special  Regulations.  Under  these 
reporting  requirements,  each  charter  op¬ 
erator  must  file  information  within  45 
days  of  the  end  of  each  calendar  year  as 
to  the  number  of  flights  perform^  each 
month,  the  air  carrier  used  on  each 
flight,  and  the  number  of  passengers  car¬ 
ried  on  each  flight  separately  categorized 
as  to  military  piersonnel,  civilian  employ¬ 
ees  of  the  Department  of  Defense,  and 
members  of  immediate  family.  In  adopt¬ 
ing  new  charter  reporting  requirements 
on  CAB  Form  41,  schedule  T-6,  and  on 
CAB  Form  217,  the  Board  indicated’ 
that  existing  charter  reporting  require¬ 
ments  would  be  reviewed  with  a  view 
toward  elimination  of  duplicative  report¬ 
ing.  As  part  of  this  review,  the  Board 
has  determined  that  it  no  longer  has  a 
regulatory  need  for  the  reports  being 
eliminated  by  this  amendment.  The 
Board  believes  that  its  present  charter 
reporting  requirements,  together  with 
the  record  retention  requirements  of 
§  372.28.  will  adequately  provide  for  the 
availability  of  data  necessary  for  main¬ 
taining  the  surveillance  of  Overseas  Mil¬ 
itary  Personnel  Charter  Operators.  Sec¬ 
tion  372.28  requires  charter  operators  to 
retain  for  two  years  after  completion  of 
a  charter  or  series  of  charters  all  docu¬ 
ments  which  evidence  or  reflect  deposits 
made  by,  and  refunds  made  to.  each 
charter  participant;  and  all  statements, 
invoices,  bills,  and  receipts  from  sup¬ 
pliers  or  furnishers  of  goods  and  services 
in  connection  with  the  charter  or  series 
of  charters. 

Since  this  amendment  eliminates  pres¬ 
ent  reporting  requirements,  the  Board 
finds  that  notice  and  public  proceedings 
hereon  are  not  required.  Moreover,  so 


1 ER-949,  effective  May  1.  1976,  page  4. 


that  maximum  benefit  can  be  realized 
from  the  decision  to  eliminate  this  re¬ 
port,  the  Board  finds  good  cause  exists 
for  making  this  rule  effective  on  less 
than  30  days  notice.  Accordingly,  this 
rule  is  effective  immediately,  and  the 
reports  which  would  normally  be  filed 
with  the  Board  within  45  days  after  the 
end  of  the  calendar  year  1976  will  not 
be  required. 

Accordingly,  the  Civil  Aeronautics 
Board  hereby  amends  Part  372  of  the 
Board’s  Special  Regulations  (14  CFR 
Part  372)  effective  January  31,  1977,  by 
deleting  Subpart  E  in  its  entirety,  both 
from  the  table  of  contents  and  the  text. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Katlor. 

Secretary. 

[PR  Doc.77-3651  Piled  2-3-77:8:45  am] 


Title  16 — Commercial  Practices 

CHAPTER  I— FEDERAL  TRADE 
COMMISSION 

[Docket  C-28591 

PART  13— PROHIBITED  TRADE  PRAC¬ 
TICES.  AND  AFFIRMATIVE  CORRECTIVE 
ACTIONS 

Salomon/North  America,  Inc. 

Subpart — Boycotting  seller-suppliers ; 

§  13.302  Boycotting  seller -suppliers. 

Subpart — Coercing  and  intimidating: 

§  13.358  Distributors.  Subpart — Com¬ 
bining  or  conspiring;  §  13.385  To  boy¬ 
cott  seller-suppliers;  §  13.388  To  con¬ 
trol  allocations  and  solicitation  of  cus¬ 
tomers:  §  13.395  To  control  marketing 
practices  and  conditions;  §  13.405  To 
discriminate  unfairly  or  restrictively  in 
general;  §  13.425  To  enforce  or  bring 
about  resale  price  maintenance;  §  13.430 
To  enhance,  maintain  or  unify  prices; 

§  13.450  To  limit  distribution  or  deal¬ 
ings  to  regular,  established  or  acceptable 
channels  or  classes;  §  13.497  To  termi¬ 
nate  or  threaten  to  terminate  contracts, 
dealings,  franchises,  etc.  Subpart — Con¬ 
trolling,  unfairly,  seller -suppliers:  S  13.- 
530  Controlling,  unfairly,  seller-sup¬ 
pliers.  Subpart — Corrective  actions  and/ 
or  requirements:  §  13.533  Corrective  ac¬ 
tions  and 'or  requirements:  13.533-45 
Maintain  records.  Subpart— Cutting  off 
supplifes  or  service:  §  13.610  Cutting  off 
supplies  or  service:  §  13.655  Threaten¬ 
ing  disciplinary’  action  or  otherwise.  Sub¬ 
part — Maintaining  resale  prices:  §  13.- 
1130  Contracts  and  agreements:  §  13.- 
1140  Cutting  off  supplies;  5  13.1145 
Discrimination:  13.1145-5  Against  price 
cutters;  §  13.1150  Penalties;  §  13.1155 
Price  schedules  and  announcements: 
§  13.1160  Refusal  to  sell;  §  13.1165 
Systems  of  espionage:  13.1165-80  Re¬ 
quiring  information  of  price  cutting. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C  45) 

In  the  Matter  of  Salomon/North  Am^- 

ica,  Inc.,  a  corporation. 

% 

Consent  order  requiring  a  Peabody. 
Mass.,  manufacturer  and  distributor  of 
ski  bindings  and  related  ski  equipment. 
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among  other  things  to  cease  establishing 
and  maintaining  resale  prices:  soliciting 
the  identities  of  dealers  failing  to  ob¬ 
serve  respondent’s  sales  policy :  threaten¬ 
ing  the  termination  of  those  dealerships: 
and  restricting  product  sales  only  to  au¬ 
thorized  dealers.  Additionally,  the  order 
requires  respondent  to  indicate  on  each 
page  of  disseminated  material  containing 
retail  prices,  that  these  prices  are  sug¬ 
gested  or  approximate:  and  to  maintain 
a  five-year  file  containing  correspond¬ 
ence  and  explanations  of  refusals  to  deal. 

The  order  to  cease  and  desist,  includ¬ 
ing  further  order  requiring  report  of 
compliance  therewith,  is  as  follows: ' 

Order 

I.  It  is  ordered.  That  Salomon/North 
America.  Inc.,  a  corporation  (hereafter 
Salomon) ,  its  subsidiaries,  successors  and 
assigns,  and  its  officers  and  directors  and 
Salomon’s  agents,  representatives  and 
employees,  individually  or  in  concert,  di¬ 
rectly  or  through  any  corporation,  sub¬ 
sidiary,  division  or  other  device,  in  con¬ 
nection  with  the  manufacture,  distribu¬ 
tion.  offering  for  sale  or  sale  of  ski 
bindings,  ski  equipment  and  related  items 
or  any  other  product  (hereinafter  the 
“Products”)  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  as  amended,  do 
forthwith  cease  and  desist  from: 

A.  Making  or  enforcing  any  oral  or 
written  contract,  agreement  or  arrange¬ 
ment  pursuant  to  which  such  dealer,  dis¬ 
tributor  or  retailer  agrees  not  to  sell  the 
Products  at  prices  less  than  minimum 
retail  prices  established  by  Salomon. 

B.  Making  or  enforcing  any  oral  or 
written  contract  agreement  or  arrange¬ 
ment  which  restricts  the  class  or  type 
of  customer  to  whom  such  dealer,  dis¬ 
tributor  or  retailer  may  sell  the  Products. 

C.  Making  or  enforcing  any  oral  or 
w’ritten  contract,  agreement  or  arrange¬ 
ment  which  restricts  the  site  or  location 
at  which  such  dealer,  distributor  or  re¬ 
tailer  may  sell  the  Products. 

D.  Making  or  enforcing  any  oral  or 
written  contract,  agreement  or  arrange¬ 
ment  which  prohibits  such  dealer,  dis¬ 
tributor  or  retailer  from  advertising, 
promoting  or  offering  for  sale  any  of  the 
Products  at  less  than  minimum  prices 
specified  by  Salomon. 

E.  Requesting  or  requiring  any  dealer 
or  prospective  dealer,  either  directly  or 
indirectly,  to  report  any  dealer,  person 
or  firm  who  does  not  adhere  to  any  sug¬ 
gested  retail  price  for  any  of  said  Prod¬ 
ucts,  or  acting  on  reports  so  obtained  by 
refusing  or  threatening  to  refuse  sales 
of  the  Products  to  any  dealer,  person  or 
firm  so  reported. 

P.  Publishing,  disseminating  or  cir¬ 
culating  any  price  list,  price  book,  price 
tag.  advertising  or  promotional  material, 
or  other  document  (“Promotional  Mate¬ 
rial”)  indicating  any  resale  or  retail 
prices  for  the  Products  without  stating 
on  each  page  of  such  Promotional  Mate¬ 
rial  which  includes  a  list  or  statement 


’  Copies  of  the  Complaint,  Decision  and 
Order,  and  Exhibit  filed  with  the  original 
document. 


of  the  suggested  retail  prices  of  any  or 
all  of  the  Products  that  the  price  is  a 
suggested  or  an  approximate  retail  price. 

II.  Nothing  contained  in  this  Order 
shall  be  construed  as  limiting  or  restrict¬ 
ing  the  rights  of  Salomon  (a)  to  require 
that  each  dealer  or  retailer  who  sells 
the  Products  at  retail  shall  be  fully 
qualified  to  perform  Proper  Fitting 
Services  (as  that  term  is  hereafter  de¬ 
fined) :  and  <b)  to  require  that  each 
dealer  or  retailer  who  sells  the  Products 
at  retail  actually  shall  provide  Proper 
Fitting  Services  to  retail  customers  who 
purchase  the  Products:  and  (c)  to  re¬ 
quire  that  distributors,  dealers  and  re¬ 
tailers  refrain  from  reselling  the  Prod¬ 
ucts  to  dealers  or  retailers  who  are  not 
fully  qualified  and  willing  to  provide 
Proper  Fitting  Services  to  retail  cus¬ 
tomers:  Provided,  That  Salomon  shall 
make  available  to  all  present  and  pro¬ 
spective  dealers  an  opportunity  for  in¬ 
struction  in  performing  Proper  Fitting 
Services,  except  where  Salomon  has  law¬ 
ful  business  reasons  (other  than  the  in¬ 
ability  to  perform  Proper  Fitting  Serv¬ 
ices)  for  not  selling  the  Products  to  any 
particular  dealer.  As  used  in  this  para¬ 
graph  II,  the  term  “Proper  Fitting  Serv¬ 
ices”  means  the  mounting  and  installing 
of  the  Products  upon  the  skis  of  a  retail 
or  rental  customer,  and  the  fitting  and 
adjustment  of  the  Products  to  the  boots 
of  such  customer,  in  a  workmanlike  and 
proper  manner,  having  due  regard  for 
the  physical  qualifications  and  skiing 
abilities  of  such  customer,  in  order  to 
minimize  the  risk  of  injury  to  such  cus¬ 
tomer  and  other  persons  and  property 
and  to  minimize  the  potential  liabilities 
of  Salomon  and  its  distributors,  dealers 
and  retailers. 

III.  It  is  further  ordered.  That  Salo¬ 
mon  shall,  within  fifty-nine  (59)  days 
after  service  upon  it  of  this  Order,  mail 
a  copy  of  this  Order  to  each  of  its  dealers 
in  the  Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia  and  in  those  states 
which  as  of  February  28,  1975.  did  not 
permit  fair  trade  contracts,  under  cover 
of  the  letter  annexed  hereto  as  Exhibit 
A.  and  furnish  the  Commission  proof  of 
the  mailing  thereof. 

IV.  It  is  further  ordered.  That  Salo¬ 
mon  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  Salomon  such  as  dissolution, 
assignment  or  sale  resulting  in  the  emer¬ 
gence  of  a  successor  corporation,  the 
creation  of  or  dissolution  of  subsidiaries 
or  any  other  such  change  in  the  corpora¬ 
tion  which  may  affect  compliance  obliga¬ 
tions  arising  out  of  the  Order. 

V.  It  is  further  ordered.  That  Salomon 
shall  forthwith  distribute  a  copy  of  this 
Order  to  each  of  its  operating  divisions 
and  to  all  of  its  sales  personnel  and  shall 
instruct  each  sales  person  employed  by 
it  now  or  in  the  future  to  read  this 
Order  and  to  be  familiar  with  its  pro¬ 
visions  and  to  comply  with  it.  The  failure 
of  such  sales  person  to  comply  with  this 
Order  shall  be  grounds  for  immediate 
dismissal. 

VI.  It  is  further  ordered.  That  Salo¬ 
mon  herein  for  a  period  of  five  (5)  years 
from  the  date  of  this  signing  establish 


and  maintain  a  file  of  all  recmrds  refer¬ 
ring  or  relating  to  Salomon’s  refusal  to 
sell  the  Products  to  any  dealer,  which 
file  shall  contain  a  copy  of  any  written 
communication  to  any  such  dealer  ex¬ 
plaining  Salomon's  refusal  to  sell,  and 
which  file  will  be  made  available  for 
Commission  inspection  on  reasonable 
notice. 

VIII.  It  is  further  ordered.  That  Salo¬ 
mon  shall,  within  sixty  (60)  days  after 
service  upon  it  of  this  Order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

The  Decision  and  Order  was  issued  by 
the  Commission  January  6, 1977. 

John  F.  Dugan, 
Acting  Secretary. 

[PR  Doc.77-3491  Filed  2-3-77;8:46  amj 


[Docket  8864] 

PART  13— PROHIBITED  TRADE  PRAC¬ 
TICES,  AND  AFFIRMATIVE  CORRECTIVE 

ACTIONS 

Beatrice  Foods  Co. 

Codification  under  16  CFR  13  appears 
at  40  FR  33657. 

(Sec.  6,  38  Stat.  721:  15  U.S.C.  46.  Interprets 
or  applies  sec.  7,  38  Stat.  731,  as  amended;  15 

use.  18.) 

In  the  Matter  of  Beatrice  Foods.  Co.,  a 
corporation. 

Order  modifying  an  earlier  order  dated 
July  1,  1975,  40  FR  33657,  86  F.T.C.  1. 
by  deleting  the  words  “or  sale”  from 
Paragraph  IV  of  the  original  order,  as 
required  by  the  August  18,  1976,  decision 
and  judgment  of  the  Court  of  Appeals  for 
the  Seventh  Circuit,  540  F.  2d  303  (1976) . 

The  Modified  Order  to "  Cease  and 
Desist  is  as  follows: 

Order 

I.  It  is  ordered.  That,  subject  to  the 
prior  approval  of  the  Federal  Trade 
commission,  respondent  Beatrice, 
through  its  officers,  directors,  agents, 
representatives,  employees,  subsidiaries, 
affiliates,  successors  and  assigns,  shall  as 
soon  as  possible  and  in  any  event  within 
one  (1)  year  from  the  date  this  Order 
becomes  final,  divest  absolutely  and  in 
good  faith  all  assets,  rights,  property 
and  privileges,  tangible  and  intangible, 
including  all  plants,  equipment,  machin- 
ei-y,  raw  material  reserves,  inventory, 
customer  lists,  trade  names,  trademarks, 
good  will  and  other  property  of  whatever 
description  acquired  by  Beatrice  as  a  re¬ 
sult  of  its  acquisition  of  Essex  Graham 
Company  (hereinafter  referred  to  as 
Essex),  including  all  additions  and  im¬ 
provements  thereto,  which  are  necessary 
to  restore  Essex  as  a  separate  independ¬ 
ent  and  viable  going  concern  in  the  lines 
of  commerce  in  which  it  was  engaged 
prior  to  said  acquisition. 

II  It  is  further  ordered,  That,  pursuant 
to  the  requirement  of  Paragraph  I  above, 
none  of  the  stock,  assets,  rights  or  privi¬ 
leges. -tangible  or  intangible,  acquired  or 
added  by  Beatrice  shall  be  divested  di¬ 
rectly  or  indirectly  to  anyone  who  is,  at 
the  time  of  the  divestiture,  an  officer,  di- 
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rector,  employee,  or  agent  of,  or  under 
the  control,  direction  or  influence  of  Be¬ 
atrice  or  any  of  Beatrice’s  subsidiaries 
or  affiliated  corporations  or  who  owns  or 
controls  more  than  one  (1)  percent  of 
the  outstanding  shares  of  the  capital 
stock  of  Beatrice. 

III.  It  is  further  ordered.  That,  pend¬ 
ing  divestiture,  respondent  Beatrice  shall 
not  make  or  permit  any  deterioration  in 
the  value  of  any  of  the  plants,  machinery, 
parts,  equipment,  or  other  property  or 
assets  of  the  corporations  to  be  divested 
which  may  impair  their  present  capacity 
or  market  value  unless  such  capacity  or 
value  be  restored  prior  to  divestiture. 

rv.  It  is  further  ordered.  That  respond¬ 
ent  Beatrice  shall  cease  and  desist  for 
ten  (10)  years  from  the  date  this  Order 
becomes  final  from  acquiring  directly  or 
indirectly,  through  subsidiaries  or  other¬ 
wise,  without  prior  approval  of  the  Fed¬ 
eral  Trade  Commission,  any  part  of  the 
assets,  stock,  share  capital,  or  other  ac¬ 
tual  or  potential  equity  interest  or  right 
of  participation  in  the  earnings  of  any 
domestic  concern,  corporate  or  non-cor- 
porate,  which  is  engaged  in  the  manu¬ 
facture  of  manually  powered  paint  ap¬ 
plicators  or  engaged  in  the  manufacture 
or  sale  of  raw  materials  to  companies  en¬ 
gaging  in  the  manufacture  of  manually 
powered  paint  applicators,  or  from  en¬ 
tering  into  any  arrangements  or  under¬ 
standings  with  such  a  concern  through 
which  respondent  Beatrice  becomes  pos¬ 
sessed  of  that  concern’s  market  share. 

For  the  purpose  of  this  Order,  man¬ 
ually  powered  paint  applicators  are  de¬ 
fined  as;  paint  and  varnish  brushes: 
paint  rollers,  including  pans,  covers,  han¬ 
dles,  and  other  accessories  sold  sepa¬ 
rately,  or  as  part  of  a  paint  roller  kit; 
and  miscellaneous  paint  applicators  other 
than  spray  equipment  and  aerosol  cans. 

V.  It  is  further  ordered.  That  respond¬ 
ent  Beatrice  shall  within  sixty  (60)  days 
after  date  of  service  of  this  Order,  and 
every  sixty  (60>  days  thereafter  until 
respondent  Beatrice  has  fully  complied 
with  the  provisions  of  this  Order,  submit 
in  writing  to  the  Federal  ’Trade  Commis¬ 
sion  a  verified  report  setting  forth  in  de¬ 
tail  the  manner  and  form  in  which  re¬ 
spondent  Beatrice  intends  to  comply  or 
has  complied  with  this  Order.  All  com¬ 
pliance  reports  shall  include,  among 
other  things  that  are  from  time  to  time 
required,  a  summary  of  contracts  or  ne¬ 
gotiations,  with  anyone  for  the  specified 
stock,  assets  and  plant,  the  identity  of  all 
such  persons,  and  copies  of  all  written 
commimications  to  and  from  such 
persons. 

VI.  It  is  further  ordered.  That  respond¬ 
ent  Beatrice  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any  pro¬ 
posed  change  in  the  corporate  respondent 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  change  in  the 
corporation  which  may  affect  compliance 
obligations  arising  out  of  the  Order. 

The  Modified  Order  to  Cease  and  Desist 
was  issued  by  the  Commission  Decem¬ 
ber  28.  1976. 

John  F.  Dugan, 

Acting  Secretary. 


I  Docket  No,  8864] 

Modifieo  Order  To  Cease  and  Desist 

In  the  Matter  of  BEATRICE  FOODS  CO.,  a 
corporation. 

Respondent,  having  filed  In  the  United 
States  Court  of  Appeals  for  the  Seventh  Cir¬ 
cuit  on  August  20.  1975,  a  petition  to  review 
an  order  to  cease  and  desist  issued  herein  on 
July  1.  1975;  and  the  Court  having  rendered 
its  decision  and  judgment  on  August  18, 
1976,  affirming  and  enforcing  the  Commis¬ 
sion’s  order  with  a  modification  of  Paragraph 
IV;  and  the  time  in  which  to  file  a  petition 
for  certiorari  having  expired  without  either 
party  having  filed  such  a  petition; 

Now.  therefore.  It  is  hereby  ordered.  That 
the  aforesaid  order  to  cease  and  desist  be. 
and  it  hereby  is.  modified  in  accordance  with 
the  decision  and  judgment  of  the  Court  to 
read  as  follows: 

Order 

I. 

It  is  ordered.  That,  subject  to  the  prior 
approval  of  the  Federal  Trade  Commission, 
respondent  Beatrice,  through  its  officers, 
directors,  agents,  representatives,  employees, 
subsidiaries,  affiliates,  successors  and  assigns, 
shall  as  soon  as  possible  and  in  any  event 
within  one  ( 1 )  year  from  the  date  this  Order 
becomes  final,  divest  absolutely  and  in  good 
faith  all  assets,  rights,  property  and  privi¬ 
leges.  tangible  and  Intangible,  including  all 
plants,  equipment,  machinery,  raw  material 
reserves,  inventory,  customer  lists,  trade 
names,  trademarks,  good  will  and  other  prop¬ 
erty  of  whatever  description  acquired  by 
Beatrice  as  a  result  of  its  acquisition  of  Essex 
Graham  Company  (hereinafter  referred  to  as 
Essex),  including  all  additions  and  improve¬ 
ments  thereto,  which  are  necessary  to  restore 
Essex  as  a  separate  independent  and  viable 
going  concern  in  the  lines  of  commerce  in 
which  it  was  engaged  prior  to  said  acquisi¬ 
tion. 

II. 

It  is  further  ordered.  That,  pursuant  to 
the  requirement  of  Paragraph  I  above,  none 
of  the  stock,  assets,  rights  or  privileges,  tan¬ 
gible  or  intangible,  acquired  or  added  by 
Beatrice  shall  be  divested  directly  or  Indi¬ 
rectly  to  anyone  who  Is,  at  the  time  of  the 
divestiture,  an  officer,  director,  employee,  or 
agent  of,  or  under  the  control,  direction  or 
influence  of  Beatrice  or  any  of  Beatrice’s 
subsidiaries  or  affiliated  corporations  or  who 
owns  or  controls  more  than  one  (1)  percent 
of  the  outstanding  shares  of  the  capital  stock 
of  Beatrice. 

III. 

It  is  further  ordered.  That,  pending  dives¬ 
titure,  respondent  Beatrice  shall  not  make 
or  permit  any  deterioration  In  the  value  of 
any  of  the  plants,  machinery,  parts,  equip¬ 
ment.  or  other  property  or  assets  of  the 
corporations  to  be  divested  which  may  im¬ 
pair  their  present  capacity  or  market  value 
unless  such  capacity  or  value  be  restored 
prior  to  divestiture. 

IV. 

It  is  further  ordered.  That  respondent  Bea¬ 
trice  shall  cease  and  desist  for  ten  (10)  years 
from  the  date  this  Order  becomes  final  from 
acquiring  directly  or  Indirectly,  through 
subsidiaries  or-  otherwise,  without  prior  ap¬ 
proval  of  the  Federal  Trade  Commission,  any 
part  of  the  assets,  stock,  share  capital,  or 
other  actual  or  potential  equity  interest  or 
right  of  participation  in  the  earnings  of  any 
domestic  concern,  corporate  or  non-corpo¬ 
rate.  which  is  engaged  In  the  manufacture  of 
manually  powered  paint  applicators  or  en¬ 
gaged  In  the  manufacture  or  sale  of  raw 
materials  to  companies  engaging  In  the 
manufacture  of  manually  powered  paint  ap¬ 


plicators.  or  from  entering  Into  any  arrange¬ 
ments  or  understandings  with  such  a  con¬ 
cern  through  which  respondent  Beatrice 
becomes  possessed  of  that  concern’s  market 
share. 

For  the  purpose  of  this  Order,  manually 
powered  paint  applicators  are  defined  as: 
paint  and  varnish  brushes;  paint  rollers,  in¬ 
cluding  pans,  covers,  handles,  and  other  ac¬ 
cessories  sold  separately,  or  as  part  of  a  paint 
roller  kit;  and  miscellaneous  paint  applica¬ 
tors  other  than  spray  equipment  and  aerosol 
cans. 

V. 

It  is  further  ordered.  That  respondent  Bea¬ 
trice  shall  within  sixty  (60)  days  after  date 
of  service  of  this  Order,  and  every  sixty  (60) 
days  thereafter  until  respondent  Beatrice  has 
fully  complied  with  the  provisions  of  this 
Order,  submit  in  writing  to  the  Federal 
Trade  Commission  a  verified  report  setting 
forth  in  detail  the  manner  and  form  in 
which  respondent  Beatrice  Intends  to  com¬ 
ply  or  has  complied  with  this  Order.  All 
compliance  reports  shall  include,  among 
other  things  that  are  from  time  to  time  re¬ 
quired.  a  summary  of  contracts  or  negotia¬ 
tions  with  anyone  for  the  specified  stock, 
assets  and  plant,  the  identity  of  all  such 
persons,  and  copies  of  all' written  communi¬ 
cations  to  and  from  such  persons. 

VI. 

It  is  further  ordered.  ’That  respondent  Bea¬ 
trice  notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change  In 
the  corporate  respondent  such  as  dissolution, 
assignment  or  sale  resulting  In  the  emer¬ 
gence  of  a  successor  corporation,  the  crea¬ 
tion  or  dissolution  of  subsidiaries  or  any 
change  in  the  corporation  which  may  affect 
compliance  obligations  arising  out  of  the 
Order. 

Issued:  December  28.  1976. 

By  the  Commission. 

John  D.  Macoll, 

Acting  Secretary. 

[FR  Doc.77-3501  Filed  2-3-77;  8:45  am] 


(Docket  8990] 

PART  13— PROHIBITED  TRADE  PRAC¬ 
TICES.  AND  AFFIRMATIVE  CORRECTIVE 
ACTIONS 

Spiegel,  Inc. 

Codification  under  16  CFR  13  appears 
at  40  FR  44317  . 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5.  38  Stat.  719,  as  amended;  15 
U.S.C.  45.) 

In  the  Matter  of  Spiegel,  Inc.,  a  corpora¬ 
tion. 

Order  modifying  an  earlier  order  dated 
Aug.  18,  1975,  40  FR  44317,  86  F.T.C. 
425,  by  limiting  the  reporting  require¬ 
ments  of  Paragraphs  II  and  V,  as  man¬ 
dated  by  the  Court  of  Appeals  for  the 
Seventh  Circuit  in  its  August  9,  1976, 
decision  and  judgment.  540  F.  2d  303 
(1976),  to  only  those  suits  instituted  in 
a  county  other  than  that  where  the  de¬ 
fendant  resided  at  the  commencement  of 
the  action,  or  where  he  signed  the  con¬ 
tract  sued  on. 

'The  Modified  Order  to  Cease  and 
Desist  is  as  follows : 

Order 

I. 

For  purposes  of  this  Order,  the  term 
“respondent”  means  “Spiegel.  Inc.,  a 
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corporation,  and  its  successors,  assigns, 
ofiBcers,  agents,  representatives  and  em¬ 
ployees,  acting  directly  or  through  any 
corporation,  subsidiary,  division,  or  other 
device,  including  any  collection  agency.” 

n. 

It  is  ordered.  That  respondent,  in  con¬ 
nection  with  the  collection  of  retail  credit 
accounts  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  instituting  suits 
except  in  the  county  where  the  defendant 
resides  at  the  commencement  of  the  ac¬ 
tion,  or  in  the  county  where  the  defend¬ 
ant  signed  the  contract  sued  upon.  This  , 
provision  shall  not  be  construed  to  pro¬ 
hibit  the  institution  of  suit  by  respondent 
against  Illinois  residents  in  an  Illinois 
county  courthouse  which  is  a  reasonable 
distance  frwn  their  place  of  residence. 
This  provision  shall  not  preempt  any  rule 
of  law  which  further  limits  choice  of 
forum  or  which  requires,  in  actions  in¬ 
volving  real  property  or  fixtures  attached 
to  real  property,  that  suit  be  instituted 
in  a  particular  county. 

in. 

It  is  further  ordered.  That,  where  re¬ 
spondent  learns  subsequent  to  institution 
of  a  suit  that  the  preceding  Paragraph 
(ID  has  not  been  complied  with,  it  shall 
forthwith  terminate  the  suit  and  vacate 
any  default  judgment  entered  there¬ 
under.  In  lieu  of  such  termination,  re¬ 
spondent  may  effect  a  change  of  forum 
to  a  county  permitted  by  the  preceding 
paragraph.  Provided,  That  respondent 
gives  defendant  notice  of  such  action  and 
opportunity  to  defend  equivalent  to  that 
which  defendant  would  receive  if  a  new 
suit  were  being  instituted.  In  all  cases  re¬ 
spondent  shall  provide  defendants  with 
a  clear  explanation  of  the  action  taken 
and  of  the  defendant’s  right  to  appear, 
answer  and  defend  in  the  new  forum. 

IV. 

It  is  further  ordered.  That  where  re¬ 
spondent  terminates  a  suit  or  vacates 
a  judgment  pursuant  to  the  preceding 
Paragraph  (III)  it  shall  give  notice  of 
such  termination  or  vacation  to  each 
“consumer  reporting  agency.”  as  such 
term  is  defined  in  the  Pair  Credit  Re¬ 
porting  Act  (51  U.S.C.  Section  603), 
v;hich  it  has  been  informed  or  has  reason 
to  know  has  recorded  the  suit  or  judg¬ 
ment  in  its  files.  Additionally,  respond¬ 
ent  shall  furnish  such  notice  to  any 
other  per.son  or  organization  upon  re¬ 
quest  of  the  defendant. 

V. 

It  is  further  ordered.  That  respondent 
prepare  and  maintain  a  summary  of  suits 
involving  the  collection  of  retail  credit 
accounts  by  respondent  which  were  in¬ 
stituted  in  a  county  other  than  where 
the  defendant  resides,  or  where  the  de¬ 
fendant  signed  the  contract  .sued  upon. 
This  .summary  shall  contain  each  de¬ 
fendant’s  name,  address,  and  county  of 
residence:  county  where  the  contract 
was  signed  by  the  defendant:  countv 
where  served:  date  served;  date  filed: 


docket  number;  name  and  location  of 
court  in  which  filed;  name  of  plaintiff 
(if  a  collection  agency  suing  in  its  own 
name);  amount  claimed;  disposition 
(including  garnishment  or  execution,  if 
any) ;  and  explanation  of  the  reason  for 
choice  of  forum.  This  summary  shall 
cover  all  such  suits  instituted,  pending, 
terminated,  or  acted  upon  subsequent  to 
judgment  during  the  two  years  imme¬ 
diately  following  the  effective  date  of 
this  order.  A  copy  of  this  summary  shall 
be  submitted  to  the  Federal  Trade  Com¬ 
mission  on  a  quarterly  basis. 

VI. 

It  is  further  ordered.  That  Spiegel, 
Inc.,  shall  forthwith  deliver  a  copy  of 
this  order  to  each  of  its  subsidiaries  and 
operating  divisions,  to  each  collection 
agency  currently  collecting  any  of  Spie¬ 
gel’s  retail  credit  accounts,  and  to  any 
other  collection  agency  prior  to  referral 
to  it  of  any  of  Spiegel’s  retail  credit  ac- 
coimts.  Spiegel,  Inc.,  shall  obtain  and 
preserve  signed  and  dated  statements 
from  each  collection  agency,  acknowl¬ 
edging  receipt  of  the  order  and  willing¬ 
ness  to  comply  with  it. 

It  is  further  ordered,  That  respondent 
shall  notify  the  Commission  at  least 
thirty  days  prior  to  any  proposed  change 
in  the  corporate  respondent  such  as  dis¬ 
solution,  assignment  or  sale  resulting  in 
the  emergence  of  a  successor  corpora¬ 
tion,  the  creation  or  dissolution  of  sub¬ 
sidiaries,  or  any  other  change  in  the 
corporation  which  may  affect  compliance 
obligations  arising  out  of  the  order. 

It  is  further  ordered.  That  respondent 
shall,  within  sixty  days  and  at  the  end 
of  six  months  after  the  effective  date  of 
the  order  served  upon  it,  file  with  the 
Commission  a  report,  in  writing,  signed 
by  respondent,  setting  forth  in  detail  the 
manner  and  form  of  its  compliance  with 
the  order  to  cease  and  desist. 

The  Modified  Order  to  Cease  and  De¬ 
sist  was  issued  by  the  Commission  De¬ 
cember  27, 1976. 

John  F.  Dugan, 
Acting  Secretary. 

(FR  Doc.77-3602  Piled  2-3-77:8:46  am] 


[Docket  0-2868] 

PART  13— PROHIBITED  TRADE  PRAC¬ 
TICES,  AND  AFFIRMATIVE  CORRECTIVE 
ACTIONS 

California  and  Hawaiian  Sugar  Company, 
etal. 

Subpart — Advertising  falsely  or  mis¬ 
leadingly;  §  13.10  Advertising  falsely  or 
.misleadingly;  13.10-5  Knowingly  by  ad¬ 
vertising  agent;  5 13.20  Comparative 
data  or  merits;  13.30-20  Competitors’ 
products;  H  13.160  Promotional  sales 
plans:  5  13.175  Quality  of  product  or 
service;  5  13.205  Scientific  or  other  rel¬ 
evant  facts.  Subpart — Disparaging  com¬ 
petitors  and  their  products — Competi¬ 
tors’  products:  ?  13.1015  Quality;  5  13.- 
1030  Source  of  origin.  Subpart — Mis¬ 
representing  oneself  and  goods — Gk)ods; 
§  13.1575  Comparative  data  or  merits: 
5  13.1585  Competitive  inferiority:  §  13.- 


1715  Quality;  §  13.1740  Scientific  or 
other  relevant  facts — Promotional  sales 
plans:  §  13.1830  Promotional  sales 

plans.  Subpart — Offering  unfair.  Im¬ 
proper  and  deceptive  inducements  to 
purchase  or  deal :  §  13.2063  Scientific  or 
other  relevant  facts. 

(Sec.  6,  38  Stat.  721;  16  U.S.C.  46.  Interprets 
or  applies  sec.  6,  38  Stat.  719,  as  amended; 
16  U.S.C.  46.) 

In  the  Matter  of  California  and  Hatoai- 
ian  Sugar  Company,  a  corporation, 
and  Foote,  Cone  &  Belding/Honig, 
Inc.,  a  corporation. 

Consent  order  requiring  a  San  Fran¬ 
cisco,  Calif.,  seller  of  granulated  sugar, 
and  its  advertising  agency,  FViote,  Cone 
and  Belding/Honig,  Inc.,  among  other 
things  to  cease  misrepresenting  or  mak¬ 
ing  unsubstantiated  claims  regarding  the 
superiority  of  their  products  over  that  of 
competing  brands. 

’The  order  to  cease  and  desist,  including 
further  order  requiring  report  of  com¬ 
pliance  therewith,  is  as  follows:  * 

Order 

It  is  ordered.  That  respondents  Cali¬ 
fornia  and  Hawaiian  Sugar  Company,  a 
corporation,  and  Foote,  Cone  &  Beldlng/ 
Honig,  Inc.,  a  corporation,  their  succes¬ 
sors  and  assigns,  and  their  officers, 
agents,  representatives  and  employees, 
directly  or  through  any  corporation,  sub¬ 
sidiary,  division  or  other  device,  in  con¬ 
nection  with  the  advertising,  offering  for 
sale,  sale  or  distribution  of  granulated 
sugar  packaged  for  retail  consumption, 
forthwith  cease  and  desist  from: 

1.  Disseminating  or  causing  the  dis¬ 
semination  of  any  advertisement  by 
means  of  the  United  States  mails  or  in 
or  having  an  effect  upon  commerce  by 
any  means,  as  “commerce”  is  defined  in 
the  Federal  Trade  Commission  Act, 
which  represents,  directly  or  by  implica¬ 
tion; 

(A)  (i)  That  there  are  differences  in 
granulated  sugars,  or  that  C&H  granu¬ 
lated  sugar  derived  from  Hawaiian  sugar 
cane  is  superior  to  or  different  from  sugar 
derived  from  sugar  beets  or  sugar  cane 
from  places  other  than  Hawaii,  unless 
(a)  such  represented  difference  or  supe¬ 
riority  relates  to  a  consumer  use  of  such 
sugar  which  is  specified  in  the  advertise¬ 
ment,  (b)  the  difference  or  superiority 
is  substantiated  by  competent  and  relia¬ 
ble  evidence  prior  to  making  the  repre¬ 
sentation,  and  (c)  such  substantiation 
includes  competent  and  reliable  evidence 
that  the  difference  or  superiority  is  dis¬ 
cernible  to  or  of  benefit  to  the  class  of 
consumers  to  whom  the  representation  Is 
directed. 

(ii)  Provided,  however.  That  it  shall 
not  be  a  violation  of  this  Order  to  use 
the  phrase  “pure  cane  sugar  from  Ha¬ 
waii”  as  a  means  of  identifying  the  geo¬ 
graphic  origin  and  type  of  granulated 
sugar  marketed  under  the  C&H  brand 
name  in  any  context  wherein  the  quality 
of  the  sugar  marketed  under  the  C&H 
brand  is  not  expressly  or  impliciUy  com- 


'  Copies  of  the  Complaint  and  decision  and 
Order  filed  with  the  original  document. 
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pared  with  the  quality  of  any  other 
sugar.  Where  an  advertisement  ccmtalns 
the  phrase  “pure  cane  sugar  fnxn  Ha¬ 
waii”  and  a  depiction  of  C&H  sugar, 
without  any  representaticm  referring  to 
any  ccnnpetltor’s  sugar  prod\ict,  or  any 
representation  that  C&H  sugar  possesses 
a  depicted  characteristic  or  quality  to  a 
degree  different  from  ccxnpetitive  brands 
of  sugar,  the  advertisement  will  not  be 
deemed  to  contain  an  implied  compari¬ 
son. 

(ill)  It  is  further  provided.  Ihat  if  an 
advertisnnent  makes  a  positive  or  abso¬ 
lute  and  truthful  representation  con¬ 
cerning  C&H  sugar  without  any  repre¬ 
sentation  concerning  any  competitor’s 
sugar  product,  or  without  any  represen¬ 
tation  that  C&H  sugar  possesses  a  de¬ 
picted  characteristic  or  quality  to  a 
degree  different  from  competitors’ 
brands  of  sugar,  the  advertisement  will 
not  be  deemed  to  contain  an  implied 
comparison  under  this  order. 

(B)  That  the  label,  advertising  or 
packaging  of  any  brand  of  granulated 
sugar  other  than  C&H  does  not  disclose 
the  source  or  origin  of  its  sugar,  unless 
the  advertisement  specifies  a  cmisumer 
use  of  sugar  with  respect  to  which  C&H 
sugar  is  different  from  such  other  sugar 
and  such  difference  is  substantiated  by 
competent  and  reliable  evidence  prior  to 
making  the  representation. 

2.  Disseminating,  or  causing  the  dis¬ 
semination  of,  any  advertisement  1^  any 
means,  for  the  purpose  of  inducing,  or 
which  is  likely  to  Induce,  directly  or  in¬ 
directly,  the  pmchase  of  any  such  prod¬ 
uct,  in  or  having  an  effect  up(m  cmn- 
merce,  as  “commerce”  is  defined  in  the 
Federal  Trade  Commission  Act,  which 
contains  any  of  the  representations  pro¬ 
hibited  in  Paragraph  1  above. 

Provided,  hotoever.  That  It  shall  not  be 
considered  a  violation  of  this  order  for 
Foote,  Cone  &  Beldlng/Honlg,  Inc.  to 
make  what  would  otherwise  be  a  false  or 
misleading  claim  or  representation  c<m- 
cemlng  the  qualities  of  C&H  sugars  or 
competitive  sugars  if  that  respondent 
shows  that  it  neither  had  any  knowl¬ 
edge  of  the  falsity  of  or  misleading  char¬ 
acter  of  such  representation  nor  had  any 
reason  to  know,  nor  upon  reasonable  in¬ 
quiry  could  have  known  its  false,  decep¬ 
tive  or  misleading  nature. 

It  is  further  ordered.  That  the  respond¬ 
ent  corporati<ms  sh^  forthwith  dis¬ 
tribute  a  c<vy  of  this  order  to  each  of 
their  operating  divisions. 

It  is  further  ordered.  That  respondents 
notify  that  the  Commission  at  least  30 
days  prior  to  any  proposed  change  in 
the  corporate  respondents  such  as  dis¬ 
solution,  assignment  or  sale  resulting  in 
the  emergence  of  a  successor  corimration, 
the  creation  or  dissolution  of  subsidiaries 
or  any  other  change  in  the  corporation 
which  may  affect  cmnpliance  obligations 
arising  out  od  the  order. 

It  is  further  ordered.  That  the  respcmd- 
ents  herein  shall  within  sixty  (60)  days 
after  service  upcm  them  of  this  ordw, 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  Ae  man¬ 
ner  and  form  in  which  they  have  com¬ 
plied  with  this  order. 


Ihe  Decision  and  Order  was  issued  by 
the  Commission  January  6,  1977. 

John  F.  Dugan, 
Acting  Secretary. 

(FR  Doc.77-3493  PUed  2-3-77;8;46  am] 
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CHAPTER  I — FOOD  AND  DRUG  ADMINIS¬ 
TRATION,  DEPARTMENT  OF  HEALTH, 

EDUCATION,  AND  WELFARE 

SUBCHAPTER  A— GENERAL 

[Docket  No.  75N-03761 

INFORMAL  HEARING  BEFORE  REPORT 
OF  CRIMINAL  VIOLATION 

The  Food  and  Drug  Administration 
(FDA)  is  issuing  final  regulations  that 
set  forth  procedures  for  an  informal 
hearing  before  report  of  criminal  viola¬ 
tion,  effective  March  7,  1977. 

The  Commissioner  of  Food  and  Drugs 
issued  a  proposal  in  the  Federal  Regis¬ 
ter  of  AprU  7,  1976  (41  FR  14769)  to 
adopt  rules  on  the  internal  practices  and 
procjedures  of  the  agency  governing  in¬ 
formal  hearings  conducted  pursuant  to 
section  305  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  335).  The 
provisions  of  §  1.6  Presentation  of 
views  under  section  305  of  the  act  (21 
CFR  1.6) ,  which  were  brief  and  general, 
are  expanded  under  new  §  2.705  (21  CFR 
2.705).  The  regulations  being  adopted 
deal  with  the  conduct  of  an  informal 
hearing  under  §  2.706  (21  C?FR  2.706) 
and  the  disclosure  of  records  relating  to 
such  hearings  under  §  2.707  (21  CTR 
2.707). 

The  Commissioner  further  proposed  to 
add  to  Part  2  (21  CFR  Part  2) ,  new  Sub¬ 
part  N,  Enforcement  Policy,  Practices, 
and  Procedures,  to  accomplish  the  pur¬ 
pose  set  forth  in  §  2.700  Scope  and  pur¬ 
pose  (21  CFR  2.700).  The  proposal  in¬ 
cluded  new  §  2.703  Definitions  (21  CHR 
2.703),  containing  definitions  applicable 
to  Subpart  N  generally  and  to  section 
305  hearings  specifically.  As  regulations 
governing  other  facets  of  agency  regu¬ 
latory  enforcement  practices  and  proce- 
dure^are  prcmiulgated,  necessary  addi¬ 
tional  definitions  will  be  included  in 
9  2.703. 

Eight  letters  were  received  in  response 
to  the  proposal.  The  comments  in  the 
letters  and  the  Commissioner’s  conclu¬ 
sions  about  them  are  as  follows; 

1.  One  comment  took  exception  to  a 
reference  in  the  preamble  to  the  statu¬ 
tory  authority  of  the  agency  over  prod¬ 
uct  recalls. 

A  complete  discussion  of  recall  au¬ 
thority  and  procedures  was  publMied 
in  the  Federal  Register  of  June  30,  1976 
(41  FR  26924),  and  the  reader  is  re¬ 
ferred  to  that  document.  The  Commis¬ 
sioner  also  notes  that  the  Radiation  Con¬ 
trol  for  Health  and  Safety  Act  (Pub.  L. 
90-602)  and  the  Medical  Device  Amend¬ 
ments  of  1976  (Pub.  li.  94-295,  enacted 
May  28,  1976)  contain  specific  recall 
authorl^.  In  any  event,  since  the  cmn- 
moits  dealt  with  the  statement  in  the 
preamble,  no  change  in  the  regulation 
with  respect  to  section  305  hearings  is 
necessary. 


2.  One  comment  argued  that  indi¬ 
vidual  respondents  at  section  305  hear¬ 
ings  should  be  given  “Miranda”  warn¬ 
ings,  particularly  advice  that  a  respond¬ 
ent  has  a  right  to  remain  silent  and 
that  anything  he  sa3rs  may  be  used 
against  him. 

As  the  Commissioner  noted  in  the  pre¬ 
amble  to  the  proposal,  “Miranda”  type 
warnings  are  inapplicable  to  situations, 
like  section  305  hearings,  where  there  is 
no  custodial  interrogation.  The  fact  that 
custodial  interrogation  is  the  essential 
touchstone  of  the  rule  in  “Miranda”  has 
been  reaffirmed  by  the  Supreme  Court 
recently  in  “Beckwith  v.  United  States,” 
96  S.  CT.  1612  (1976),  notwithstanding 
the  fact  that  the  inquiry  challenged  there 
had  focused  upon  a  person  who  appeared 
to  have  violated  the  law.  This  decision 
is  consistent  with  earlier  rulings  of  the 
Supreme  Court  reafllrming  the  limited 
sqpplicability  of  “Miranda”  to  “custodial” 
interrogations.  “Mathis  v.  United 
States,”  391  U.S.  1  (1968)  and  “Orozco  v. 
United  States,”  394  U.S.  324  (1969). 
Moreover,  the  Notice  of  Hearing,  accom¬ 
panying  Information  Sheet,  and  the  reg¬ 
ulations  themselves  make  clear  that  ap¬ 
pearance  is  voluntary  because  a  person 
need  not  appear  or  answer  in  any  man¬ 
ner  to  a  NoUce  of  Hearing,  that  a  person 
who  chooses  to  appear  may  do  so  with 
legal  counsel,  that  the  hearing  concerns 
potential  criminal  prosecution,  and  that 
information  presented  by  a  respondent 
at  a  hearing  may  be  introduced  at  a  sub¬ 
sequent  trlaL  (See  §9  2.705(e)  and  2.706 
(b)  (4)  below.)  The  voluntariness  of 
statements  made  at  section  305  hearings 
and  the  inapplicability  of  the  “Miranda” 
type  warnings  have  been  specifically  rec¬ 
ognized  in  cases  arising  imder  the  Fed¬ 
eral  Food,  Drug,  and  Cosmetic  Act. 
“United  States  v.  Andreadis,”  234  F. 
Supp.  341  (ED.  N.Y.,  1964)  and  “United 
States  V.  Newton,”  No,  4-66  Cr.  45  (D. 
Minn.,  1966) . 

3.  One  comment  sought  assurance  that 
persons  who  receive  a  supplemental 
Notice  of  Hearing  will  be  entitled  to  the 
same  procedures  and  safeguards  as  af¬ 
forded  those  who  receive  an  original 
Notice  of  Hearing. 

The  Commissioner  advises  that  anyone 
receiving  a  Notice  of  Hearing,  whether  it 
be  original  or  supplementaL  will  be  sub¬ 
ject  to  the  same  procedures.  The  regula¬ 
tion  does  not  provide  different  proce¬ 
dures  or  “safeguards”  for  original  and 
supplemental  notices. 

4.  Pour  comments  were  received  con¬ 
cerning  whether  section  305  hearings 
should  always  be  provided  to  those  per¬ 
sons  being  considered  for  prosecution. 
One  comment  suggested  that  the  hear¬ 
ings  are  unnecessary  and  should  not  be 
provided  under  any  circumstances.  Two 
comments  suggested  that  all  persons  be¬ 
ing  considered  for  prosecution  should  be 
granted  a  hearing  without  exception  and 
objected  to  that  portion  of  12.705(a) 
dispensing  with  an  opportunity  for  a 
healing  “in  compelling  circumstances.” 
The  fourth  comment  argued  ttot  the 
prmxised  rules  may  create  a  right  which 
will  be  binding  but  which  was  never  In¬ 
tended  by  Ccmgress  and  does  not  exist 
in  the  statute. 
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As  noted  in  the  preamble  of  the  pro¬ 
posal,  the  United  States  Supreme  Coiirt 
has  authoritatively  determined  that  a 
hearing  by  FDA  Is  not  a  prerequisite  to 
prosecution  under  the  act.  Nevertheless, 
the  agency  has  decided  that  it  will  nor¬ 
mally  provide  an  opportunity  for  an  ad¬ 
ministrative  hearing  before  issuing  a 
prosecution  recommendation  to  a  United 
States  attorney.  There  may  be  circum¬ 
stances,  however,  in  which  a  section  305 
procedure  would  be  imwarranted,  such 
as  where  a  person  had  already  had  an 
opportunity  to  explain  his  or  her  role 
with  respect  to  a  violation  in  the  context 
of  a  prior  injunction  proceeding.  There 
are  other  situations  that  may  justify 
making  an  exception  to  the  general  rule. 
Accordingly,  FDA  will  give  notice  and 
opportimity  for  an  informal  hearing 
“except  in  compelling  circumstances.” 
The  decision  to  establish  a  general  rule 
providing  for  a  notice  and  opporUmity 
for  a  hearing  does  not  preclude  imposi¬ 
tion  of  reasonable  terms,  limits,  or  con¬ 
ditions  upon  such  procedures. 

Because  the  regulation  is  intended  to 
apply  only  to  FDA,  it  has  no  effect  upon 
the  independent  decisions  and  procedmes 
of  the  Department  of  Justice  in  institut¬ 
ing  criminal  proceedings  under  the  Fed¬ 
eral  Food,  Drug,  and  Cosmetic  Act.  As 
Congressman  Lea,  Chairman  of  the 
House  Interstate  and  Foreign  Commerce 
Subcommittee,  made  clear  in  the  legisla¬ 
tive  debates: 

Mr.  LEA.  I  call  attention,  however,  to  the 
fact  that  the  mere  circumstance  that  the 
[Commissioner]  does  not  report  the  offense 
does  not  excuse  the  accused  from  prosecu¬ 
tion.  The  Attorney  Qeneral  may  proceed  In 
case  he  desires  to  do  so.  *  *  *  The  law  speaks 
for  itself,  and  there  are  no  strings  on  the  De¬ 
partment  of  Justice  or  on  the  grand  Jury. 
They  can  proceed  whenever  they  like.  83 
Cong.  Bee.  10249. 

Sections  2.705(a),  2.706(h)  and  2.706(1) 
are  being  modified  and  new  paragraph 
(j)  is  being  added  to  §  2.706  to  specify 
FDA  as  the  government  agency  to  which 
these  informal  hearing  regulations  apply 
and  to  delineate  the  distinction  between 
the  duties  of  the  agency  and  absence  of 
restraints  upon  the  Department  of 
Justice. 

5.  A  c(Hnment  suggested  that  refer¬ 
ence  to  the  “Department  of  Justice” 
should  replace  the  phrase  “United  States 
attorney”  in  the  regulations. 

The  Commissioner  disagrees.  The 
statute  refers  to  reporting  proposed  pros¬ 
ecutions  to  “any  United  States  attor¬ 
ney.”  Although  a  copy  of  the  FDA  writ¬ 
ten  recommendations  for  prosecutiem  is 
also  routinely  sent  to  the  appropriate 
section  of  the  Department  of  Justice,  this 
is  not  reason  to  alter  the  statutory  desig¬ 
nation  of  the  United  States  attorney,  to 
whom  the  agency’s  recommendation  is 
made. 

•  6.  A  comment  noted  that  the  defini¬ 

tion  of  “person”  in  proposed  $  2.703(d)  is 
not  identical  to  that  which  appears  In 
section  201(e)  of  the  act  (21  U.8.C.  321 
(e) )  in  that  the  regulaion  added  the 
i^rase  “or  otho*  legal  entity.** 

The  Commissioner  concludes  that  the 
definition  of  **pers(«”  shall  be  removed 


from  the  regxilation  because  it  already 
appears  In  the  act. 

7.  -One  comment  siiggested  that  the 
definition  of  “respcmslble  Individual” 
should  be  deleted  from  proposed  §  2.705 
(b)  because  It  will  appear  elsewhere  in 
the  regulations. 

The  Commissioner  has  decided  that 
the  term  should  be  part  of  the  defini¬ 
tions  section;  it  is  designated  as  §  2.703 
(d)  in  the  ^al  regulation. 

8.  Two  comments  requested  that  the 
regulation  be  revised  in  §  2.705(c)  (1)  to 
require  that  the  Charge  Sheet  Include 
details  of  the  conduct  forming  the  basis 
of  an  alleged  violation,  rather  than  a 
summary  of  the  violations. 

The  (Commissioner  agrees  that  re¬ 
spondents  must  be  sufficiently  informed 
to  prepare  a  response.  Current  proce¬ 
dure  provides  for  itemization  of  the  spe¬ 
cific  products  and  shipments  forming  the 
basis  of  the  contemplated  action  in  the 
Notice  of  Hearing.  S^tion  2.705(c)  is  re¬ 
vised  in  the  final  order  to  refer  to  the 
substance  of  a  Notice  of  Hearing.  It  has 
been  the  experience  of  FDA  that  re¬ 
spondents  have  no  difficulty  understand¬ 
ing  the  charges  or  preparing  relevant  re-'- 
sponses.  Only  occasionally  have  hearing 
officers  been  requested  to  give  additional 
clarification.  The  format  and  the  content 
of  the  hearing  dociunents  will  continue 
to  provide  adequate  information  and 
therefore  are  not  being  changed  at  this 
time. 

9.  One  comment  objected  to  the  non¬ 
specificity  of  the  requirement  in  pro¬ 
posed  §  2.705 (g)  that  requests  for  sepa¬ 
rate  hearings  be  made  “seasonably”  and 
recommended  that  the  term  be  clari¬ 
fied. 

The  Commissioner  agrees  with  this 
comment.  The  final  regulation  provides 
that  requests  for  a  separate  hearing  must 
be  received  at  the  designated  hearing  of¬ 
fice  at  least  3  working  days  before  the 
scheduled  hearing  date.  Because  pro¬ 
posed  §  2.705(d)  was  subject  to  the  same 
criticism,  the  Commissioner  is  combin¬ 
ing  proposed  §  2.705  (d)  and  (g)  in  the 
final  regulation  to  provide  in  new  §  2.705 
(d)  specific  time  limits  governing  all 
requests  for  changes  in  the  date?  time, 
or  place  of  hearing. 

10.  Two  comments  stated  that  the  reg¬ 
ulation  was  unclear  in  proposed  §  2.706 
(b)  as  to  who  might  appear  at  the  hear¬ 
ings  to  represent  a  person  named  in  the 
Notice  of  Hearing.  One  comment  fur¬ 
ther  noted  that  a  designated  representa¬ 
tive  might  appear  pursuant  to  §  2.705(f) 
as  proposed  but  fail  to  present  written 
authorization,  in  which  case,  presum¬ 
ably,  the  hearing  could  not  proceed. 

The  Commissioner  concludes  that  be¬ 
cause  a  sectiem  305  hearing  is  not  open 
to  the  public,  all  persons  attending,  other 
than  FDA  officials,  must  aj^iear  at  the 
request  of  and  on  behalf  of  the  respond¬ 
ent:  §  2.706(b)  (2)  is  modified  to  clarify 
this  limitation.  If  someone  appears  at  a 
hearing  claiming  to  be  the  designated 
representative  of  a  person  named  in  a 
Notice  of  Hearing,  but  without  written 
authorization,  the  hearing  officer  shall 
attempt  to  yn*lfy  the  datan  by  tdei^one 
or  other  means  before  beginning  the 


hearing.  Such  verification  is  acceptable 
in  those  circumstances  and  §  2.705(f) 
is  amended  in  the  final  regulation  to  pro¬ 
vide  for  this  procedure.  If  however, 
proper  verification  cannot  be  obtained 
for  a  respondent,  the  hearing  with  re¬ 
spect  to  that  respondent  will  not  be  held 
at  that  time. 

11.  A  related  comment  suggested  that 
the  regulations  provide  for  additional 
FDA  personnel  to  be  present  at  section 
305  hearings  to  assist  the  hearing  offi¬ 
cer  or  for  training  or  other  purposes. 

The  Commissioner  concurs  in  this 
suggestion  and  §  2.706(a)  is  amended  to 
provide  for  the  presence  of  additional 
PDA  personnel. 

12.  One  comment  suggested  that  the 
investigator  who  observed  the  alleged 
violations  be  present  at  section  305  hear¬ 
ings  to  assure  that  the  person  charged 
has  the  opportunity  to  bring  out  all  per¬ 
tinent  facte. 

Section  305  hearings  were  not  intended 
to  be  adversary  proceedings,  but  rather 
were  designed  to  provide  an  opportimity 
for  a  respondent  to  present  his  views. 
For  this  reason,  §  2.706(b)  (3)  as  pro¬ 
posed  provided  that  the  “Food  and  Drug 
Administration  is  under  no  obligation  to 
present  evidence  or  witnesses.”  More¬ 
over,  hearing  officers  are  sufficiently 
aware  of  the  facte  of  each  case  so  that 
they  may  clarify  any  charges  that  may 
be  questioned.  Therefore,  this  suggestion 
is  rejected. 

13.  One  comment  recommended  that 
§§  2.706  (c)  and  (d)  be  modified  to  pro¬ 
vide  that  a  summary  of  the  hearing  be 
dictated  whether  or  not  a  verbatim  tran¬ 
script  Is  prepared. 

While  recognizing  that  hearing  tran¬ 
scripts  may  be  delayed,  the  Cwnmission- 
er  does  not  believe  that  two  separate 
documents  are  necessary  or  desirable.  It 
Is  anticipated  that  hearing  officers  will 
retain  their  notes  until  transcripts  are 
received  and  they  may  prepare  internal 
memoranda  to  promptly  advise  their  su¬ 
pervisors.  Any  time  taken  awaiting  a 
hearing  transcript  will  not  adversely  af¬ 
fect  a  respondent’s  ability  to  submit 
written  suppl^ental  ewnments  pursu¬ 
ant  to  §  2.706(g)  of  the  regulations. 

14.  Two  comments  suggested  that  re¬ 
spondents  (1)  be  permitted  to  remain 
during  the  dictation  of  the  summary  in 
order  to  ewnment  or  suggest  corrections 
or  (2)  have  10  calendar  days  to  review 
the  transcript  or  summary  of  a  hearing 
to  provide  written  comments. 

The  Cwnmissioner  concurs.  Sectiwis 
2.706  (d)  and  (g)  of  the  final  regulation 
are  revised  to  provide  both  an  opportu¬ 
nity  to  await  dictation  of  the  summary 
and  make  c(xnment  at  that  time,  as  well 
as  10  calendar  days  for  written  supple¬ 
mentation  upon  receipt  of  the  summary 
or  transcript. 

15.  One  comment  suggested  that  the 
stand£utl  for  reopening  hearings  be  mod¬ 
ified  to  permit  a  hearing  to  be  reopened 
when  a  respondent  dem<mstrates  only 
that  new  lnformatl<Hi  has  come  to  light 
that  could  affect  the  FDA  decisiem  to 
prosecute  but  not  also,  as  pr<qx)sed,  that 
such  Information  was  not  previously 
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readily  available.  The  comment  also  sug¬ 
gested  that  a  respondent  be  allowed  to 
supplement  his  presentatlcm  with  writ¬ 
ten  or  documentary  material  at  any  time 
prior  to  a  reccMnmendation  for  prosecu¬ 
tion. 

In  response  to  this  suggestion,  §  2.706 

(g)  has  been  revised  to  provide  assur¬ 
ance  that  suppl«nental  ihaterials,  sub¬ 
mitted  by  a  resE>ondent  within  10  calen¬ 
dar  days  after  the  date  of  a  written 
response  to  a  Notice  of  Hearing  or  10 
calendar  days  after  the  date  that  re¬ 
spondent  receives  the  transcript  or  the 
summary  of  hearing,  shall  be  considered 
before  the  final  agency  decisi<m.  Hie 
final  order  states  that  any  suppl^nental 
materials  received  after  the  10-day  re¬ 
sponse  period  will  be  considered  and 
added  to  the  record  of  hearing  only  if 
the  final  declson  has  not  already  been 
made. 

The  Commissioner  believes  that  a  de¬ 
manding  standard  should  be  maintained 
for  the  reopening  of  hearings  since  there 
are  procedures  to  submit  supplemental 
materials  In  documentary  form.  For  this 
reason,  §  2.706(e)  has  b^n  modified  to 
require  that  requests  for  a  reopened 
hearing  specify  the  nature  of  the  new 
information,  the  reason  why  it  was  not 
previously  available  to  the  respondent, 
and  the  reason  it  should  not  be  sub¬ 
mitted  in  documentary  f(mn.  Hie  final 
regulation  provides  that  a  hearing  will 
be  reopened  only  if  the  information  to 
be  submitted  was  not  reasonably  avail¬ 
able  to  the  respondent  at  the  time  of  the 
initial  hearing. 

16.  Three  comments  recommended 
that  §§  2.706(h)  and  (1)  be  amended  to 
provide  that  decisions  to  prosecute  per¬ 
sons  afforded  a  305  hearing  be  made 
within  a  specified  time  and  that  all  per¬ 
sons  charged  should  be  notified  (tf  the 
decision. 

The  Commissioner  rejects  the  sugges¬ 
tion  that  FDA  be  bound  to  a  prescribed 
review  time.  Responses  to  section  305  no¬ 
tices  may  be  brief  or  extensive,  including 
laboratory  analyses.  On  occaslcm.  legal 
memoranda  and  other  documentary  evi¬ 
dence  is  submitted.  Of  course,  a  person 
named  in  a  notice  need  not  appear  at 
all.  In  view  of  these  variables,  and  the 
benefit  to  a  respondent  of  the  full  con¬ 
sideration  of  the  case  at  the  various  lev¬ 
els  review  beyond  the  FDA  district 
office,  it  would  b^iot  only  artificial  but 
detrimental  to  impose  a  time  limitation. 
The  timeliness  of  prosecution  for  viola¬ 
tions  of  the  act  wUl  be  measured  by  stat¬ 
ute  of  limitations. 

With  respect  to  notificaticm  of  the 
agency’s  decision  not  to  prosecute,  the 
Commissioner  has  concluded  that  each 
named  individual  will  be  notified  imme¬ 
diately  when  consideration  of  criminal 
prosecution  is  closed  with  respect  to  aU 
such  persons,  as  set  forth  under  §  2.706 

(h) .  Where  prosecution  of  some  named 
persons  is  reccxnmended  to  a  United 
States  attorney,  notification  of  those  not 
recommended  for  prosecution  will 
made  only  if  such  notification  will  not 
prejudice  the  prosecution  of  the  poten¬ 
tial  defendants,  as  set  forth  under  S  2.706 


(i).  The  Commissioner  concludes  that 
the  risk  of  prejudice  to  a  subsequently 
named  defendant  outweighs  the  delay 
in  advising  those  who  are  no.  longer  be¬ 
ing  considered  bv  the  agency  for  crim¬ 
inal  pro.secution. 

17.  One  comment  objected  to  that  por¬ 
tion  of  §  2.707(c)  that  permits  the  name 
of  a  person  considered  for  prosecution, 
but  not  prosecuted,  to  be  disclosed  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  Commissioner  con¬ 
cludes  there  is  compelling  public  interest 
to  do  so.  The  c(Hnment  asserted  that  in 
no  situation  would  the  public  interest  be 
served  and  that,  if  the  names  are  to  be 
released,  it  should  only  be  with  the  con¬ 
sent  of  the  named  individual. 

Hie  Commissioner  can  envision  situa¬ 
tions  in  which  the  fact  that  a  person  was 
considered  by  the  agency  for  prosecution 
but  not  found  to  be  responsible  is  prefer¬ 
able  to  the  implication  that  Inculpatory 
evidence  exists  in  agency  files.  Since  the 
regulation  provides  that  release  is  meas¬ 
ured  by  a  compelling  public  interest, 
written  consent  of  the  individuals  in¬ 
volved  should  not  be  required.  Section 
2.707(c)  is  consistent  with  its  predeces¬ 
sor,  §  1.6(c)  (4)  (21  CFR  1.6(0  (4) ) ,  and 
with  the  agency’s  regulation  on  disclo¬ 
sure  of  public  Informaticm  tax  S  4.64(d) 
(4)  (21  CFR  4.64(d)(4)).  Accordingly, 
the  comment  is  rejected. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  305,  701 

(a).  52  Stat.  1045,  1055  (21  n.S.C.  335, 
371(a) ) )  and  under  authority  delegated 
to  the  Commlssiixier  (21  CFR  5.1)  (re¬ 
codification  published  in  the  Fkdebal 
Register  of  Jxme  15,  1976  (41  IR 
24262) ) ;  It  is  ordered.  That  CThapter  I  of 
Htie  21  of  the  CTode  of  Federal  Regula- 
tlcms  be  amended  as  fOlows: 

PART  1— REGULATIONS  FOR  THE  EN¬ 
FORCEMENT  OF  THE  FEDERAL  FOOD, 

DRUG.  AND  COSMETIC  ACT  AND  THE 

FAIR  PACKAGING  AND  LABEUNG  ACT 

§  1.6  [Revoked] 

1.  In  Part  1.  by  revoking  8  1.6  Pres¬ 
entation  of  views  under  section  305  of 
the  act. 


PART  2— ADMINISTRATIVE  FUNCTIONS, 
PRACTICES,  AND  PROCEDURES 

2.  In  Part  2  by  adding  new  Subpart  N, 
consisting  of  the  following  sections: 

Subpart  N — Enforcement  Policy,  Practices,  and 
Procedures 

Sec. 

2.700  Scope  and  purpose. 

2.703  Deflnltl(Xis. 

2.706  InfOTmal  hearing  before  report  of 
criminal  violation. 

2.706  Conduct  of  Informal  hearing  before 

report  of  criminal  vlc^tlon. 

2.707  Records  related  to  hearings  conducted 

before  report  of  criminal  vlcdatlon. 

AuTHoaiTT:  Secs.  305,  701(a),  52  Stat.  1046, 
1066  (21  UA.C.  335,  371(a)). 

Subpart  N — Enforcement  Policy,  PracWcet, 
and  Procedures 

§  2.700  Scope  and  purpose. 

Subpart  N  ot  Part  2  governs  the  prac¬ 
tices  and  procedures  applicable  to  regu¬ 


latory  enforcement  actions  initiated  by 
the  Pood  and  Drug  Administration  pur¬ 
suant  to  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  n.S.C.  301  et  seq.)  and 
other  laws  that  it  administers.  This  sub¬ 
part  is  pr(Mnulgated  to  clarify  and  ex¬ 
plain  the  regulatory  enforcement  prac¬ 
tices  and  procedures  of  the  Pood  and 
Drug  Administration,  enhance  public  un¬ 
derstanding.  improve  consumer  protec¬ 
tion,  and  assure  uniform  and  consistent 
application  of  practices  and  procedures 
throughout  the  agency. 

§  2.703  Definitions. 

(a>  “Agency”  means  the  Food  and 
Drug  Administration. 

(b)  “Notice  of  Hearing”  means  the 
document  (Form  FD-466),  also  referred 
to  as  a  “citation”  or  “cite,”  that  provides 
notice  to  a  person  against  whom  crim¬ 
inal  prosecution  is  contemplated  of  the 
opportunity  to  present  his  views  to  the 
agency  regarding  an  alleged  violation. 

(c)  “Other  laws  administered  by  the 
Pood  and  Drug  Administration”  includes, 
but  is  not  limited  to,  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1451  et  seq.) . 
the  Federal  Caustic  Poison  Act  (15  U.S.C. 
401-411),  the  Radiaticm  Control  for 
Health  and  Safety  Act  (42  U.S.C.  263b- 
363n) ,  and  provisions  of  the  Public 
Health  Service  Act  relating  to  biologies 
(section  351  (42  UJS.C.  262) ),  and  inter¬ 
state  quarantine,  including  milk  and 
food  service  and  shellfish  sanitation, 
(section  361  (42  UH.C.  264) ) . 

(d)  “Responsible  individual”  includes 
those  in  positions  of  power  or  authority 
to  detect,  prevent,  or  correct  violations 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act. 

(e)  “Respwident”  means  a  person 
named  In  a  Notice  of  Hearing,  who 
either  in  person,  by  designated  repre¬ 
sentative,  or  in  writing  presets  his  views 
ooncemlng  an  alleged  violation. 

§  2.705  Informal  hearing  before  report 
of  criminal  violation. 

(a)  A  person  against  whom  criminal 
prosecutfaxi  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  is  being  oxitem- 
plated  by  the  Food  and  Drug  Adminis¬ 
tration  shall,  except  in  compiling  cir¬ 
cumstances,  be  givoi  appr(H>riate  notice 
and  an  cH>Portunity  for  an  informal 
hearing  before  the  agency  to  present  in¬ 
formation  and  views  to  show  cause  why 
institution  of  criminal  prosecution 
should  not  be  recommended  to  a  United 
States  attorney. 

(b)  An  oiHXxrtunity  for  such  a  hearing 
shall  be  afforded  all  perscHis  who,  in  the 
judgm^t  of  the  Pood  and  Drug  Admin¬ 
istration,  appear  to  have  had  a  respon¬ 
sible  share  in  the  furtherance  of  a 
transaction  that  violates  the  law. 

(c)  Opportunity  fw  hearing  shall  be 
provided  by  a  Notice  of  Hearing  (Form 
FD-466)  sent  to  each  person  who  ap¬ 
pears  to  share  respcmsffiillty  for  a  viola¬ 
tion.  A  Notice  of  Hearing  shall  Identic 
the  products  and/or  shipments  alleged 
to  be  In  vlolatkxi,  and  shall  be  sent  by 
registered  or  certhled  mafl.  te^nam. 
telex,  personal  delivery,  or  any  ottMT 
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appropriate  mode  of  •written  communi¬ 
cation.  The  Notice  of  Hearing  shall 
specify  the  time  and  place  of  the  hear¬ 
ing  and  shall  be  accompanied  by: 

(1)  A  Charge  Sheet  (Form  PD-1854) 
summarizing  the  apparent  violations  of 
the  act  and  of  other  laws  administered 
by  the  agency  that  constitute  the  basis 
of  the  contemplated  prosecution. 

(2)  An  Information  Sheet  (Form  FD- 
466a)  describing  the  purpose  and  pro¬ 
cedure  of  the  hearing. 

(3)  A  Legal  Status  Sheet  (Form  FD- 
454)  which  the  respondent  is  requested 
to  fill  out  and  return  ■with  the  response 
to  the  Notice  of  Hearing. 

(d)  If  more  than  one  person  is  named 
in  a  Notice  of  Hearing,  a  separate  hear¬ 
ing  for  any  named  person  shall  be  sched¬ 
uled  on  request.  Otherwise,  the  time  and 
place  specified  for  a  hearing  may  be 
changed  only  upon  a  showing  of  reason¬ 
able  grounds.  Requests  for  any  change 
shall  be  addressed  to  the  office  in  the 
Food  and  Drug  Administration  that  is¬ 
sued  the  Notice  of  Hearing  and  shall  be 
received  in  that  office  at  least  3  working 
days  before  the  date  set  in  the  Notice  of 
Hearing. 

(e)  A  person  who  has  received  a 
Notice  of  Hearing  is  under  no  legal  obli¬ 
gation  to  appear  or  answer  in  any 
manner.  If  a  person  chooses  to  respond, 
he  may  appear  personally,  with  or  with¬ 
out  a  representative,  or  he  may  desig¬ 
nate  a  representative  to  appear  for  him. 
Alternatively,  a  person  may  respond  In 
writing.  If  a  person  dects  not  to  respond 
OTi  or  before  the  time  scheduled  for  the 
hearing,  the  Food  and  Drug  Adminis¬ 
tration  will,  without  further  notice,  de¬ 
cide  whether  to  recommend  criminal 
prosecution  to  a  United  States  attorney 
on  the  basis  of  the  evidence  available. 

(f)  When  a  respondent  chooses  to  ap¬ 
pear  solely  by  designated  representative, 
such  representative  shall  present  to  the 
hearing  officer  a  signed  statement  of  au¬ 
thorization.  When  a  representative  ap¬ 
pears  for  more  than  one  respondent,  he 
shall  submit  Independent  documentation 
of  his  authority  to  act  for  each.  If  a  rep¬ 
resentative  appears  without  written  au¬ 
thorization,  the  hearing  with  respect  to 
that  respondent  may  proceed  only  if  the 
hearing  officer  first  verifies  by  telephone, 
or  other  appropriate  means,  the  authen¬ 
ticity  of  the  representative. 

§  2.706  Conduct  of  informal  hearing 
before  report  of  criminal  violation. 

(a)  The  hearing  shall  be  conducted  by 
a  Food  and  Drug  Administration  em¬ 
ployee  who  has  been  designated  as  a 
hearing  officer.  Other  Food  and  Drug 
Administration  employees  may  be  pres¬ 
ent,  and  the  purpose  of  their  attendance 
will  be  stated  for  the  record. 

(b)  The  hearing  shall  be  conducted  in 
the  following  fashlonr 

(1)  The  hearing  shall  commence  at 
the  time  and  place  designated  in  the  No¬ 
tice  of  Hearing,  or  as  otherwise  agreed 
to  by  the  participants. 

(2)  The  hearing  shall  not  be  open  to 
the  public.  The  hearing  officer  win  per¬ 


mit  participation  of  other  persons  only 
if  they  appear  with  the  r^pondent  or  his 
designated  representative  and  at  the  re¬ 
quest  of  and  on  behalf  of  the  respondent, 
provided  they  identify  themselves  and 
their  relationship  to  the  respondent  smd 
state  on  the  record  that  they  are  appear¬ 
ing  for  the  respondent. 

(3)  The  hearing  shall  be  informal  and 
shall  be  conducted  in  a  manner  that  fa¬ 
cilitates  the  presentation  of  Information 
and  views  by  the  respondent.  Rules  of 
evidence  shall  not  apply.  At  the  outset, 
the  hearing  officer  shall  briefly  review 
the  basis  on  which  criminal  prosecution 
is  contemplated.  The  Food  and  Drug  Ad¬ 
ministration  is  under  no  obligation  to 
present  evidence  or  witnesses. 

(4)  A  respon(ient  may  present  any  in¬ 
formation  bearing  on  why  he  should  not 
be  prosecuted.  Such  information  may 
consist  of  statements  of  persons  appear¬ 
ing  on  his  behalf,  letters,  documents,  lab¬ 
oratory  analyses,  if  applicable,  or  any 
other  data  or  arguments  relevant  to  the 
allegations  set  forth  in  the  Charge  Sheet. 
Such  information,  including  statements 
by  the  respondent,  may  be  introduced  at 
at  any  subsequent  trial. 

(5)  If  the  respondent  holds  a  "guar¬ 
anty  or  undertaking”  (as  described  in 
section  303  of  the  act  (21  U.S.C.  333(c) ) ) 
that  is  applicable  to  any  article  on  which 
the  Notice  of  Hearing  is  based,  such  gxiar- 
anty  or  undertaking,  or  verified  copy 
thereof,  may  be  presented  by  the  re- 
sp>ondent.  Such  document  will  be  made 
a  part  of  the  record  of  the  hearing. 

(c)  The  respondent  shall  have  the 
right  to  have  the  hearing  transcribed  at 
his  expense,  in  which  case  a  copy  of  such 
transcription  shall  be  furnished  to  the 
Food  and  Drug  Administration.  Alterna¬ 
tively,  the  hearing  officer  may,  at  his  dis¬ 
cretion,  order  the  hearing  transcribed 
at  the  expense  of  the  Food  and  Drug 
Administration,  in  which  case  a  copy  of 
such  transcription  shall  be  provided  to 
each  respondent. 

(d)  If  the  hearing  is  not  transcribed, 
the  hearing  officer  shall  dictate  a  writ¬ 
ten  summary  of  the  hearing  at  its  con¬ 
clusion.  The  respondent  shall  be  offered 
the  opportunity  to  remain  during  the 
dictation  to  offer  additional  comments 
or  corrections.  A  copy  of  the  completed 
written  summary  shall  be  provided  to 
each  respondent  whether  or  not  he  re¬ 
mains  during  dictation.  Respondents 
may  submit  c(Hnments  on  the  summary 
in  accordance  with  paragraph  (g)  of 
this  section. 

(e)  If  a  respondent  obtains  new  infor¬ 
mation  that  was  not  reasonably  avail¬ 
able  to  him  at  the  time  of  the  hearing, 
a  timely  written  request  to  reopen  the 
hearing  may  be  submitted  to  the  office 
in  the  Food  and  Drug  Administration 
where  the  hearing  was  held.  Such  a  re¬ 
quest  shall  specify  the  nature  of  the  new 
Information  sought  to  be  presented,  the 
reason  why  it  was  not  previously  avail¬ 
able  to  the  respondent,  and  the  reason 
it  should  not  be  submitted  In  documen¬ 
tary  form.  If  the  Commissioner  con¬ 
cludes  that  presaitation  of  the  Informa¬ 


tion  may  have  a  bearing  on  the  decision 
to  prosecute,  he  shall  designate  an  em¬ 
ployee  of  the  Food  and  Drug  Adminis¬ 
tration  to  c(mduct  the  reopened  hearing. 
Any  reopened  hearing  shall  be  governed 
by  the  procedmes  set  forth  in  this  sub¬ 
part,  and  the  written  request  and  the 
summary  or  transcript  of  the  re<H}ened 
session  shall  Ibecome  part  of  the  record 
of  the  hearing. 

(f)  The  record  of  the  hearing  shall 
consist  of  the  following: 

(1)  The  Notice  of  Hearing. 

(2)  The  Charge  Sheet. 

(3) _The  Legal  Status  Sheet,  if  com¬ 
pleted  and  returned  by  the  respondent. 

(4)  All  documentary  information  sub¬ 
mitted  by  the  respondent. 

(5)  The  transcript  or  siunmary  of  the 
hearing  and  of  any  reopened  session  of 
such  hearing. 

(g)  A  respondent  may  supplement 
any  response  made  on  his  behalf  with 
additional  written  or  documentary  evi¬ 
dence  and/or  provide  written  comment 
on  the  summary  of  hearing  or  the  tran¬ 
script.  To  ensure  that  any  submission 
will  receive  consideration  before  the 
agency  decides  whether  or  not  to  rec¬ 
ommend  prosecution,  such  submission 
shall  be  furnished  to  the  office  in  the 
F(X)d  and  Drug  Administration  where 
the  hearing  was  held  no  later  than  10 
calendar  days  after  either  the  date  of  a 
written  response  to  a  Notice  of  Hearing 
or  the  date  the  respondent  receives  the 
transcript  or  the  summary  of  hearing. 
Any  materials  received  after  the  10-day 
supplemental  response  period  has  ex¬ 
pired  will  be  considered  and  added  to 
the  record  of  hearing  if  the  final  deci¬ 
sion  has  not  yet  been  made.  Any  such 
supplemental  material  shall  be  made  a 
part  of  the  record  of  the  hearing. 

(h)  When  ccmsideratlon  of  criminal 
prosecution  involving  the  same  viola¬ 
tions  is  closed  by  the  agency  with  re¬ 
spect  to  all  persons  named  in  the  No- 
tice(s)  of  Hearing  and  no  further  crimi¬ 
nal  action  is  contemplated  for  the  of¬ 
fenses  charged,  the  agency  will  so  notify 
each  person  in  writing. 

(i)  When  it  is  finally  determined  that 
a  person  named  in  a  Notice  of  Hearing 
will  not  be  included  in  the  agency  recom¬ 
mendation  for  prosecution,  the  agency 
will  notify  that  person,  if  and  when  it 
concludes  that  notification  will  not  prej¬ 
udice  the  prosecution  of  any  other  per¬ 
son. 

(j)  When  a  United  States  attorney  in¬ 
forms  the  agency  that  he  will  prosecute 
some  but  not  all  persons  who  had  been 
provided  an  opportunity  for  a  hearing 
and  were  subsequently  named  in  an 
agency  recommendation  for  prosecution, 
the  Food  and  Drug  Administration  will 
notify  those  persons  eliminated  frcun  fur¬ 
ther  consideration  after  being  advised 
by  the  United  States  attorney  that  such 
notification  will  not  prejudice  the  prose¬ 
cution  of  any  other  person.  When  a 
United  States  attorney  Informs  the 
agency  that  no  persons  rec(«unended  by 
the  agency  will  be  prosecuted,  the  agency 
will  so  n(>tlfy  each  persrni  in  writing. 
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§  2.707  Records  related  to  hearings  ron> 
ducted  before  report  of  criminal  vio¬ 
lation. 

(a)  Records  relating  to  a  section  305 
hearing  constitute  investigatory  records 
for  law  enforcement  purposes  and  may 
include  inter-  and  intra-agency  memo¬ 
randa. 

(1)  Notwithstanding  the  rule  estab¬ 
lished  in  §  4.21  of  this  chapter,  no  record 
relating  to  a  section  305  hearing  is  avail¬ 
able  for  public  disclosure  until  consid¬ 
eration  of  criminal  prosecution  has  been 
closed  in  accordance  with  paragraph  (b> 
of  this  section,  except  as  provided  in 
§  4.82  of  this  chapter.  Only  very  rarely 
and  only  under  circumstances  that  dem¬ 
onstrate  a  compelling  public  interest  will 
the  Commissioner  exercise  his  discretion 
to  disclose  records  (pursuant  to  §  4.82  of 
this  chapter)  relating  to  a  section  305 
hearing  before  the  consideration  ' 
criminal  prosecution  is  closed. 

(2)  After  consideration  of  criminal 
prosecution  is  closed  such  records  are 
available  for  public  disclosure  in  resix>nse 
to  a  request  under  the  Freedom  of  In¬ 
formation  Act.  except  to  the  extent  that 
the  exemptions  from  disclosure  in  Sub- 
part  D  of  Part  4  of  this  chapter  are  ap¬ 
plicable.  No  statements  of  E>ersons  ob¬ 
tained  through  promises  of  confidential¬ 
ity  shall  be  available  for  public  disclosure. 

(b)  Consideration  of  criminal  prosecu¬ 
tion  based  upon  a  particular  section  305 
hearing  shall  be  deemed  to  be  closed 
within  the  meaning  of  this  section  and 
§  2.706  when  a  final  decision  has  been 
made  not  to  recommend  criminal  prose¬ 
cution  to  a  United  States  attorney  based 
upon  charges  set  forth  in  the  Notice  of 
Hearing  and  considered  at  that  hearing, 
or  such  recommendation  has  been  finally 
refused  by  the  United  States  attorney,  or 
criminal  prosecution  has  been  instituted 
and  the  matter  and  all  related  appeals 
have  been  concluded,  or  the  statute  of 
limitations  has  run. 

(c>  Before  disclosure  of  any  record 
specifically  reflecting  consideration  of 
possible  criminal  prosecution  of  any  in¬ 
dividual,  all  names  and  other  informa¬ 
tion  that  would  identify  an  individual 
whose  prosecution  was  considered  but 
who  was  not  recommended  for  prosecu¬ 
tion  or.  if  recommended  for  prosecution 
was  not  prosecuted,  shall  be  deleted,  im- 
less  the  Commissioner  concludes  that 
there  is  a  compelling  public  interest  in 
the  disclosure  of  such  names. 

(d)  Names  and  other  information  that 
would  identify  a  Food  and  Drug  Admin¬ 
istration  employee  shall  be  deleted  from 
section  305  hearing  records  before  public 
disclosure  only  pursuant  to  §  4.32  of  this 
chapter. 


PART  4 — PUBLIC  INFORMATION 

Ss^.21  [Amended] 

3.  Section  4.21  Uniform  access  to 
records  is  amended  in  paragraph  (b)  by 
changing  the  reference  to  “§  1.6(c)(1)” 
to  read  "§  2.707(a)  (1).” 

§  4.64  [Amended] 

4.  Section  4.64  Investigatory  records 
compiled  for  law  enforcement  purposes 


is  amended  in  paragrai^  (c)  (2)  by 
changing  the  reference  to  “§  1.6(c)”  to 
read  “§  2.707.” 

§  4.100  [.\mended] 

5.  Section  4.100  Applicability:  cross- 
reference  to  other  regulations  is  amended 
in  paragraph  (c)(1)  by  changing  the 
reference  to  “§  1.6(c)”  to  read  “§  2.707.” 

Effective  date.  This  regulation  shall 
become  effective  March  7,  1977. 

(Secs.  305,  701(a).  52  Stat.  1045,  1055  (  21 
U.S.C.  355.  371  (a)). I 

Dated:  January  28, 1977. 

Sherwin  Gardner. 
Acting  Commissioner  of 

Food  and  Drugs. 

(PR  Doc.77-3339  Filed  2-3-77,8:45  am] 


(Docket  No.  77N-0008( 

'PART  8— COLOR  ADDITIVES 

Listing  of  FD&C  Yellow  No.  5  for  Cosmetic 

Use  Subject  to  Certification;  Stay  of 

Effectiveness 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  a  stay  of  the  effec¬ 
tiveness  of  the  order  listing  FDfcC  Yellow 
No.  5  for  use  in  externally  applied 
cosmetics. 

In  the  Federal  Register  of  January 
21.  1974  (39  FR  2358),  the  Commissioner 
of  Food  and  Drugs  issued  an  order  list¬ 
ing  FD&C  Yellow  No.  5  for  use  in 
externally  applied  cosmetics  other  than 
hair  straighteners,  permanent  wave 
preparations,  and  depilatories  by  adding 
new  §  8.7255  (21  CFR  8.7255) .  The  con¬ 
tinued  use  of  these  three  types  of  prod¬ 
ucts  has  been  permitted  under  the  pro¬ 
visional  listing  of  FD&C  Yellow  No.  5. 

Timely  objections  to  the  order  were 
received  from  a  manufacturer  of  colors, 
a  manufacturer  of  cosmetics,  and  a  trade 
association.  Two  of  the  letters  objected 
to  the  order’s  exclusion  of  the  use  of 
FD&C  Yellow  No.  5  in  ingested  cosmetics. 
Both  letters  claimed  that  such  use  should 
be  included  in  the  order  and  cited  find¬ 
ings  from  teratological  and  multirepro¬ 
duction  studies  as  supporting  evidence 
for  their  safe  use.  It  was  also  cited  that 
the  color  was  already  listed  for  use  in 
food  and  ingested  drugs.  Two  of  the 
letters  objected  to  the  exclusion  of  the 
use  of  the  color  in  hair  straighteners, 
permanent  wave  preparations,  and 
depilatories.  One  letter  objected  to  the 
omission  of  a  final  listing  of  lakes  made 
from  FD&C  Yellow  No.  5.  One  letter  ob¬ 
jected  to  the  omission  of  the  use  of  FD&C 
Yellow  No.  5  in  externally  applied  drugs. 
The  filing  of  these  objections  auto¬ 
matically  served  to  stay  the  effectiveness 
of  the  order  because  they  involved  its 
primary  aspects. 

A  proposal  was  published  in  the  Fed¬ 
eral  Register  of  September  23.  1976  (41 
FR  41860)  to  postpone  the  closing  dates 
for  the  provisional  listing  of  certain 
color  additives  beyond  December  31, 
1976.  One  of  the  requirements  that  the 
proposal  would  impose  is  the  submission 
of  new  data  from  chronic  studies  with 
certain  color  additives,  including  FD&C 


Yellow  No.  5.  The  Commissioner,  in 
evaluating  the  listing  of  FD&C  Yellow 
No.  5  for  external  cosmetic  use,  con¬ 
cludes  that  such  action  is  inappropriate 
pending  receipt  of  the  new  data  from 
chronic  studies  with  FD&C  Yellow  No. 
5. 

Accordingly,  the  Commissioner  is  an¬ 
nouncing  in  accordance  with  section  701 
(e)  (2)  of  the  Federai  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  371  (e)(2)), 
that  the  effectiveness  has  been  stayed 
for  the  order  listing  FD&C  Yellow  No.  5 
for  use  in  externally  applied  cosmetics. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sec.  701(e). 
706  cb).  (c).  and  (d),  70  Stat.  919,  74 
Stat.  399-403  (21  U.S.C.  371(e).  376  (b). 
(c).  and  (d)))  and  under  authority 
delegated  to  the  Commissioner  (21  CFR 
5.1)  (recodification  published  in  the 
Federal  Register  of  June  15.  1976  (41 
FR  24262) ) .  notice  is  given  that  the  ef¬ 
fective  date  of  March  22.  1974  for  the 
order  amending  Part  8  by  adding  new 
Subpart  G  consisting  of  $  8.7255  is 
stayed  by  the  filing  of  timely  and  valid 
objections. 

Until  further  notice.  FD&C  Yellow  No. 
5  will  continue  to  be  provisionally  listed 
for  use  in  cosmetics,  generally,  and  in 
externally  applied  drugs. 

Dated:  January  28. 1977. 

Sherwin  Gardner, 
Acting  Commissioner  of 
Food  and  Drugs. 

(FR  Doc.77-3337  Piled  2-3-77:8:46  am] 


CHAPTER  II— DRUG  ENFORCEMENT  AD¬ 
MINISTRATION,  DEPARTMENT  OF  JUS¬ 
TICE 

PART  1308— SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

Exempt  Chemical  Preparations 

The  Administrator  of  the  Drug  En¬ 
forcement  Administration  has  received 
applications  pursuant  to  5  1308.23  of  Title 
21  of  the  Code  of  Federal  Regulations 
requesting  that  several  chemical  prep¬ 
arations  containing  controlled  sub¬ 
stances  be  granted  the  exemptions  pro¬ 
vided  for  in  5  1308.24  of  Title  21  of  the 
Code  of  Federal  Regulations. 

The  Administrator  hereby  finds  that 
each  of  the  following  chemical  prepara¬ 
tions  and  mixtures  is  intended  for  labo¬ 
ratory,  industrial,  education,  or  special 
research  purposes,  is  not  intended  for 
general  administration  to  a  human  being 
or  other  animal,  and  either  (a) 
contains  no  narcotic  controlled  sub¬ 
stances  and  is  packaged  in  such  a  form 
or  concentration  that  the  package  quan¬ 
tity  does  not  present  any  significant  po¬ 
tential  for  abuse,  (b)  contains  either  a 
narcotic  or  non-narcotic  controlled  sub¬ 
stance  and  (me  or  more  adulterating  or 
denaturing  agents  in  such  a  manner, 
combination,  quantity,  proportion  or  (5on- 
centration,  that  the  preparation  or  mix¬ 
ture  does  not  present  any  potential  for 
abuse,  or  (c)  the  formulation  of  sucdi 
preparation  or  mixture  incorporates 
methods  of  denaturing  or  other  means 
so  that  the  controlled  substance  cannot 
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in  practice  be  removed,  and  therefore 
the  preparation  or  mixture  does  not  pre¬ 
sent  any  significant  potential  for  abuse. 
The  Administrator  further  finds  that  ex¬ 
emption  of  the  following  chemical  prep¬ 
arations  and  mixtures  is  consistent  with 
the  public  health  and  safety  as  well  as 
the  needs  of  researchers,  chemical  ana¬ 
lysts,  and  suppliers  of  these  products. 

Therefore,  pursuant  to  section  202(d) 
of  the  Comprehensive  Drug  Abuse  Pre¬ 
vention  and  Control  Act  of  1970  (21 
U.S.C.  812(d) ) ,  and  under  the  authority 
vested  in  the  Attorney  General  by  sec¬ 
tions  301  and  501(b)  of  the  Act  (21 
U.S.C,  821  and  871(b))  and  delegated  to 


Effective  date.  This  order  is  effective 
February  4,  1977.  Any  person  interested 
may  file  written  comments  on  or  objec¬ 
tions  to  the  order  on  or  before  March  25, 
1977,  If  any  such  comments  or  objec¬ 
tions  raise  significant  issues  regarding 
any  finding  of  fact  or  conclusion  of  law 
upon  which  the  order  is  based,  the  Ad¬ 
ministrator  shall  immediately  suspend 
the  effectiveness  of  the  order  until  he 
may  reconsider  the  application  in  light 


the  Administrator  of  the  Drug  Enforce¬ 
ment  Administration  by,  and  in  accord¬ 
ance  with.  Regulations  of  the  Depart¬ 
ment  of  Justice  (Title  28  of  the  Code  of 
Federal  Regulations,  Part  0),  the  Ad¬ 
ministrator  of  the  Drug  Enforcement 
Administration  hereby  orders  that  Part 
1308  of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

a.  By  amending  §  1308.24(i)  by  adding 
the  following  chemical  preparations: 

§  1308.24  Exempt  chemical  prepara- 
lions. 

***** 

(i)  *  *  • 


of  the  comments  and  objections  filed. 
Thereafter,  the  Administrator  shall  re¬ 
instate,  revoke  or  amend  his  original  or¬ 
der  as  he  determines  appropriate. 

Dated:  January  26, 1977. 

Peter  B.  Bensinger, 

Administrator, 

Drug  Enforcement  Administration. 

[FR  Doc .77-3387  Filed  2-3-77; 8: 45  am] 


Title  26— Internal  Revenue 

CHAPTER  I— INTERNAL  REVENUE  SERV¬ 
ICE,  DEPARTMENT  OF  THE  TREASURY 
SUBCHAPTER  A— INCOME  TAX 

IT.D.  7450] 

PART  7— TEMPORARY  INCOME  TAX  REG¬ 
ULATIONS  UNDER  THE  TAX  REFORM 
ACT  OF  1976 

Various  Elections 
Correction 

In  FR  Doc.  77-703,  appearing  at  page 
1469  in  the  issue  for  Friday,  January  7, 
1977,  in  §  7.0(d),  the  sixth  line  which 
appears  at  the  bottom  of  the  second  col¬ 
umn  on  page  1470  should  read  “graphs 
(c)(1)  (i),  (c)(4)  and  (c)(5) . 


Title  29 — Labor 

CHAPTER  IV— OFFICE  OF  LABOR-MAN¬ 
AGEMENT  STANDARDS  ENFORCEMENT, 

DEPARTMENT  OF  LABOR 

SUBCHAPTER  A— LABOR-MANAGEMENT 
REPORTS 

PART  402— LABOR  ORGANIZATION 
INFORMATION  REPORTS 

Subsequent  Reports 

On  November  19, 1976,  notice  of  a  pro¬ 
posed  amendment  to  29  CFR  402.4  was 
published  in  the  Federal  Register  (41 
FR  51040).  29  CFR  402.4  concerns  the 
filing  of  Form  LiM-lA,  “Report  of  Cur¬ 
rent  Status:  Labor  Organization  Infor¬ 
mation  Supplement,”  by  labor  organiza¬ 
tions  to  update  the  information  previ¬ 
ously  filed  by  the  labor  organizations  on 
Form  LM-1,  “Labor  Organization  Infor¬ 
mation  Report,”  or  on  a  previously  filed 
Form  LM-IA  and  to  update  the  constitu¬ 
tion  and  bylaws  or  other  documents  filed 
with  those  reports.  Form  LM-IA  and 
the  documents  prescribed  by  the  instruc¬ 
tions  to  the  forms  are  currently  required 
to  be  filed  for  each  annual  reporting 
period  in  which  there  have  been  changes 
in  the  labor  organization’s  constitution 
and  bylaws  or  in  the  practices  or  proce¬ 
dures  for  which  separate  statements 
were  filed  by  the  labor  organization  in 
response  to  question  18  on  Form  LM-1  or 
question  10  on  Form  LM-IA. 

If  a  subordinate  labor  organization 
adopts  or  has  adopted  as  its  constitu¬ 
tion  and  bylaws  a  uniform  constitution 
and  bylaws  prescribed- by  its  parent  na¬ 
tional  or  international  labor  organiza¬ 
tion,  it  is  not  required  to  file  such  a  uni¬ 
form  constitution  and  bylaws  with  its 
initial  information  report  on  Form  lM-1 
or  with  any  subsequent  filing  of  Form 
LM-IA  if  the  parent  national  or  inter¬ 
national  labor  organization  files  as  many 
copies  of  the  constitution  and  bylaws 
with  the  Director  of  the  Office  of  Labor- 
Management  Standards  Enforcement 
(LMSE)  as  the  Director  may  request. 
Since  the  primary  purpose  of  FV>rm  LM- 
IA  is  to  insure  that  up-to-date  copies  of 
a  labor  organization’s  constitution  and 
bylaws  and  other  governing  rules  are 
filed  with  LMSE,  it  has  been  determined 
that  it  is  unnecessarily  burdenswne  to 
require  the  filing  of  Form  LM-IA  by 
subordinate  labor  organizations  for  a  re¬ 
porting  period  in  which  the  only  changes 
in  their  governing  rules  were  changes  in 


Manufacturer  or  supplier  Product  name  and  supplier’s  catalog  No. 


Form  of  product 


Date  of 
application 


Tempil®  Division,  Big 
Three  Industries.  Inc. 
Materials  &  Technology 
Systems,  Inc. 

Do . 

Do . 

J.  T.  Baker  Chemical  Co., 
Diagnostics  Division. 

Do . 

Do . . . 

Do . 

Do . 

Bio-Reagents  &  Diagnos¬ 
tics,  Inc. 

Do . 

Do . . 

Becton,  Dickinson  4i  Co. 
Schwarz/Mann  Division. 
Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . . 

Do . 

Do . . 

Flow  Laboratories . 

Microbiological  Associates, 
division  of  Whittaker 
Corp. 

Do . 

Do . 

Amersham/Searle . . 

Do . 

Do . 

Do . 

Union  Carbide  Corp. 
(clinical  diagnostics'^. 

Do . 

Do . 

Do . 

Do . 

Do . 

Micromedic  Systems . 

Do . 

Do . 

Do . 

Do . 

Do . 


TEMPILAR®  STRIPED  MYLAR . Plastic  sheet:  e  by  12  in.  Sept.  22,1976 

•SO  sheets  per  envelope. 

Methadone  standard . Screwcap  vial:  10  ml . Sept.  17,1976 


Barbiturate  standard . . 

Benzoyl  ecgonine  (cocaine)  standard . 

TOXI-PAKR  Immuno  morphine- 

sensitized  red  blood  cells,  product  No. 
10701. 

TOXI-PAK*  Immuno  HIt-m  morphine 
standard,  product  No.  10703. 

TOXI-PART''  Immuno  HITm  morphine 
kit,  product  No.  10700. 

TOXI-PAKT't  Immuno  HITm  methadone 
standard  product  No.  10708. 

TOXI-PAKT"  Immuno  HITm  methadone 
kit,  product  No.  107(V5. 

Ortho  toxicology  control  serum,  product  No. 
9070. 

Ortho  toxicology  control  urine  proficiency, 
product  No.  907.5. 

Ortho  anticonvulsant  control  serum,  prod¬ 
uct  No.  908.5. 

Human  thyroid  stimulating  hormone  radio¬ 
immunoassay  kit  ('J»I),  catalog  No.  224219. 

Thyroid  stimulating  hormone  (>”1),  catalog 
No.  224816. 

Thyroid  stimulating  hormone  antiserum, 
catalog  No.  224413. 

Precipitating  antiserum,  catalog  No.  224511 .. 

Barbital  buffer,  catalog  No.  224el8 . 

Human  thyroid  stimulating  hormone: 

Standard  A,  catalog  No.  225812 . 

Standard  B,  catalog  No.  225928 . 

Standard  C,  catalog  No.  225011 . 

Standard  D,  catalog  No.  225118 . 

Standard  E,  catalog  No.  225215 . 

Human  "O”  DGV  (dextrose  gelatin  veronal 
buffer). 

Veronal  buffer  (SXconcentrated  for  LBCF 
text),  product  No.  17-744. 


_ do . .  Do. 

_ do .  Do. 

Bottle:  20  ml . Sept.  20,1976 


Bottle:  8  ml . 

Kit:  200  determinations... 

Bottle:  8  ml . 

Kit:  200  determinations... 

Bottle:  10  ml . 

Bottle:  25  ml . 

Bottle:  10  ml . . 

Kit:  100  determinations... 

Glass  vial:  10  cc . 

. do . 


Do. 

Do. 

Do. 

Do. 

Sept.  1.5,1976 
Do. 

Do. 

Oct.  8, 1976 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Oct.  14,1976 


Glass  bottle:  500  ml,  100  Oct.  18, 1976 
ml.  ' 


.do.. 

.do. 


_ do . 

_ do . 

_ do . 

_ do . 

_ do . 

Glass  vial:  100  ml. 


Do. 


Do. 


Veronal  buffer  (5Xconcentrated),  product  Glass  bottle:  1(X)  ml . 

No.  12-624. 

Dextrose-gelatin-veronal  (DGV)  solution.  Glass  bottle:  5(X)  ml,  100 
product  No.  10-539.  ml. 

T-4  TIA(PEG)  kit  catalog  code  IM.92 . Kit:  50  determinations _ Nov.  10,1976 

T-4  RIA(PEO)  kit  catalog  code  IM.921 . Kit:  100 determinations...  "Do. 

Thyroxine  ('**!) . Vial:  100  mg  Do. 

Antiserum . Vial:  100  mg .  Do. 

Centria test -T4  kit . Kit:  36  determinations _ Nov.  15,1976 


Thyroxine  antiserum . Amber  vial:  10  ml . 

Thyroxine  radiolabel . Amber  vial:  5  ml . 

T«  eluant . Amber  vial:  100  ml . 

Nonspecific  binding .  Amber  vial:  5  ml . 

Separation  columns .  Securitainers:  10  plastic 

columns,  in  diameter 
and  4  in  long  each. 

T4  RIA  '«I  tracer  solution . Vial:  30  ml . 

T4  RIA  buffer  solution .  High  density  polyeth¬ 

ylene  bottle:  8  oz. 

T»  RIA  buffer  solution . do . 

Ts  RIA  '»!  tracer  solution . ViM;  30  ml . 

Tj  uptake  buffer  solution . High  density  polyeth¬ 

ylene  bottle:  8  oz. 

Ti  uptake  '“I  tracer  solution . Vial  30  ml . 


Do. 

Do. 

Do. 

Do. 

Do. 


Dcf.  14.1‘t76 
Do. 


Do. 

Do. 

Do. 
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a  uniform  constitution  and  bylaws  which 
are  filed  with  LMSE  by  the  parent  body. 

Therefore,  the  amendment  would  pro¬ 
vide  that  a  subordinate  labor  organiza¬ 
tion  is  not  required  to  file  Form  LM-IA 
because  of  changes  in  a  uniform  consti¬ 
tution  and  bylaws  prescribed  by  its  par¬ 
ent  body  if  the  following  conditions  are 
met: 

(1)  The  parent  body  files  as  many 
copies  of  the  constitution  and  bylaws 
with  the  Director  of  the  Ofiftce  of  Labor- 
Management  Standards  Enforcement  as 
the  Director  may  request; 

(2)  There  have  been  no  changes  in 
any  practices  described  by  the  subordi¬ 
nate  labor  organization  in  the  latest 
statements  it  submitted  in  response  to 
question  18  on  Form  LM-1  or  question 
10  on  Form  LM-IA;  and 

(3)  There  have  been  no  changes  in 
any  additional  constitution,  bylaws  or 
other  governing  rules  of  the  subordinate 
labor  organization. 

If  the  above  conditions  are  met  and  the 
subordinate  labor  organization  does  not 
wish  to  file  a  Form  LM-IA,  the  subordi¬ 
nate  labor  organization  .should  check 
item  18  on  Form  LM-3  or  item  20  on 
Form  LM-2  “yes”  with  an  asterisk  and 
give  an  explanation  for  not  filing  Form 
LM-IA  in  the  additional  information 
space  on  the  form. 

Every  current  labor  organization  was 
required  to  file  Form  LM-IA  with  its 
first  annual  financial  report  filed  after 
December  31.  1975.  Tliis  exception  for 
subordinate  labor  organizations  from 
filing  Form  LM-IA  under  certain  cir- 
cunxstances  does  not  relieve  any  labor 
organization  which  has  failed  to  file  a 
Form  LM-IA  with  its  first  annual  finan¬ 
cial  report  filed  after  December  31.  1975. 
fi'om  the  requirement  of  filing  a  Form 
LM-IA  for  that  period. 

Interested  persons  were  invited  to  sub¬ 
mit  written  data,  views,  or  proposals  re¬ 
garding  the  proposed  amendment  on  or 
before  December  17,  1976.  No  comments 
were  received. 

Therefore,  under  the  authority  of  sec¬ 
tion  208  of  the  LMRDA  (29  U.S.C.  438> , 
and  Secretary’s  Order  No.  11-72  (May  12. 
1972) ,  notice  is  hereby  given  that  29  CFR 
Part  402  is  amended  as  follows: 

The  present  paragraph  of  §  402.4  is 
redesignated  paragraph  (a)  and  a  new 
paragraph  (b)  is  added  to  read  as  fol¬ 
lows: 

§  402.4  Subsequent  reports. 

•  •  •  •  • 

(b>  A  labor  organization  which  has 
adopted  or  had  adopted  as  its  constitu¬ 
tion  and  bylaws  a  uniform  constitution 
and  bylaws  prescribed  by  its  parent  na¬ 
tional  or  international  labor  organiza¬ 
tion  in  accordance  with  §  402.3(b)  is  not 
required  to  file  Form  LM-IA  when 
changes  are  made  in  that  constitution 
and  bylaws  if  the  following  conditions 
are  met: 

(1)  The  parent  national  or  interna¬ 
tional  labor  organization  files  as  many 
copies  of  the  amended  uniform  constitu¬ 
tion  and  bylaws  with  the  Director  of  the 
Office  of  Labor-Management  Standards 


Enforcement  as  the  director  may  re¬ 
quest: 

(2)  There  have  been  no  changes  in 
practices  described  by  the  subordinate 
labor  organization  in  the  latest  state¬ 
ments  submitted  in  response  to  question 
18  on  Form  LM-1  or  question  10  on  Form 
LM-IA:  and 

(3)  There  have  been  no  changes  in  any 
additional  constitution,  bylaws,  (jr  other 
governing  rules  adopted  by  the  subordi¬ 
nate  labor  organization. 

If  the  above  conditions  are  met,  the 
labor  organization  should  check  item  18 
on  Form  LM-3  or  item  20  on  Form  LM-2 
“yes”  with  an  asterisk  and  add  a  state¬ 
ment  similar  to  the  following  in  the  ad¬ 
ditional  information  space  on  the  form: 

“This  labor  organization  Is  not  filing  Form 
LM-IA  because  the  only  changes  In  our  gov¬ 
erning  rules  were  In  a  uniform  constitution 
prescribed  by  our  parent  body  which  Is  filing 
the  required  number  of  copies,  and  there 
have  been  no  changes  in  practices  described 
In  the  latest  statements  submitted  with 
Form  LM-1  or  Form  LM-IA.” 

Effective  date:  It  has  been  determined 
that  the  required  filing  of  Form  LM-IA 
by  a  subordinate  labor  organization  when 
there  are  changes  in  a  uniform  consti¬ 
tution  and  bylaws  prescribed  by  a  parent 
labor  organization  is  unnecessarily  bur¬ 
densome  and  serves  no  useful  purpose 
when  the  parent  labor  organization  files 
copies  of  the  revised  constitution  and 
bylaws  with  LMSE  and  certain  other 
conditions  are  met.  Therefore,  to  avoid 
requiring  subordinate  labor  organiza¬ 
tions  to  file  Form  LM-IA  under  con- 
dition.s  when  the  filing  is  now  found  to 
be  unnecessary,  and  to  thus  reduce  the 
reporting  burden  on  such  labor  organiza¬ 
tions,  good  cause  is  found  to  waive  the 
30-day  delayed  effective  date  otherwise 
required.  Accordingly,  this  amendment 
shall  be  effective  on  February  4.  1977. 

Signed  at  Washington.  D.C.,  this  31st 
day  of  January  1977. 

Bernard  E.  DeLury, 
Assistant  Secretary  of  Labor 
for  Labor-Management  Rela¬ 
tions. 
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Title  38 — Pensions,  Bonuses,  and 
Veterans’  Relief 

CHAPTER  I— VETERANS 
ADMINISTRATION 

PART  6— UNITED  STATES 
GOVERNMENT  LIFE  INSURANCE 

part  8— national  service  life 

INSURANCE 

Payment  to  Decedent’s  Estate 

On  page  54004  of  the  Federal  Register 
of  December  10.  1976,  there  was  pub¬ 
lished  a  notice  of  proposed  regulatory 
development  to  amend  Parts  6  and  8  of 
Title  38,  Code  of  Federal  Regulations,  re¬ 
lating  to  payment  of  Government  Life 
Insurance  benefits  including  dividends 
and  premium  refunds  directly  to  the  per¬ 
son  or  persons  entitled  to  the  decedent's 
personal  property  under  the  laws  of  the 


State  of  his  or  her  domicile,  where  no 
legal  representative  has  been  or  will  be 
appoint^. 

Interested  persons  were  given  30  days 
in  which  to  submit  comments,  sugges¬ 
tions,  or  objections  regarding  the  pro¬ 
posed  regulations. 

No  written  comments  have  been  re¬ 
ceived  and  the  proposed  regulations  are 
hereby  adopted  without  change  and  are 
set  forth  below. 

Effective  date:  These  VA  Regulations 
are  effective  January  31, 1977. 

Approved:  January  31. 1977. 

R.  L.  Roudebush, 
Administrator. 

1.  Section  6.128  is  revised  to  read  as 
follows: 

§  6.128  Payment  to  decedent’s  estate. 

If  no  legal  representative  has  been  or 
will  be  appointed.  United  States  Gov¬ 
ernment  Life  Insurance  benefits,  includ¬ 
ing  dividends  and  premium  refunds 
which  are  payable  to  the  estate  of  a  de¬ 
ceased  insured  or  beneficiary,  may  be 
paid  direct  to  the  person  or  persons  (dis¬ 
tributee  or  distributees*  entitled  to  the 
decedent’s  personal  property  under  the 
laws  of  the  State  of  his  or  her  domicile,  if 
the  amount  payable  does  not  exceed 
$5,000:  Provided,  however.  That  if  under 
the  law  of  decedent’s  domicile  the  claim¬ 
ant  is  unconditionally  and  directly  en¬ 
titled  to  an  amount  from  decedent’s 
estate  independently  of  entitlement  as  a 
distributee,  at  least  equal  to  the  amount 
payable  by  the  Veterans  Administration, 
payment,  notwithstanding  it  exceeds 
$5,000,  may  be  made  directly  to  the 
claimant. 

2.  Section  8.54  is  revised  to  read  as 
follows: 

§  8.54  Payment  to  decedent's  estate. 

If  no  legal  representative  has  been  or 
will  be  appointed.  National  Service  Life 
Insurance  benefits,  including  dividends 
and  premium  refimds  which  are  payable 
to  the  estate  of  a  deceased  insured  or 
beneficiary,  may  be  paid  direct  to  the 
person  or  persons  (distributee  or  dis¬ 
tributes)  entitled  to  the  decedent’s  per¬ 
sonal  property  under  the  laws  of  the 
State  of  his  or  her  domicile  if  the  amount 
payable  does  not  exceed  $5,000:  Pro¬ 
vided,  however.  That  if  under  the  law 
of  decedent’s  domicile  the  claimant  is 
unconditionally  and  directly  entitled  to 
an  amount  from  decedent’s  estate  inde¬ 
pendently  of  entitlement  as  a  distributee, 
at  least  equal  to  the  amount  payable  by 
the  Veterans  Administration,  payment, 
notwithstanding  it  exceeds  $5,000,  may 
be  made  directly  to  claimant. 

3.  In  §  8.59,  paragraphs  (a)  and  (d* 
are  revised  to  read  as  follows: 

§  8.59  .\s«ignments. 

(a*  The  proceeds  of  a  National  Serv¬ 
ice  Life  Insurance  policy  shall  not  be 
assignable  except  that  the  person  des¬ 
ignated  as  beneficiary  may  assign  all  or 
any  part  of  his  or  her  interest  in  the  in¬ 
surance  to  the  insured’s  widow,  widower, 
child,  father,  mother,  grandfather. 
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grandmother,  brother,  or  sister;  Pro- 
tnded,  the  designated  contingent  bene¬ 
ficiary,  if  any,  joins  the  beneficiary  in  the 
assignment  and  such  assignment  is  de¬ 
livered  to  the  Veterans  Administration 
before  any  payments  of  the  insurance 
have  been  made  to  the  beneficiary. 

***** 

(d)  The  proceeds  of  a  National  Service 
Life  Insiurance  policy  shall  not  be  as¬ 
signable,  except  that  any  beneficiary  to 
whom  such  insurance,  maturing  on  or 
after  July  27,  1962,  is  payable  may  as¬ 
sign  all  or  any  part  of  his  or  her  inter¬ 
est  in  the  insurance  to  the  insured’s 
widow,  widower,  child,  father,  mother, 
grandfather,  grandmother,  brother  or 
sister,  when  the  designated  contingent 
beneficiary,  if  any,  joins  the  beneficiary 
in  the  assignment.  Such  joinder  shall  not 
be  required  in  any  case  in  which  the  in¬ 
surance  proceeds  are  payable  to  the  as¬ 
signor  imder  option  1.  No  such  assign¬ 
ment  of  a  National  Service  Life  Insur¬ 
ance  policy  shall  be  binding  upon  the 
United  States  unless  in  writing  and  until 
filed  in  the  Veterans  Administration.  The 
United  States  assumes  no  responsibility 
for  the  validity  of  any  assignment.  In¬ 
surance  granted  imder  the  provisions  of 
section  722(b)  of  title  38,  United  States 
Code,  cannot  be  assigned. 

***** 

|FB  Doc.77-3606  Filed  2-3-77:8:45  am] 

Title  40 — Protection  of  Environment 

CHAPTER  I— ENVIRONMENTAL 

PROTECTION  AGENCY 

SUBCHAPTER  A— GENERAL 

|PRL  674-3) 

PART  3— EMPLOYEE  RESPONSIBILITIES 
AND  CONDUCT 

Interim  Final  Regulation 

AGENCY :  Environmental  Protection 
Agency. 

ACTION:  Interim  Pinal  Rule  with  op¬ 
portunity  to  comment. 

SUMMARY:  This  rule  prescribes  the 
pwocedures  to  be  followed  by  EPA  em¬ 
ployees  in  filing  public  financial  dis¬ 
closure  statements  under  the  Toxic  Sub¬ 
stances  Control  Act  (TOSCA)  and  the 
Resource  Conservation  and  Recovery  Act 
of  1976  (RCRA).  Section  26  of  TOSCA 
<  15  U.S.C.  2625)  requires  that  each  officer 
or  employee  of  EPA  who  “performs  any 
function  or  duty  under  this  Act,”  and 
“has  any  known  financial  interest  (i)  in 
any  person  subject  to  this  Act  or  any 
rule  or  order  in  effect  under  this  Act,  or 
(ii)  in  any  person  who  applies  for  or  re¬ 
ceives  any  grant  or  contract  under  this 
Act”  file  a  written  statement  of  such  in¬ 
terests.  Section  1007  of  RCRA  (42  U.S.C. 
6906)  requires  that  each  officer  or  em¬ 
ployee  of  EPA  who  “performs  any  func¬ 
tion  or  duty  under  this  Act”  and  “has 
any  known  financial  interest  in  any  per¬ 
son  who  applies  for  or  receives  financial 
assistance  under  this  Act”  file  a  writ¬ 
ten  statement  of  such  interests.  Under 
this  rule  each  EPA  employee  who  is  not 
specifically  exempted  must  file  a  state¬ 
ment  of  known  financial  interests  on 


February  1  of  each  year  beginning  in 
1977  under  RCRA  and  in  1978  under 
TOSCA,  These  statements  will'be  avail¬ 
able  to  the  public  for  examination  and 
copsrlng  in  the  EPA  Office  of  Public  Af¬ 
fairs.  Due  to  the  internal  nature  of  this 
rule  and  the  short  period  of  time  avail¬ 
able  before  the  February  1,  1977,  filing 
under  RCRA,  this  is  published  as  an  In¬ 
terim  final  rule  and  is  effective  immedi¬ 
ately,  However,  EPA  invites  cwnments 
concerning  this  rule.  Comments  must 
be  received  on  or  before  April  1,  1977. 

EFFECTIVE  DATE;  February  4,  1977. 

ADDRESS:  Comments  to: 

OflBce  of  General  Counsel,  Grants, 
Contracts  and  General  Administration 
Division  (A-134),  U.S.  Environmental 
Protection  Agency,  Washington,  D.C. 
20460. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT 

James  Nelson,  Office  of  General  Coun¬ 
sel,  Grants,  Contracts  and  General 
Administration  Division  (A-134),  U.S. 
Environmental  Protection  Agency, 
Washington,  D.C.  20460.  Telephone: 
(202)  426-9448. 

SUPPLEMENTARY  INFORMATION: 
These  new  provisions  for  public  finan¬ 
cial  disclosure  have  been  added  to  EPA’s 
rules  on  employee  conduct  and  respon¬ 
sibilities.  Since  these  new  provisions  are 
designed  to  highlight  potential  conflicts 
of  interest,  they  have  been  integrated 
into  the  already  existing  mechanisms 
for  monitoring  and  review  of  conflicts 
of  interest  in  Subparts  B,  C,  and  F. 

TOSCA  allows  the  Administrator  to 
exempt  positicms  that  are  nonregulatory 
or  nonpolicymaking  in  nature  from  the 
requirement  to  file  the  statement  of 
known  financial  interests.  TOSCA  is  very 
new,  and  EIPA  is  currently  designing  the 
procedures,  structures,  and  rules  that 
will  be  necessary  to  administer  the  Act. 
The  first  financial  disclosure  filing  under 
"TOSCA  is  not  due  until  Februarj'  1.  1978. 
Since  the  administration  of  TOSCA  is 
not  yet  fully  functioning,  it  is  too  early 
to  attempt  to  define  those  positions  that 
will  not  perform  any  functions  or  duties 
under  the  Act  and  that  will  not  be  of 
a  regulatory  or  policymaking  nature 
under  the  Act.  Therefore,  while  the  pro¬ 
cedures  for  filings  under  TOSCA  are 
published  with  this  rule.  Appendix  E, 
which  will  specify  those  positions  ex¬ 
empted  from  the  requirement  to  file, 
will  not  be  published  in  full  until  late 
this  year^when  the  positions  and  their 
duties  are  more  clearly  defined. 

RCRA  allows  the  Administrator  to 
exempt  positions  that  are  nonpolicy¬ 
making  in  nature  from  the  requirement 
to  file  the  statement  of  known  financial 
interests.  The  first  filing  under  RCRA  is 
due  February  1,  1977.  Appendix  F,  pub¬ 
lished  with  this  rule,  lists  those  positions 
that  are  exempted  frwn  the  requirement 
to  file  because  they  have  no  functions  or 
duties  under  the  Act  or,  in  the  case  of 
those  that  do  have  functions  or  duties 
under  the  Act.  because  they  are  nonpol¬ 
icymaking  in  nature.  RCRA  is  a  new  law 


that  substantially  amoided  a  law  al¬ 
ready  in  existence  and  administered  by 
EPA.  EPA  is  still  in  the  process  of  refin¬ 
ing  its  administration  of  the  new  law. 
For  this  reason  it  has  been  difficult  to 
define  those  positions  that  have  no  func¬ 
tions  or  duties  imder  the  Act  and,  of  the 
others,  those  that  are  nonpolicymaking 
in  nature.  Appendix  F  represents  the 
best  effort  to  define  positions  exempt 
from  the  requirement  to  file.  It  repre¬ 
sents  a  review  of  all  the  organizational 
units  within  EPA,  first  to  list  all  those 
that  have  no  functKms  or  duties  under 
the  Act,  and  secrnid  to  list  those  posi¬ 
tions  in  the  remaining  offices  that  are 
nonpolicymaking  in  nature.  Often  this 
has  been  done  by  exempting  all  positions 
except  those  that  have  been  found  to 
have  functions  or  duties  under  RCRA 
and  to  be  pcdicsmiaking  in  nature.  This 
is  necessarv  to  avoid  listing  each  posi¬ 
tion  in  each  office  that  is  exempt  because 
such  a  list  would  greatly  exce^  a  list  of 
those  who  are  not  exempt. 

In  making  the  evaluation  concerning 
which  positions  are  nonpolicymaking  in 
nature,  the  following  definition  of.  pol¬ 
icymaking  was  used:  A  policsmiaking  po¬ 
sition  is  one  in  which  the  person  occupy¬ 
ing  the  position  has  been  delegated, 
either  formally  or  de  facto,  the  discre¬ 
tion  to  make  a  choice  among  two  or 
more  policies  in  a  manner  in  which  the 
alternatives  rejected  by  that  person  are 
not  effectively  con.sidered  and  reviewed 
at  a  higher  level.  For  purposes  of  this 
definition  a  “policy”  is  a  principle,  plan, 
rule,  or  proc^ure  that  governs  the  ad¬ 
ministration  of  RCRA.  Thus,  a  person 
who  decides  what  criteria  will  be  used 
in  deciding  whether  to  award  a  contract 
is  a  policvmaker,  but  a  person  who  takes 
those  criteria  and  applies  them  to  a  spe¬ 
cific  applicant  for  a  contract  to  evaluate 
whether  or  not  they  are  met  in  the  spe¬ 
cific  case  is  not  a  policymaker. 

At  this  time  the  number  of  policy¬ 
makers  under  RCRA  is  limited  because 
the  major  policies  are  still  being  estab¬ 
lished.  However,  in  the  future  the  num¬ 
ber  of  true  policymakers  may  be  in¬ 
creased  as  more  people  are  given  discre¬ 
tion  to  make  choices  among  two  or  more 
policies. 

The  review  mechanisms  in  this  rule 
for  both  RCRA  and  TOSCA  require  an 
examination  of  all  positions  at  EIPA  each 
year  to  decide  whether  they  should  or 
should  not  be- exempt.  This  mechanism 
will  assure  that,  as  duties  and  functions 
change,  changes  will  be  made  in  the  ex¬ 
emption  categories. 

As  of  the  date  of  this  publication  all 
the  positions  listed  in  Appendix  F  as  ex¬ 
empt  from  the  requirement  to  file  either 
have  no  functions  or  duties  under  RCRA 
or,  in  the  case  of  those  that  do  have 
functions  or  duties,  are  nonpolicsmiaking 
in  nature.  The  format  in  Appendix  P  is 
intended  to  make  it  easier  for  employees 
to  discover  whether  or  not  they  are 
exempt.  'This  is  done  by  listing  all  ex¬ 
emptions.  of  whatever  nature,  by  orga¬ 
nizational  units. 

Accordingly,  40  CPR  Chapter  I,  Part  3, 
'  is  amended  as  follows: 
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1.  The  Table  of  Sections,  Subpart  C.  is 
amended  by  inserting  the  following : 

Subpart  C— Financial  Interests  and  Investments 

•  •  •  •  • 

Sec. 

3.305  Statements  of  known  financial  In¬ 

terests  under  the  Toxic  Substances 
Control  Act 

3.306  Statements  of  known  financial  In¬ 

terests  under  the  Resource  Conser¬ 
vation  and  Recovery  Act  of  1976 
•  •  •  •  • 

Appendix  D — Procedures  for  filing  state¬ 
ments  of  known  financial  Interests. 
Appendix  E — Positions  whose  Incumbents  are 
exempt  from  filing  statements  of 
known  financial  Interests  under  the 
Toxic  Substances  Control  Act 
Appendix  F — Positions  whose  incumbents  are 
exempt  from  filing  statements  of 
known  financial  Interests  under 
the  Resource  Conservation  and 
Recovery  Act  of  1976 

2.  The  Statement  of  authority  is 
amended  to  read  as  follows; 

Authority:  Executive  Order  11222.  30  fR 
6460,  3  CFR,  1964-1965  Comp.,  p.  306;  5  CFR 
735.101  et  seq.;  unless  otherwise  noted. 

3.  Section  3.102  is  amended  by  adding 
a  new  paragraph  (e)  as  follows: 

§  3.102  Definitions. 

•  •  *  •  • 

(e)  “He”  or  “his”  means  persons  of 
either  sex,  as  appropriate. 

4.  Section  3.202(b)(2)  is  amended  by 
adding  a  new  subparagraph  (v)  as  fol¬ 
lows: 

§  3.202  Designation  of  counselors  and 
statement  of  functions. 

/  •  •  •  •  • 

(b)  •  •  • 

(2)  •  •  • 

(V)  Reviewing  and  maintaining 
copies  of  statements  of  known  financial 
interests,  filed  pursuant  to  the  provisions 
of  Subpart  C  of  this  part. 

5.  The  first  sentence  of  paragraph  (a) 
of  S  3.203  is  amended  to  read  as  follows: 

§  3.203  Review,  enforcement,  reporting, 
and  investigating. 

(a)  Each  statement  of  known  finan¬ 
cial  interests  and  each  statement  and 
supplementary  statement  of  employment 
and  financial  interests  submitted  under 
Subpart  C  of  this  part  shall  be  reviewed 
by  the  appropriate  Deputy  Counselor  or 
by  toe  Agency  Counselor.  •  •  * 

•  •  *  *  * 

6.  Section  3.301  is  amended  by  revising 
paragraphs  (a),  and  (c)  and  by  adding 
paragraph  (d)  to  read  as  follows: 

§  3.301  General. 

(a)  Emplt^iees  are  subject  to  three 
types  of  controls  in  connection  with  ap¬ 
parent  or  actual  conflicting  financial  in¬ 
terests.  One  type  is  a  criminal  statute,  18 
U.S.C.  208,  which  by  its  terms  prohibits 
an  employee’s  participation  in  certain 
official  activities  where  he  has  a  con¬ 
flicting  personal  financial  interest.  The 
second  type  is  a  requirement  under  Ex¬ 
ecutive  Order  No.  11222  of  May  8,  1965, 
and  Civil  Service  Commission  regula¬ 


tions  that  employees  occupying  certain 
Government  positions  shall  report  all 
personal  financial  interests  and  outside 
employment  by  filing  a  statement  of 
employment  and  financial  interests.  The 
third  type  Is  toe  requirement  under  two 
specific  acts,  the  Toxic  Substances  Con¬ 
trol  Act  (15  u  s  e.  2601  et  seq.,  90  Stat. 
2003,  Pub.  L.  94-469  >  and  the  Resource 
Conservation  and  Recovery  Act  of  1976 
<42  U  S  C.  6901  et  seq  ,  90  Stat.  2795,  Pub. 
L.  94-580),  that  employees  performing 
any  functions  or  duties  under  either  act 
must  file  a  written  statement  of  known 
financial  interests  in  persons  subject  to 
or  receiving  benefits  under  either  act. 
The  criminal  statute,  toe  statement  of 
employment  and  financial  interests,  and 
the  statement  of  known  financial  inter¬ 
ests  have  the  common  objective  of  deter¬ 
ring  the  occurrence  of  conflicting  finan¬ 
cial  interest  situations.  The  criminal 
statute  prohibits  and  punishes.  The 
statement  of  employment  and  financial 
interests  and  the  statement  of  known  fi¬ 
nancial  interests  are  intended  to  aid  toe 
employee  and  those  who  review  his  state¬ 
ments  in  identifying  and  avoiding  situa¬ 
tions  that  present  conflicts  of  interest. 

«  «  *  «  * 

(c)  All  employees,  whether  or  not  they 
are  required  to  file  a  statement  of  em¬ 
ployment  and  financial  interests  or  a 
statement  of  known  financial  interests, 
shall  avoid  acquiring  a  financial  interest 
that  could  result,  or  taking  an  action 
that  would  result,  in  a  violation  of  sec¬ 
tion  208(a)  of  'Dtle  18,  United  States 
Code,  or  of  this  subpart. 

(d)  All  employees  shall  file  the  state¬ 
ment  of  known  financial  interests  re¬ 
ferred  to  in  paragraph  (a)  of  this  sec¬ 
tion  in  accordance  with  sections  3.305 
and  3.306  and  with  toe  procedures  set 
forth  in  Appendix  D  to  this  subpart.  The 
submission  of  a  statement  by  an  em¬ 
ployee  does  not  permit  him  or  any  other 
person  to  act  in  a  manner  prohibited  by 
law,  order,  or  regulation.  Procedures  for 
obtaining  waivers  of  toe  prohibitions  of 
section  208(a)  of  Title  18.  United  States 
Code,  are  set  forth  in  §  3.303. 

7.  Subpart  C  is  amended  by  adding  the 
following  two  new  sections  after  §  3.304; 

Subpart  C — Financial  Interest  and 
Investments 

§  3.305  Statements  of  known  financial 
interests  under  the  Toxic  Substances 
Control  -Act. 

(a)  Under  section  26 (e>  of  the  Toxic 
Substances  Control  Act  (15  U.S.C. 
2625 <e))  each  employee  who  performs 
any  function  or  duty  tmder  the  Act  shall 
submit,  on  February  1,  1978.  and  on  Feb¬ 
ruary  1  of  each  year  following  a  state¬ 
ment  of  known  financial  interests  the 
employee  had  in  toe  preceding  calendar 
year  in  any  person  subject  to  the  Act  or 
to  any  rule  or  order  in  effect  under  the 
Act  or  any  person  who  applies  for  or  re¬ 
ceives  any  grant  or  contract  under  the 
Act.  Any  employee  w’ho  knowingly  vio¬ 
lates  this  section  may  be  subject  to  a 
fine  of  not  more  than  $2,500  or  imprison¬ 
ment  for  not  more  than  one  year,  or 
both. 


(b)  Certain  employees  are  exempted 
from  the  requirement  to  file  the  state¬ 
ment  of  known  financial  interests.  These 
employees  are  specified  in  Appendix  E 
to  this  subpart. 

(c)  Each  nonexempt  employee  shall 
submit  the  statement  of  known  financial 
interests  in  accordance  with  toe  proce¬ 
dures  set  forth  in  Appendix  D  to  this  sub¬ 
part. 

(d'>  The  following  definitions  apply 
to  this  section : 

(1)  “Known  financial  interest”  means 
any  pecuniary  interest,  employment,  or 
debt  of  which  the  employee  is  aware  or 
of  which  the  employee  would  be  aware  if 
he  were  to  take  all  reasonable  steps  to 
inform  himself  concerning  his  financial 
interests,  including  but  not  limited  to 
reading  all  reoorts.  contracts,  and  other 
documents  that  come  into  his  posses¬ 
sion  in  the  course  of  his  financial  deal¬ 
ings.  Financial  interests  of  the  em- 
pjoyee’s  spouse,  minor  children,  or  any 
blood  relative  resident  in  the  employee’s 
household  are  considered  financial  in¬ 
terests  of  the  employee.  Financial  inter¬ 
ests  do  not  include : 

<i>  Bonds  other  thsn  corporate  bonds. 

(ii)  Shares  of  mutual  funds  with 
diversified  portfolios. 

<iii)  Insurance  policies. 

(iv)  Cash,  savings  accounts,  certifi¬ 
cates  of  deposit,  and  shares  in  Federal 
credit  unions. 

(V)  OwTiership  of  real  property  used 
as  the  personal  residence  of  the  em¬ 
ployee. 

(yi)  Any  benefit  to  the  employee  from 
or  holdings  in  a  “blind  trust,”  other  than 
the  initial  holdings  placed  in  the  trust 
if  known  to  toe  employee.  A  blind  trust 
is  one  in  which  the  trustee  has  sole  dis¬ 
cretion  to  sell.  buy.  or  exchange  the  hold¬ 
ings.  and  the  employee  has  no  knowledge 
of  or  control  over  the  holdings,  other 
than  the  initial  holdings  committed  to 
the  trust. 

(vii)  Any  vested  interest  of  the  em¬ 
ployee  in  any  pension,  retirement,  group 
life,  health,  or  accident  insurance  plan, 
or  other  employee  welfare  or  benefit  plan 
that  is  maintained  by  his  former  em¬ 
ployer.  other  than  a  profit-sharing  or 
stock-bonus  plan,  if  the  benefit  is  not 
subject  to  change  as  a  result  of  subse¬ 
quent  events  except  automatic  cost-of- 
living  increases. 

(2)  “Person  subject  to  the  Act  or  to 
any  rule  or  order  in  effect  under  toe  Act 
or  any  person  who  applies  for  or  receives 
any  grant  or  contract  under  toe  Act” 
means  any  natural  person,  corporation, 
partnership,  association,  consortium, 
governmental  entity,  or  any  entity  or¬ 
ganized  for  a  common  business  purpose 
that; 

<i)  Is  involved  in  manufacturing,  im¬ 
porting,  processing,  distributing,  using, 
or  disposing  of  a  chemical  substance  or 
mixture  covered  by  the  Act; 

(ii)  Is  covered  by  a  rule  or  order  pro¬ 
mulgated  by  the  Administrator  under  the 
Act  that  requires  testing,  reporting,  rec¬ 
ordkeeping,  reimbursement,  repurchas¬ 
ing,  replacement,  limitations  on  quanti¬ 
ties  produced,  labeling,  warnings  or  dis¬ 
posal  ;  or  one  that  prohibits  manufactur- 
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Ine.  processing,  or  distributing;  or  one 
that  exempts  a  person  from  a  require¬ 
ment;  or 

(iii)  Is  an  applicant  or  bidder  for  or 
recipient  of  a  grant  or  contract  under 
the  Act. 

(e)  Section  26(e)  of  the  Act  specifies 
that  statements  of  known  financial  in¬ 
terests  filed  under  the  Act  are  available 
to  the  public. 

(f)  If  an  employee  believes  that  the 
position  he  holds  should  be  listed  in  Ap¬ 
pendix  E  as  exempt  from  the  require¬ 
ment  to  submit  a  statement  of  known 
financial  interests  because  (1)  he  does 
not  perform  any  function  or  duty  under 
the  Act,  or  (2)  if  he  does  perform  a  func¬ 
tion  or  duty,  his  position  is  not  regula¬ 
tory  or  policymaking  in  nature  under  the 
Act,  the  employee  may  file  a  request  with 
his  Deputy  Counselor  for  exemption  of 
his  position  from  the  requirements  of 
this  section.  The  Deputy  Counselor  shall 
evaluate  the  request  within  30  days  of 
receipt  and  report  his  recommendation 
to  the  Agency  Counselor.  The  agency 
Counselor  shall  make  a  decision  and  re¬ 
port  to  the  employee  within  30  days  of 
receipt  of  the  recommendation.  The 
Agency  Counselor  may,  with  the  ap¬ 
proval  of  the  Administrator,  amend  Ap¬ 
pendix  E  whenever  appropriate,  on  his 
own  initiative  or  in  response  to  a  re¬ 
quest  for  exemption.  Any  amendments 
shall  be  distributed  to  affected  employees 
and  all  Deputy  Counselors  and  shall  be 
filed  in  the  Office  of  Public  Affairs  where 
the  completed  statements  of  known  fi¬ 
nancial  interests  are  kept. 

(g)  Each  December,  beginning  in  1977, 
the  Agency  Counselor  shall  review  the 
exemptions  in  Appendix  E  to  determine 
whether  amendments  are  appropriate, 
including  any  specific  exemptions 
granted  under  paragraph  (f)  of  this  sec¬ 
tion.  The  Agency  Counselor  shall,  with 
the  approval  of  the  Administrator,  pub¬ 
lish  any  amendments  to  Appendix  E  in 
the  Federal  Register  by  December  31  to 
be  applicable  to  the  statements  of  known 
financial  interests  to  be  filed  the  follow¬ 
ing  Februafy  1. 

(Sec.  26,  Public  Law  94-469,  90  Stat.  2046 
(15  U.S.C.  2625).) 

§  3.306  .Stalemrnts  of  known  financial 
interests  under  the  Resource  Conser¬ 
vation  and  Recovery  Act  of  1976. 

(ai  Under  section  1007  of  the  Re¬ 
source  Conservation  and  Recovery  Act  of 
1976  <42  U.S.C.  6906)  each  employee  who 
performs  any  function  or  duty  under  the 
Act  shall  submit  on  February  1. 1977,  and 
on  Februarj'  1  of  each  year  following,  a 
statement  of  known  financial  interests 
the  employee  had  in  the  preceding  calen¬ 
dar  year  in  any  person  who  applies  for 
or  receives  financial  assistance  under  the 
Act.  Any  employee  who  knowingly  vio¬ 
lates  this  section  may  be  subject  to  a  fine 
of  not  more  than  $2,500  or  imprisonment 
for  not  more  than  one  year,  or  both. 

(b)  Certain  employees  are  exempted 
from  the  requirement  to  file  the  state¬ 
ment  of  known  financial  interests.  These 
employees  are  specified  in  Appendix  F  to 
this  subpart. 


(c)  Each  nonexempt  employee  shall 
submit  the  statement  of  known  financial 
interests  in  accordance  with  the  proce¬ 
dures  set  forth  in  Appendix  D  to  this  sub¬ 
part. 

(d)  The  following  definitions  apply  to 
this  section: 

(1)  “Known  financial  interest"  has  the 
meaning  given  in  §  3.305(d)  (1)  which  is 
incorporated  by  reference. 

(2)  “Person  who  applies  for  or  receives 
financial  assistance  under  the  Act” 
means  any  natural  person,  corporation 
(including  a  government  corporation), 
partnership,  any  interstate  body,  associa¬ 
tion,  consortium,  state  or  local  govern- 
iiient,  or  any  entity  organized  for  a  com¬ 
mon  public  or  business  purpose  that  ap¬ 
plies  for  or  receives  financial  assistance 
under  sections  2004.  3011,  4007,  4008, 
4009.  7007,  8001,  8004,  8005.  or  8006  of 
the  Act.  (42  U.S.C.,  .sections  6914,  6931, 
6947.  6948,  6949,  6977,  6981,  6984,  6985, 
and  6986.) 

(e>  Section  1007  of  the  Act  specifies 
that  statements  of  known  financial  in¬ 
terests  filed  under  the  Act  are  available 
to  the  public. 

(f)  If  an  employee  believes  that  the 
position  he  holds  should  be  listed  in  Ap¬ 
pendix  F  as  exempt  from  the  require¬ 
ment  to  submit  a  statement  of  known 
financial  interests  because:  (1)  He  does 
not  perform  any  function  or  duty  under 
the  Act,  or  (2)  if  he  does  perform  a  func¬ 
tion  or  duty,  his  position  is  not  of  a 
policymaking  nature  irnder  the  Act,  the 
employee  may  file  a  request  with  his 
Deputy  Counselor  for  exemption  of  his 
position  from  the  requirements  of  this 
section.  The  Deputy  Counselor  shall 
evaluate  the  request  within  30  days  of 
receipt  and  report  his  recommendation 
to  the  Agency  Counselor.  The  Agency 
Counselor  shall  make  a  decision  and  re¬ 
port  it  to  the  employee  within  30  days  of 
receipt  of  the  recommendation.  The 
Agency  Counselor  may.  with  the  approv¬ 
al  of  the  Administrator,  amend  Appendix 
F  w'henever  appropriate,  on  his  own  ini¬ 
tiative  or  in  response  to  a  request ‘for 
exemption.  Any  amendments  shall  be 
distributed  to  affected  employees  and  all 
Deputy  Counselors  and  shall  be  filed  in 
(he  Office  of  Public  Affairs  w’here  the 
completed  statements  of  known  financial 
intere.sts  are  kept. 

(g^  Each  December,  beginning  in  1977. 
the  Agency  Coun.selor  shall  review  the 
exemptions  in  Appendix  F  to  determine 
whether  amendments  are  appropriate, 
including  any  exemptions  granted  under 
paragraph  (f)  of  this  section.  The 
Agency  Counselor  shall,  with  the  ap¬ 
proval  of  the  Administrator,  publish  any 
amendments  to  Appendix  F  in  the  Fed¬ 
eral  Register  by  December  31  to  be  ap¬ 
plicable  to  the  statements  of  known  fi¬ 
nancial  interests  to  be  submitted  the  fol¬ 
lowing  February  1. 

(Sec.  1007,  Public  Law  94-580,  90  Stat.  2802 
(42  US.C.  6906).) 

8.  Subpart  C  is  amended  by  adding  the 
following  three  new  appendices  after 
Appendix  C: 


Appendix  D — Prcx^cdures  fob  Filing  State¬ 
ments  OF  Known  Financial  Interests 

(a)  Procedures  for  employees: 

(1)  Each  emploj’ee  who  is  required  to  SU0- 
mit  a  statement  of  known  financial  Interests 
under  this  subpart  shall  use  EPA  Form 
3120-4  which  may  be  obtained  from  his 
supervisor,  his  Deputy  Counselor,  or  the 
Agency  Counselor. 

(2)  If  the  employee  Is  uncertain  as  to 
whether  he  must  file  Form  3120-4  under  one 
or  more  of  the  acts,  he  may  ask  his  Deputy 
Counselor  or  the  Agency  Counselor  for  guid¬ 
ance.  If  the  employee  believes  his  position 
should  be  exempt  from  the  filing  require- 
mint,  he  may  request  an  exemption  under 
the  applicable  procedure  in  the  regulations 
under  this  subpart. 

(3)  The  employee  shaU  file  a  separate 
Form  3120-4  for  each  act  under  which  he  is 
required  to  submit  information. 

(4)  The  enqiloyee  shall  file  each  Form 
3120-4  with  his  Deputy  Counselor  by  the 
date  specified  in  the  applicable  regulation  in 
this  subpart. 

(5)  The  employee  shall  supply  complete 
answers  to  all  items  on  each  Form  3120-4  he 
files,  in  accordance  with  the  applicable  regu¬ 
lations  under  this  subpart  and  the  instruc¬ 
tions  on  Form  3120-4.  If  the  employee  does 
not  know  whether  certain  financial  Interests 
should  be  Included  on  Form  3120-4  he  may 
ask  his  Deputy  Counselor  or  the  Agency 
Counselor  for  guidance.  All  communications 
with  Deputy  Counselors  and  the  Agency 
Counselor  shall  be  held  confidential. 

(b)  Procedures  for  Agency  Counselor  and 
Deputy  Counselors: 

(1)  Deputy  Counselors  shall  notify  each 
employee,  who  is  not  exempt  from  the  re¬ 
quirement  to  file  Form  3120-4  under  one  or 
more  of  the  acts,  of  his  obligation  to  file. 
This  notice  shall  be  given  at  least  30  days 
prior  to  the  filing  date  specified  in  the  regu¬ 
lations  and  shall  include  specification  of  each 
act  under  which  the  employee  is  required  to 
file,  where  each  filing  must  be  made,  the  date 
by  which  filing  is  due,  and  copies  of  Form 
3120-4  for  the  employee  to  complete. 

(2)  Upon  receipt  of  a  Form  3120-4  from  an 
employee,  the  Deputy  Counselor  shall  review 
it  for  completeness.  If  any  item  is  missing, 
the  Deputy  Counselor  shall  return  the  form 
to  the  employee  for  correction. 

(3)  If  the  form  is  complete,  the  Deputy 
Counselor  shall  review  it  in  accordance  with 
the  regulations  in  this  subpart  and  Sub¬ 
part  B.  If  he  finds  the  employee  has  included 
information  that  is  not  required,  he  shall 
give  the  employee  the  opportunity  to  submit 
a  revised  form  in  place  of  the  original.  After 
completing  this  and  any  other  follow-up  ac¬ 
tions  under  the  regulations,  the  Deputy 
Counselor  shall  keep  a  copy  of  the  form,  sign 
the  original  of  the  form,  and  forward  the 
form  to  the  Office  of  Public  Affairs  where  the 
forms  are  kept. 

(4)  Any  inquiries  from  an  employee  con¬ 
cerning  whether  he  must  file  Form  3120-4  or 
what  information  must  be  included  on  the 
form  shall  be  answered  promptly  so  as  not 
to  Interfere  with  the  timely  filing  of  the 
form. 

(c)  The  signed  originals  of  all  Form  3120- 
4’s  filed  under  this  subpart  shall  be  kept  in 
the  Office  of  Public  Affairs  where  they  shall 
be  made  available  to  the  public  for  inspec¬ 
tion  and  copying. 

(d)  All  internal  communications  about 
Form  3120-4  among  employees.  Deputy  Coun¬ 
selors,  and  the  Agency  Counselor  shall  be 
held  in  confidence.  No  disclosure  of  these 
communications  shall  be  made  except  as  the 
Administrator  may  determine  for  good  cause 
shown. 
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Appendix  E — Positions  Whose  Incumbents 
Axe  Exempt  From  Fujnc  Statxments  op 
Known  Financial  Interests  Under  the 
Toxic  Substances  Control  Act 

Employees  who  occupied  positions  listed 
below  tor  the  entire  preceding  calendar  year 
and  who  continue  to  occupy  a  position  listed 
below  through  the  February  1  filing  date  are 
exempt  from  filing  statements  of  known  fi¬ 
nancial  Interests  under  the  Toxic  Substances 
Control  Act.  If  at  any  time  during  the  pre¬ 
ceding  calenar  year  or  through  the  Febru¬ 
ary  1  filing  date  an  employee  occupies  a  po¬ 
sition  not  listed  below,  the  employee  must 
file  a  statement  of  known  financial  Interests. 
Whenever  the  title  of  a  position  is  used  in 
the  list  below,  it  Includes  any  person  who 
occupies  the  position  as  "acting." 

Appendix  F — Positions  Whose  Incumbents 
Are  Exempt  From  Filing  Statements  of 
Known  Financial  Interests  Under  the 
Resource  Conservation  and  Recovery  Act 
OF  1976 

Employees  who  occupied  positions  listed 
below  for  the  entire  preceding  calendar  year 
and  who  continue  to  occupy  a  position  listed 
below  through  the  February  1  filing  date  are 
exempt  from  filing  statements  of  known  fi¬ 
nancial  Interests  under  the  Resource  Conser¬ 
vation  and  Recovery  Act  of  1976.  If  at  any 
time  during  the  preceding  calendar  year  or 
through  the  February  1  filing  date  an  em¬ 
ployee  occupies  a  position  not  listed  below, 
the  employee  must  file  a  statement  of  known 
financial  interests.  Whenever  the  title  of  a 
position  Is  used  In  the  list  below.  It  includes 
any  person  who  occupies  the  position  as 
"acting.” 

Exemptions: 

(1)  All  employees  of  the  Office  of  General 

(2)  All  special  government  employees. 

(3)  Under  the  Office  of  the  Administrator : 

(a)  All  employees  of  the  Office  of  General 
Counsel  except  the  General  Counsel,  the 
Deputy  General  Counsel,  the  Associate  Gen¬ 
eral  Counsel  for  Air  Quality  and  Noise  Con- 
tion,  the  Deputy  Associate  General  Counsel 
Grants,  Contracts,  and  General  Administra¬ 
tion,  the  Deputy  Associate  General  Counsel 
for  Contracts  and  General  Administration, 
and  the  staff  attorneys  responsible  for  draft¬ 
ing  the  regulations  In  this  part. 

(b)  All  employees  of  the  Office  of  Federal 
Activities  except  the  Director. 

(c)  All  employees  of  the  Office  of  Regional 
and  Intergovernmental  Operations  except  the 
Director. 

(d)  All  employees  of  the  Office  of  Land 
Use  Coordination  except  the  Director. 

(e)  All  employees  of  the  Regional  Offices 
exceot  the  Regional  Administrators. 

(f)  Of  those  offices  not  mentioned  above, 
all  employees  of  the  Office  of  the  Administra¬ 
tor  except  the  Administrator,  the  Deputy 
Administrator,  and  members  of  the  RCRA 
Strategy  Development  Work  Group  and  the 
Strategy  Development  Review  Group. 

(4)  Under  the  Office  of  Planning  and 
Management: 

(a)  All  employees  of  the  Office  of  Admin¬ 
istration  exceot  the  Deputy  Assistant  Ad¬ 
ministrator,  the  Associate  Deputy  Assistant 
Administrator,  and  the  Director,  Deputv  Di¬ 
rector  and  Branch  Chiefs  of  the  Contracts 
Management  Division. 

(b)  All  employees  of  the  Office  of  Planning 
and  Evaluation  except  the  Deputy  Assistant 
Administrator  and  the  Director  of  the  Stand¬ 
ards  and  Regulations  Evaluation  Division. 

(c)  All  employees  of  the  Office  of  Re¬ 
sources  Management  except  the  Deputy  As¬ 
sistant  Administrator,  the  Associate  Deouty 
Assistant  Administrator,  and  the  Director 
and  Branch  Chiefs  of  the  Grants  Adminis¬ 
tration  Division. 

(d)  Of  those  offices  not  mentioned  above, 
aU  em^yees  of  the  Office  of  Planning  and 
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Management  except  the  Assistant  Adminla* 
trator. 

(5)  Under  the  Office  of  Enforcement: 

(a)  All  employees  of  the  Office  of  Water 
Enforcement  except  the  Deputy  Assistant 
Administrator  and  the  Director  of  the  Per¬ 
mits  Division. 

(b)  All  employees  of  the  Office  of  General 
Enforcement  except  the  Deputy  Assistant 
Administrator,  the  Director  of  the  Pesticides 
and  Toxic  Substances  Enforcement  Division, 
and  the  Chief  of  the  Toxic  Substances 
Branch. 

(Cl  Of  those  offices  not  mentioned  above, 
all  employees  of  the  Office  of  Enforcement 
except  the  Assistant  Administrator. 

(6)  Under  the  Office  of  Water  and  Hazard¬ 
ous  Materials : 

(a)  All  employees  of  the  Office  of  Water 
Planning  and  Standards  except  the  Deputy 
Assistant  Administrator,  the  Director  of  the 
Water  Planning  Division,  and  the  Chief  of 
the  Nonpoint  Sources  Branch. 

<b)  All  employees  of  the  Office  of  Water 
Programs  Operations  except  the  Deputy  As¬ 
sistant  Administrator,  the  Director  of  the 
Municipal  Construction  Division,  and  the 
Chief  of  the  Municipal  Technology  Branch. 

(c)  All  employees  of  the  Office  of  W'ater 
Supply  except  the  Deputy  Assistant  Admin¬ 
istrator  and  the  Director  of  the  State  Pro¬ 
grams  Division. 

(d)  Of  those  offices  not  mentioned  above, 
all  employees  of  the  Office  of  Water  and  Haz¬ 
ardous  Materials  except  the  Assistant  Ad¬ 
ministrator. 

(7)  Under  the  Office  of  Air  and  Waste  Man¬ 
agement: 

(a)  All  employees  of  the  Office  of  Pro¬ 
gram  Management  Operations  except  the  Di¬ 
rector. 

(b)  All  employees  of  the  Office  of  Policy 
Analysis  except  the  Director. 

(c)  All  employees  of  the  Office  of  Trans¬ 
portation  and  Land  Use  Policy  except  the 
Director. 

(d)  All  employees  of  the  Office  of  Solid 
Waste  below  the  level  of  Branch  Chief. 

(e)  Of  those  offices  not  mentioned  above, 
all  employees  of  the  Office  of  Air  and  Waste 
Management  except  the  Assistant  Adminte- 
trator. 

(8)  Under  the  Office  of  Research  and  De¬ 
velopment  : 

(a)  All  employees  of  the  Office  of  Energy, 
Minerals,  and  Industry  except  the  Deputy 
Assistant  Administrator,  the  Associate  Dep¬ 
uty  Assistant  Administrator,  and  the  Direc¬ 
tor  of  the  Energy  Processes  Division. 

(bl  All  employees  not  in  the  office  men¬ 
tioned  above  except  the  Assistant  Adminis¬ 
trator,  the  Deputy  Assistant  Administrator 
for  Health  and  Ecological  Effects,  the  Depu¬ 
ty  Assistant  Administrator  for  Air,  Land  and 
Water  Use,  and  the  Director  of  the  Munici¬ 
pal  Environmental  Research  Laboratory  in 
Cincinnati,  Ohio. 

9.  Section  3.607  is  amended  by  adding 
the  following  new  paragraphs: 

§  3.607  Other  statutes. 

•  •  •  •  • 

(c)  Under  section  26  of  the  Toxic  Sub¬ 
stances  Control  Act  special  government 
employees  are  required  to  file  a  state¬ 
ment  of  known  financial  interests  unless 
specifically  exempted  from  the  require¬ 
ment  to  file.  Special  government  employ¬ 
ees  shall  be  subject  to  the  requirements 
and  procedures  of  §  3.305. 

(d)  Under  section  1007  of  the  Re¬ 
source  Conservation  and  Recovery  Act 
of  1976  special  government  employees 
are  required  to  file  a  statement  of  known 
financial  interests  unless  specifically  ex¬ 
empted  from  the  requirement  to  file. 
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Special  government  employees  shall  be 
subject  to  the  requirements  and  proce¬ 
dures  of  §  3.306. 

Dated:  January  31,  1977. 

John  Quarles, 
Acting  Administrator. 
[PR  Doc.77-3439  Filed  2-3-77:8  45  am] 


SUBCHAPTER  C— AIR  PROGRAMS 

IFRL676-8] 

PART  52— APPROVAL  AND  PROMULGA¬ 
TION  OF  IMPLEMENTATION  PLANS 

Vermont  Revision 

On  May  31,  1972  (37  FR  10842),  pur¬ 
suant  to  Section  110  of  the  Clean  Air  Act 
and  40  CFR  Part  51,  the  Administrator 
approved,  with  exceptions,  the  Vermont 
Implementation  Plan  for  attainment  of 
National  Ambient  Air  Quality  Standards. 

On  October  22.  1976  there  was  pub¬ 
lished  in  the  Federal  Register  (41  FR 
46617*  a  notice  of  proposed  rulemaking 
for  a  revision  concerning  changes  in  the 
Vermont  Regulations.  Chapter  5,  “Air 
Pollution  Control”.  The  revision  includes 
regulatory  changes  which  have  been 
adopted  as  State  regulations  by  the 
Agency  of  Environmental  Conservation. 
The  changes  make  the  Vermont  regula¬ 
tions  consistent  with  EPA  emission  limi¬ 
tations  and  testing  methods.  The 
changes  to  the  State  regulations  are 
summarized  as  follows: 

Regulation  6-221 :  Prohibition  of  Pollution 
Potential  Materials  in  Fuel.  A  new  subsec¬ 
tion  (b)  would  set  emission  limitations  of 
80  lb.  SO,  per  million  Btu  heat  input  for 
new  stationary  liquid  fossil  fuel  fired  steam 
generators  greater  than  250  million  Btu’s  and 
1.2  lb.  SO,  per  million  Btu  for  solid  fossil 
fuels. 

Reeulatlon  5-231;  Prohibition  of  Particu¬ 
late  Matt^;  Section  2.  Incinerator  Emissions. 
Chan'^es  to  subsection  (a)  of  Section  2  re¬ 
vise  this  subsection  to  apply  only  to  incin¬ 
erators  with  a  charging  rate  of  less  than  50 
tons  uer  day  and  add  a  new  subsection  (c), 
which  would  specify  an  emission  limitation 
of  0.08  grains  per  dry  standard  cubic  foot 
for  Incinerators  with  a  charging  rate  of  50 
tons  or  more  per  day. 

R-eulation  5-231:  Section  3.  Combustion 
Contaminants.  Changes  to  this  section  make 
f'e  regulation  applicsble  to  sources  of  a 
smaller  capacity  bv  revising  the  .«ource  cate¬ 
gory  size  cutoff  of  300  million  Btu  hour  to 
250  million  Btu'hour  in  subsections  a(2) 
and  a(3) .  Subsection  a(c)  is  eliminated. 

Regulation  5-231;  Section  6.  Installations 
Constructed  Subsequent  to  April  30,  1971. 
This  section  affecting  asphalt  plants  is  re¬ 
vised  to  change  allowable  emissions  of  par¬ 
ticulate  matter  from  .07  to  .04  grain  per  dry 
standard  cubic  foot. 

Regulation  5-303;  Standards.  This  regula¬ 
tion  is  revised  to  include  the  pul«e  fiuorescent 
method  as  an  acceotable  method  for  the 
determination  of  ambient  SO.  concentrations. 

Interested  persons  were  given  thirty  (30) 
davs  in  which  to  submit  comments  regarding 
the  proposed  revision.  No  comments  have 
been  received. 

After  evaluation  of  the  State’s  submittal, 
1*^6  Administrator  has  determined  that  the 
Vermont  revision  meets  the  requirements  of 
the  Clean  Air  Act  and  40  CFR  Part  51.  Ac¬ 
cordingly  this  revision  is  anproved  and 
promulgated  as  a  revision  to  the  Vermont 
Implementation  Plan. 
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The  revision  becomes  effective  on 
March  7. 1977. 

Authoritt:  Section  110(a),  Clean  Air  Act. 
as  amended,  42  U.S.C.  1857c-S(a). 

Dated:  January  28. 1977. 

John  Quarles, 
Acting  AdministrMor. 

Part  52  of  Chapter  1,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows:  ^ 

Subpart  UU — ^Vermont 

§  52.2370  [Amended] 

1.  In  §  52.2370,  paragraph  (c)  is  hereby 
amended  by  adding  the  phrase  “Revision 
to  Vermont  Regulations,  Chapter  5,  ‘Air 
Pollution  Control’,  by  letter  submitted 
on  July  19,  1976  by  the  Vermont  Agency 
of  Environmental  Conservation,”  in 
proper  chronological  order. 

I  PR  Doc.77-3441  Filed  2-3-77:8:46  am] 


[PRL  681-6) 

PART  52— APPROVAL  AND  PROMULGA¬ 
TION  OF  IMPLEMENTATION  PLANS 

Revision  to  the  Massachusetts  Plan; 

Correction 

In  the  Federal  Register  dated  Octo¬ 
ber  8.  1976  (41  FR  44395)  the  Admin¬ 
istrator  published  approval  of  a  revision 
to  the  Massachusetts  Plan,  Regulation 
50 — Variances.  In  the  amendment  to  40 
CFR  52.1120  the  Plan  revision  was  identi¬ 
fied  in  a  style  inconsistent  with  present 
Agency  practice  as  set  forth  in  the 
amendment  of  Identification  of  Plan  sec¬ 
tions  of  40  CFR  Part  52  published  in  the 
Federal  Register,  dated  March  2,  1976 
(41  FR  8956) .  Also,  the  amendment  to  40 
CFR  52.1131(a)  to  revoke  disapproval  of 
Regulation  50  was  inadvertently  omitted 
from  the  regulatory  portion  of  the  revi¬ 
sion. 

Accordingly,  the  levision  to  40  CFR 
52.1120  and  52.1131  is  corrected  to  read 
as  set  forth  below. 

Dated:  January  31, 1977. 

Edward  F.  Tuerk, 
Acting  Assistant  Administrator, 
Office  of  Air  and  Waste  Man- 
-  agement. 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as  fol¬ 
lows: 

Subpart  W — Massachusetts 
§52.1120  [.Amended] 

1.  Section  52.1120  is  amended  by  strik¬ 
ing  the  date  November  14, 1974  and  by  in¬ 
serting  the  phrase  “Revision  to  Regula¬ 
tion  50 — Variances,  Regulations  for  Con¬ 
trol  of  Air  Pollution  in  the  six  Massa¬ 
chusetts  Air  Pollution  Control  Districts, 
submitted  by  letter  dated  November  14, 
1974,  by  the  Governor”  in  the  proper 
chronological  order 

§.52.11.31  [.Amriidcd] 

2.  Section  52.1131(a)  is  revised  by  de¬ 
leting  the  words  “Regulation  50.1  and” 
and  inserting  in  place  thereof  the 
word  “Regulation”  on  the  first  line,  and 
further  by  deleting,  in  lines  twelve  and 


thirteen,  the  word  “are”  and  the  words 
“They  permit”  and  inserting  in  place 
thereof  the  word  “is”  and  the  words  “it 
permits”. 

[FR  Doc.77-3704  Filed  2-3-77:8:46  am] 


[FRL  682-4) 

PART  60— STANDARDS  OF  PERFORM¬ 
ANCE  FOR  NEW  STATIONARY  SOURCES 

Delegation  of  Authority  to  City  of 
Philadelphia 

Pursuant  to  the  delegation  of  author¬ 
ity  for  the  standards  of  performance 
for  new  stationary  sources  (NSPS)  to 
the  City  of  Philadelphia  on  Septem¬ 
ber  30.  1976.  EPA  is  today  amending 
40  CFR  60.4,  Address,  to  reflect  this 
delegation.  For  a  notice  announcing 
this  delegation,  see  FR  Doc.  77-3712 
published  in  the  Notices  section  of  to¬ 
day’s  Federal  Register.  The  amended 
§  60.4.  which  adds  the  address  of  the 
Philadelphia  Department  of  Public 
Health,  Air  Management  Services,  to 
which  all  reports,  requests,  applications, 
submittals,  and  communications  to  the 
Administrator  pursuant  to  this  part 
must  also  be*  addressed,  is  set  forth  be¬ 
low'. 

The  Administrator  finds  good  cause 
for  foregoing  prior  public  notice  and  for 
making  this  rulemaking  effective  im¬ 
mediately  in  that  it  is  an  administrative 
change  and  not  one  of  substantive  con¬ 
tent.  No  additional  substantive  burdens 
are  imposed  on  the  parties  affected.  The 
delegation  which  is  reflected  by  this  Ad¬ 
ministrative  amendment  was  effective  on 
September  30,  1976,  and  it  serves  no 
purpose  to  delay  the  technical  change 
of  this  address  to  the  Code  of  Federal 
Regulations. 

4This  rulemaking  is  effective  imme¬ 
diately,  and  is  issued  xmder  the  author¬ 
ity  of  section  111  of  the  Clean  Air  Abt, 
as  amended,  42  U.S.C.  1857c-6. 

Dated:  January  25, 1977. 

A.  R.  Morris, 

Acting  Regional  Administrator. 

Part  60  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  In  §  60.4,  paragraph  (b)  is  amended 
by  revising  subparagraph  (NN)  to  read 
as  follows: 

§  60.4  .\ddres^. 

*  •  *  •  • 

(b)  •  •  • 

(A) -(MM)  •  •  • 

(NN)(a)  City  of  Philadelphia:  Philadelphia 

Department  of  Public  Health,  Air  Man¬ 
agement  Services,  801  Arch  Street^  Phila¬ 
delphia,  Pennsylvania  19107. 

***** 

(FR  Doc.77-3709  Piled  2-3-77:8:46  am] 


(FRL  682-6) 

PART  61— NATIONAL  EMISSION  STAND¬ 
ARDS  FOR  HAZARDOUS  AIR  POLLUT¬ 
ANTS 

Delegation  of  Authority  to  City  of 
Philadelphia 

Pursuant  to  the  delegation  of  author¬ 
ity  for  national  emission  standards  for 


hazardous  air  pollutants  (NESHAPS)  to 
the  City  of  Philadelphia  on  September 
30,  1976,  EPA  is  today  amending  40  CFR 
61.04,  Address,  to  reflect  this  delegation. 
For  a  Notice  announcing  this  delegation, 
see  FR  Doc.  77-3712  published  in  the 
Notices  section  of  today’s  Federal  Regis¬ 
ter.  The  amended  5  61.04,  which  adds  the 
address  of  the  Philadelphia  Department 
of  Public  Health,  Air  Management  Serv¬ 
ices.  to  which  all  reports,  requests,  ap¬ 
plications,  submittals,  and  communica¬ 
tions  to  the  Administrator  pursuant  to 
this  part  must  also  be  addressed,  is  set 
forth  below. 

The  Administrator  finds  good  cause 
for  foregoing  prior  public  notice  and  for 
making  this  rulemaking  effective  im¬ 
mediately  in  that  it  is  an  administrative 
change  and  not  one  of  substantive  con¬ 
tent.  No  additional  substantive  burdens 
are  imposed  on  the  parties  affected.  The 
delegation  which  is  reflected  by  this  Ad¬ 
ministrative  amendment  was  effective  on 
September  30,  1976,  and  it  serves  no 
purpose  to  delay  the  technical  change 
of  this  address  to  the  Code  of  Federal 
Regulations. 

This  rulemaking  is  effective  immedi¬ 
ately,  and  is  issued  under  the  authority 
of  section  112  of  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  1857c-7. 

Dated:  January  25, 1977. 

A.  R.  Morris. 

Acting  Regional  Administrator. 

Part  61  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  In  §  61.04,  paragraph  (b)  is  amended 
by  revising  Subparagraph  (NN)  to  read 
as  follows: 

§  61.04  .Address. 

***** 

(b)  *  *  • 

(A) -(MM)  •  •  * 

(NN)(b)  City  of  Philadelphia. 
Philadelphia  Department  of  Public  Health. 
Air  Management  Services, 

801  Arch  Street, 

Philadelphia.  Pennsylvania  19107. 

(PR  Doc.77-3711  Piled  2-3-77;8:46  am] 
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PART  61— NATIONAL  EMISSION  STAND¬ 
ARDS  FOR  HAZARDOUS  AIR  POLLUT¬ 
ANTS 

Delegation  of  Authority  to 
Commonwealth  of  Pennsylvania 

Pursuant  to  the  delegation  of  author¬ 
ity  for  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS) 
to  the  Commonwealth  of  Pennsylvania 
on  September  30,  1976,  EPA  is  today 
amending  40  CFR  61.04,  Address,  to  re- 
fiect  this  delegation.  For  a  Notice  an¬ 
nouncing  this  delegation,  see  FR  Doc 
77-3713  published  in  the  Notices  section 
of  today’s  Federal  Register.  The 
amended  §  61.04,  which  adds  the  ad¬ 
dress  of  the  Pennsylvania  Department 
of  Environmental  Resources,  Bureau  of 
Air  Quality  and  Noise  Control,  to  which 
all  reports,  requests,  applications,  sub¬ 
mittals.  and  communications  to  the  Ad¬ 
ministrator  pursuant  to  this  part  must 
also  be  addressed,  is  set  forth  below. 
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The  Administrator  finds  good  cause  for 
foregoing  prior  public  notice  and  for 
making  this  rulemaking  effective  imme¬ 
diately  in  that  it  is  an  administrative 
change  and  not  one  of  substantive  con¬ 
tent.  No  additional  substantive  burdens 
are  imposed  on  the  parties  affected.  The 
delegation  which  is  reflected  by  this  Ad¬ 
ministrative  amendment  was  effective  on 
September  30,  1976,  and  it  serves  no 
purpose  to  delay  the  technical  change 
of  this  address  to  the  Code  of  Federal 
Regulations. 

This  rulemaking  is  effective  immedi¬ 
ately,  and  is  issued  under  the  authority 
of  section  112  of  ttie  Clean  Air  Act,  as 
amended,  42  U.S.C.  1857c-7. 

Dated:  January  25, 1977. 

A.  R.  Morris, 

Acting  Regional  Administrator . 

Part  61  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  In  §  61.04,  paragraph  (b)  is  amended 
by  revising  Subparagraph  fNN)  to  read 
as  follows:  ^ 

§  61.04  Addre>s. 

«  *  #  *  * 

(b)  •  *  * 

(A)-(MM)  •  »  * 

(NN)  (a)  Commonwealth  of  Pennsylvania 
(except  for  City  of  Philadelphia  and  Alle¬ 
gheny  County) 

Pennsylvania  Department  of  Environmental 

Resources, 

Bureau  of  Air  Quality  and  Noise  Control, 

Post  OfiBce  Box  2063, 

Harrisburg,  Pennsylvania  17120. 

IFR  Doc.77-3710  Filed  2-3-77;8:45  am] 
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PART  408— CANNED  AND  PRESERVED 
SEAFOOD  PROCESSING  POINT  SOURCE 
CATEGORY 

Subpart  AA — Steamed  and  Canned  Oyster 
Processing 

On  October  7, 1976,  the  Environmental 
Protection  Agency  published  in  the  Fed¬ 
eral  Register  (41  FR  44194)  a  notice  of 
proposed  rulemaking  setting  forth  an 
amendment  to  40  CFR  Part  408,  Canned 
and  Preserved  Seafood  Processing  Point 
Source  Category ;  Subpart  AA — Steamed 
and  Canned  Oyster  Processing  Subcate¬ 
gory,  §  408.273.  Interested  persons  were 
invited  to  submit,  not  later  than  No¬ 
vember  8,  1976,  written  comments  con¬ 
cerning  the  proposed  amendment. 

40  CFR  Part  408  was  promulgated  on 
December  1,  1975,  (40  FR  55770)  pursu¬ 
ant  to  sections  301,  304  (b)  and  (c),  306 
(b)  and  (c)  and  307  (b)  and  (c)  of  the 
Federal  Water  Pollution  Control  Act  as 
amended.  33  U.S.C.  1251,  1311,  1314  (b) 
and  (c).  1316(b)  and  1317(c);  86  Stat 
816  et  seq.;  Pub.  L.  92-500. 

The  Agency  received  comments  from 
the  National  Canners  Association  and  the 
American  Shrimp  Canners  Association 
which  supported  the  proposed  amend¬ 
ment  for  the  1983  steamed  and  canned 
oyster  processing  limltaticxis  but  also 
rec(xnmended  that  the  corresponding 


new  source  performance  standards  be 
amended  in  a  similar  manner.  They  sug¬ 
gested  that  the  dual  treatment  require¬ 
ment  (dissolved  air  flotation  for  shrimp 
processing  and  aerated  lagoons  for 
steamed  and  canned  oyster  processing) 
would  likely  preclude  new  source  multi¬ 
product  plants  from  being  planned. 

Since  many  of  the  technical  and  eco¬ 
nomic  factors  which  prompted  publica¬ 
tion  of  the  proposed  amendment  to  the 
1983  limitations  (41  FR  44194)  also  apply 
to  tlie  new  source  performance  stand¬ 
ards,  the  Agency  concludes  that  the 
available  information  justifies  a  similar 
amendment  to  the  steamed  and  canned 
oyster  processing  new  source  perform¬ 
ance  standards  (40  CFR  408.275).  For 
example,  the  regulations  based  on  the 
performance  of  aerated  lagoon  treatment 
systems  are  more  restrictive  than  those 
based  on  the  performance  of  dissolved 
air  flotation,  systems.  Therefore,  those 
shrimp  processors  utilizing  dissolved  air 
flotation  technology  probably  could  not 
achieve  the  removals  necessary  to  com¬ 
ply  with  the  steamed  and  canned  oyster 
processing  regulations  without  also  em¬ 
ploying  aerated  lagoon  treatment 
systems. 

No  other  comments  have  been  received. 

As  noted  previously  in  the  regulations, 
the  report  entitled  “Development  Docu¬ 
ment  for  Effluent  Limitations  Guidelines 
and  New  Source  Performance  Standards 
for  the  Fish  Meal,  Salmon,  Bottom  Fish, 
Clam,  Oyster,  Sardine.  Scallop,  Herring, 
and  Abalone  Segment  of  the  Canned  and 
Preserved  Seafood  Processing  Industry 
Point  Source  Category,”  (EPA  440/1- 
75/041a)  details  the  analysis  under¬ 
taken  in  support  of  the  final  regulation 
and  is  available  for  inspection  at  the  EPA 
Public  Information  Reference  Unit, 
Room  2922  (EPA  Library),  Waterside 
Mall,  401  M  St.,  S.W..  Washington,  D  C., 
at  all  EPA  regional  ofBces,  and  at  State 
water  pollution  control  ofBces.  The  anal¬ 
ysis  prepared  for  EPA  of  the  possible 
economic  effects  of  the  regulation  is  also 
available  for  inspection  at  these  loca¬ 
tions. 

Copies  of  the  Development  Document 
are  available  from  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  D.C.  20402.  Copies  of  the 
economic  analysis  document  are  avail¬ 
able  through  the  National  Technical  In¬ 
formation  Service,  Springfield,  VA  22151. 
(See  EPA’s  Advance  Notice  of  Public  Re¬ 
view  Pr(x:edures,  38  FR  21202,  August  6. 
1973.) 

A  copy  of  all  public  comments  is  avail¬ 
able  for  inspection  and  ci^ying  at  the 
EPA  Public  Information  Reference  Unit, 
Room  2922  (EPA  Library),  Waterside 
Mall,  401  M  Street,  S.W.,  Washington, 
D.C.  The  EPA  information  regulation,  40 
CFR  Part  2,  provides  that  a  reasonable 
fee  may  be  charged  for  copsdng. 

In  consideration  of  the  foregoing,  40 
C7FR  Part  408  is  amended  as  set  forth 
below. 

Effective  date:  February  4, 1977. 

Dated:  January  28,  1977. 

John  Quarles, 
Acting  Administrator. 


Subpart  AA — Steamed  and  Canned  Oyster 
Processing  Subcategory 

Subpart  AA  is  amended  by  adding  an 
additional  phrase  to  the  first  sentence  of 
S  408.273,  as  follows: 

§  408.273  Effluent  liniilatiuns  cuide* 
line#  representing  the  degree  of  efflu¬ 
ent  reduction  attainable  by  the  appli¬ 
cation  of  the  best  available  te«-linol- 
ogy  economically  achievable. 

*  *  *  except  for  those  steamed  and 
canned  oyster  processing  facilities  which 
utilize  air  flotation  treatment  systems  to 
meet  the  shrimp  processing  effluent  lim¬ 
itations  guidelines  imder  §§  408.113,  408,- 
123,  or  §  408.133  and  for  which  effluent 
limitations  should  be  derived  on  a  case- 
by-case  basis,  the  following  limitations 
establish  the  quantity  or  quality  of  pol¬ 
lutants  or  pollutant  properties,  controlled 
by  this  section,  which  may  be  discharged 
by  a  point  source  subject  to  the  provi¬ 
sions  of  this  subpart  after  application* of 
the  best  available  technology  economi¬ 
cally  achievable: 

«  •  *  *  « 
Subpart  AA  is  amended  by  adding 
an  additional  phrase  to  the  first  sentence 
of  §  408.275,  as  follows: 

§  408.275  Standard#  uf  pcrforiiiaiicc  for 
new  sourcf^. 

•  *  •  except  for  those  steamed  and 
canned  oyster  processing  facilities  which 
utilize  air  flotation  treatment  systems  to 
meet  the  shrimp  processing  standards  of 
performance  for  new  sources  under  sec¬ 
tions  408.115,  408.125,  or  408.135  and  for 
which  standards  of  performance  should 
be  derived  on  a  case-by-case  basis,  the 
following  standards  of  performance  es¬ 
tablish  the  quantity  or  quality  of  pollut¬ 
ants  or  pollutant  propertife,  controlled 
by  this  section,  which  may  be  discharged 
by  a  new  source  subject  to  the  provisions 
of  this  subpart: 

*  ♦  «  #  * 

[PR  Doc.77-3442  Piled  2-3-77; 8  45  am] 


SUBCHAPTER  N — EFFLUENT  GUIDELINES  AND 
STANDARDS 

(FRL  681-7 J 

PART  439— PHARMACEUTICAL  MANU¬ 
FACTURING  POINT  SOURCE  CATEGORY 

Correction  Notice  for  Fermentation 
Products  Subcategory 

Notice  is  hereby  given  that  the  En- 
vironmental  Protection  Agency  is  amend¬ 
ing  40  OFR  Part  439,  Pharmaceutical 
Manufacturing  Point  Source  (Category, 
Subpart  A,  Fermentation  Products  Sub- 
category,  §  439.12  as  set  forth  below. 

40  ClFR  Part  439  was  published  in  in¬ 
terim  final  form  (m  November  17,  1976 
(41  FR  50676)  pursuant  to  sections  301 
and  304  (b)  and  (c),  of  the  Federal 
Water  Pollution  Control  Act,  as  amended 
(33  U.S.C.  1251,  1311  and  1314  (b)  and 
(c),  86  Stat  816  et  seq.;  Pub.  L.  92-500) 
(the  Act). 

The  regulation  for  the  fermentation 
products  subcategory  of  the  lAiannaceu- 
tlcal  manufacturing  point  source  cate¬ 
gory  (xmtalned  a  clause  which  may  be 
Int^reted  to  exclude  the  spent  beer 
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from  calculation  of  the  raw  waste  load. 
To  make  clear  the  intent  of  the  Agency, 
a  minor  change  in  the  text  of  f  439.12 

(a)  is  necessary.  That  change  deletes  the 
words  “spent  beers  (broth)”  from  that 
section. 

A  second  minor  change  is  to  insert  the 
word  separable  in  front  of  mycelia  the 
first  time  this  word  appears  in  this  same 
pai*agraph. 

A  summary  of  findings,  the  data  col¬ 
lected  and  the  information  received  re¬ 
garding  this  amendment  will  be  avail¬ 
able  for  Inspection  and  copying  at  the 
EPA  Public  Information  Reference  Unit, 
Room  2922  (EPA  Library),  Waterside 
MaU,  401  M  St.  SW.,  Washington,  D.C. 
20460.  The  EPA  information  regulation, 
40  CFR  Part  2,  provides  that  a  reason¬ 
able  fee  may  be  charged  for  copying. 

The  Agency  will  accept  amendments  to 
comments  already  filed  where,  and  to  the 
extent,  such  comments  specifically  relied 
upon  numbers  or  words  contained  in  the 
November  17,  1976  notice  and  corrected 
today.  Amended  comments  must  be  re¬ 
ceived  on  or  before  March  3,  1977. 

In  consideration  of  the  foregoing,  40 
CFR,  Chapter  I,  Subchapter  N,  Part  439, 
Pharmaceutical  Manufacturing  Point 
Source  Category,  Subcategory  A,  Fer¬ 
mentation  Products  Subcategory  is  cor¬ 
rected  to  read  as  set  forth  below.  Pro¬ 
posal  of  this  change  was  not  published 
because  of  the  need  to  end  uncertainty 
concerning  these  interim  final  regula¬ 
tions.  The  Agency,  therefore,  believes 
that  good  cause  exists  for  the  elimina¬ 
tion  of  proposal  and  public  comment 
prior  to  promulgation.  The  interim  final 
regulation  is  corrected  as  set  forth  below 
and  shall  be  effective  February  7,  1977. 

Dated  February  1,  1977. 

Andrew  W.  Breidenbach, 
Assistant  Administrator  for 
Water  and  Hazardous  Materials. 

1.  Section  439.12  is  corrected  by 
changing  paragraph  (a)  in  this  section 
to  read  as  follows; 

§  439.12  Effluent  limitations  and  guide¬ 
lines  representing  the  degree  of  ef¬ 
fluent  reduction  attainable  by  the  ap¬ 
plication  of  the  best  practicable  con¬ 
trol  technology  currently  available. 

(a)  The  following  limitations  estab¬ 
lish  the  quantity  or  quality  of  pollutants 
or  pollutant  properties,  controlled  by  this 
paragraph,  which  may  be  discharged  by 
a  fermentation  products  plant  from  a 
point  source  subject  to  the  provisions  of 
this  paragraph  after  application  of  the 
best  practicable  control  technology  cur¬ 
rently  available; 

(1)  The  allowable  effluent  discharge 
limitation  for  the  daily  average  mass  of 
BODS  in  any  calendar  month  shall  be 
expressed  in  mass  per  unit  time  and 
shall  specifically  reflect  not  less  than 
90%  reduction  in  the  long  term  daily 
average  raw  waste  content  of  BODS  mul¬ 
tiplied  by  a  variability  factor  cff  3.0. 

(2)  The  allowable  effluent  discharge 
limitation  for  the  daily  average  mass  of 
COD  in  any  calendar  month  shall  be 
expressed  in  mass  per  unit  time  and  shall 
speciflcally  reflect  not  less  than  74%  re¬ 


duction  in  the  long  term  daily  average 
raw  waste  content  of  CX>D  multiplied  by 
a  variability  factor  of  2.2. 

(3)  The  long  term  dally  average  raw 
waste  load  for  the  pollutant  BODS  and 
COD  is  deflned  as  the  average  dally  mass 
of  each  pollutant  Influent  to  the  waste- 
water  treatment  system  over  a  12  con¬ 
secutive  month  period  within  the  most 
recent  36  months,  which  shall  include 
the  greatest  production  effort. 

(4)  To  assure  equity  in  regulating  dis¬ 
charges  from  the  point  sources  covered 
by  this  subpart  of  the  point  source  cate¬ 
gory,  calculation  of  raw  waste  loads  of 
BODS  and  COD  for  the  purpose  of  de¬ 
termining  NPDES  permit  limitations 
(i.e.,  the  base  numbers  to  which  the  per¬ 
cent  reductions  are  applied)  shall  ex¬ 
clude  any  waste  load  associated  with 
separable  mycelia  and  solvents  in  those 
raw  waste  loads;  provided  that  residual 
amounts  of  mycelia  and  solvents  remain¬ 
ing  after  the  practice  of  recovery  and/or 
separate  disposal  or  reuse  may  be  in¬ 
cluded  in  calculation  of  raw  waste  loads. 
These  practices  of  removal,  disposal  or 
reuse  include  physical  separation  and 
removal  of  separable  mycelia,  recovery 
of  solvents  from  waste  streams,  incin¬ 
eration  of  concentrated  solvent  waste 
streams  (including  tar  still  bottoms)  and 
broth  concentrated  for  disposal  other 
than  to  the  treatment  system.  This  reg¬ 
ulation  does  not  prohibit  inclusion  of 
such  wastes  in  the  raw  waste  loads  in 
fact,  nor  does  it  mandate  any  specific 
practice,  but  rather  describes  the  ration¬ 
ale  for  determining  the  permit  condi¬ 
tions.  These  limits  may  be  achieved  by 
any  one  of  several  or  a  combination 
thereof  of  programs  and  practices. 

(5)  The  pH  shall  be  within  the  range 
of  6.0-9.0  standard  imlts. 

[FR  Doc.77-3484  Filed  2-3-77:8:45  am] 

Title  41 — Public  Contracts  and  Property 
Management 

CHAPTER  114 — DEPARTMENT  OF  THE 
INTERIOR 

PART  114-60— PERSONAL  PROPERTY 
MANAGEMENT 

Property  Management  Standards  for  Grants 

Pursuant  to  the  authority  of  the  Secre¬ 
tary  of  the  Interior  contained  in  5  U.S.C. 
301  and  40  U.S.C.  486(c),  Subpart  114- 
6010  of  Chapter  114,  Title  41  of  the  Code 
of  Federal  Regulations,  is  revised  as  set 
forth  below. 

This  revision  relates  only  to  matters  of 
internal  Department  practice.  It  is  there¬ 
fore,  determined  that  the  public  rule- 
making  procedure  is  mmecessary  and  this 
revision  shall  become  effective  on  Febru¬ 
ary  4, 1977. 

Note. — The  Department  of  the  Interior 
has  determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prepara¬ 
tion  of  an  Inflation  Impact  Statement  under 
Executive  Order  11821  and  OMB  Circular 
A-107. 

Dated;  January  26,  1977. 

Richard  R.  Hite, 
Deputy  Assistant 
Secretary  of  the  Interior. 


1.  Subpart  114-60.10  is  revised  to  read 
as  follows; 

Subpart  114-60.10 — Property  Management 
Standards  for  Grants 

Sec. 

114-60.1000  Scope  of  subpart. 

114-60.1001  State  and  local  governments. 
114-60.1002  Institutiona  of  higher  educa¬ 
tion,  hospitals  and  other  pri¬ 
vate  organizations. 

Authority:  5  U.S.C.  301,  40  U.S.C.  486(c). 

Subpart  114-60.10 — Property 
Management  Standards  for  Grants 

§  114—60.1000  Scope  of  subpart. 

This  subpart  implements,  and  provides 
reproductions  of,  the  Property  Manage¬ 
ment  Standards  prescribed  by  Federal 
Management  Circular  (FMC)  74-7  and 
Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-110. 

§  114—60.1001  Slate  and  local  govern¬ 
ments. 

Under  a  grant  to  any  State  or  local 
government,  property  shall  be  managed 
in  accordance  with  the  standards  and 
procedures  prescribed  iiv.  Attachment  N 
of  FMC  74-7  (see  Appendix  A  of  this 
subpart) . 

§  114—60.1002  Institutions  of  higher  ed¬ 
ucation,  hospitals,  and  o^her  private 
organizations. 

(a)  Under  a  grant  to,  or  other  agree¬ 
ment  with,  an  institution  of  higher  edu¬ 
cation,  a  hospital,  or  other  nonprofit 
organization,  property  shall  be  managed 
in  accordance  with  the  standards  and 
procedures  prescribed  in  Attachment  N 
of  OMB  Circular  No.  A-110  (see  Appen¬ 
dix  B  of  this  subpart)  unless  otherwise 
authorized  by  statute  such  as  Pub.  L. 
85-934  (42  U.S.C.  1892)  or  Pub.  L.  92-175 
(42  U.S.C.  1961C-8), 

(b)  42  U.S.C.  1892  provides  statutory 
authority  for  the  vesting  of  title  to  equip¬ 
ment  purchased  with  grant  (or  contract) 
funds  when  the  grant  (or  contract)  is  for 
the  conduct  of  basic  or  applied  scientific 
research  at  nonprofit  institutions  of 
higher  education  or  nonprofit  organiza¬ 
tions  whose  primary  purpose  is  the  con¬ 
duct  of  scientific  research. 

(c)  42  U.S.C.  1961C-8  provides  statu¬ 
tory  authority  for  the  conveyance  of  ex¬ 
cess  personal  property  to  a  cooperating 
institute,  educational  Institution,  or  non¬ 
profit  organization  when  such  property 
is  for  use  In  furtherance  of  the  purposes 
of  the  Water  Resources  Research  Act  of 
1964. 

2.  Appendix  A  is  amended  by  changing 
the  title  to  read  as  follows: 

Appendix  A — Property  Management  Stand¬ 
ards  FOR  Grants — State  and  Local  Gov¬ 
ernments 

[FMC  74-7,  Attachment  N;  Property  Manage¬ 
ment  Standards] 

3.  Appendix  B  is  added  to  read  as 
follows: 

Appendix  B — Property  Management  Stand¬ 
ards  FOR  Grants — Educational  Institu¬ 
tions.  Hospitals,  and  Other  Nonprofit 
Orcanizattons 

[Circular  No.  A-110.  Attachment  N;  Property 
Management  Standards] 

1.  This  attachment  prescribes  uniform 
standards  governing  management  of  prop- 
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erty  furnished  by  the  Federal  Government  or 
whose  cost  was  charged  to  a  project  sup¬ 
ported  by  a  Federal  grant  or  other  agreement. 
Federal  sponsoring  agencies  shall  require  re¬ 
cipients  to  observe  these  standards  under 
grants  and  other  agreements  and  shall  not 
impose  additional  requirements  unless  spe¬ 
cifically  required  by  Federal  law.  The  recipi¬ 
ent  may  use  Its  own  property  management 
standards  and  procedures  provided  It  observes 
the  provisions  of  this  attachment.  This  at¬ 
tachment  also  applies  to  subrecipients  as 
referred  to  In  paragraph  5  of  the  basic  cir¬ 
cular. 

2.  The  following  definitions  apply  for  the 
purpose  of  this  attachment : 

a.  Real  property. — Real  property  means 
land.  Including  land  Improvements,  struc¬ 
tures  and  appurtenances  thereto,  but  ex¬ 
cluding  movable  machinery  and  equipment. 

b.  Personal  property. — Personal  property 
of  any  kind  except  real  property.  It  may  be 
tangible — having  physical  existence,  or  in¬ 
tangible — ^having  no  physical  existence,  such 
as  patents.  Inventions  and  copyrights. 

c.  Nonexpendable  personal  property. — Non¬ 
expendable  personal  property  means  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition  cost 
of  $300  or  more  per  unit  exempt  that  recip¬ 
ients  subject  to  Cost  Accounting  Standards 
Board  regulations  may  use  the  CASH  stand¬ 
ard  of  $600  per  unit  and  useful  life  of  two 
years.  A  recipient  may  use  Its  own  definition 
of  nonexpendable  personal  property  provided 
that  the  definition,  would  at  least  Include  all 
tangible  personal  property  as  defined  above. 

d.  Expendable  personal  property. — Ex¬ 
pendable  personal  property  refers  to  all 
tangible  personal  property  other  than  non¬ 
expendable  property. 

e.  Excess  property. — Elxcess  property  means 
property  under  the  control  of  any  Federal 
lagency  that,  as  determined  by  the  head 
thereof.  Is  no  longer  required  for  Its  needs 
or  the  discharge  of  Its  responsibilities. 

f.  Acquisition  cost  of  purchased  nonex¬ 
pendable  personal  property. — Acquisition  cost 
of  an  Item  of  purchased  nonexpendable  per¬ 
sonal  property  means  the  net  Invoice  unit 
price  of  the  property  Including  the  cost  of 
modifications,  attachments,  accessories,  or 
auxiliary  apparattis  necessary  to  make  the 
property  usable  for  the  purpose  for  which  It 
was  acquired.  Other  charges  such  as  the  cost 
of  Installation,  transportation,  taxes,  duty 
or  protective  In-transit  Insurance,  shall  be 
Included  or  excluded  from  the  unit  acquisi¬ 
tion  cost  In  accordance  with  the  recipient’s 
regular  accounting  practices. 

g.  Exempt  property. — Exempt  property 
means  tangible  personal  property  acquired  In 
whole  or  in  part  with  Federal  funds,  and 
title  to  which  Is  vested  In  the  recipient  with¬ 
out  further  obligation  to  the  Federal  Govern¬ 
ment  except  as  provided  in  subparagraph  6a 
below.  Such  unconditional  vesting  of  title 
will  be  pursuant  to  any  Federal  legislation 
that  provides  the  Federal  sponsoring  agency 
with  adequate  authority. 

3.  Real  property. — Each  Federal  sponsoring 
agency  shall  prescribe  requirements  for  re¬ 
cipients  concerning  the  use  and  disposition 
of  real  property  acquired  partly  or  wholly 
under  grants  or  other  agreements.  Unless 
otherwise  provided  by  statute,  such  require¬ 
ments,  as  a  minimum,  .shall  contain  the 
following : 

a.  Title  to  real  property  shall  vest  In  the 
recipient  subject  to  the  condition  that  the 
recipient  shall  use  the  real  property  for  the 
authorized  purpose  of  the  project,  as  long  as 
it  is  needed. 

b.  The  recipient  shall  obtain  approval  by 
the  Federal  sponsoring  agency  for  the  use  of 
real  property  in  other  projects  when  the  re¬ 
cipient  determines  that  the  property  Is  no 
longer  needed  for  the  purpose  of  the  original 
project.  Use  in  other  projects  shall  be  limited 


to  those  under  oih«r  federally  sponsored  proj¬ 
ects  (l.e.,  grants  or  other  agreements)  or  pro¬ 
grams  that  have  purposes  consistent  with 
those  atuhortsed  for  support  by  the  Federal 
qx>ns(srlng  agency. 

e.  When  the  real  property  is  no  longer 
needed  as  provided  In  a  and  b  above,  the 
recipient  shall  request  disposition  Instruc¬ 
tions  from  the  Federal  sponsoring  agency  or 
its  successor  Federal  sponsoring  agency.  The 
Federal  sponsoring  agency  shall  observe  the 
following  rules  In  the  disposition  instruc¬ 
tions; 

(1)  The  recipient  may  be  permitted  to  re¬ 
tain  title  after  it  compensates  the  Federal 
Government  in  an  amount  ccsnputed  by  ap¬ 
plying  the  Federal  percentage  of  participa¬ 
tion  in  the  cost  of  the  original  project  to  the 
fair  market  value  of  the  property. 

(2)  The  recipient  may  be  directed  to  sell 
the  property  under  guidelines  provided  by 
the  Federal  ^mnaorlng  agency  and  pay  the 
Federal  Government  an  amount  computed 
by  applying  the  Federal  percentage  of  par¬ 
ticipation  In  the  cost  of  the  original  project 
to  the  proceeds  from  sale  (after  deducting 
actual  and  reasonable  selling  and  fix-up  ex¬ 
penses,  if  any.  from  the  sales  proceeds). 
When  the  recipient  is  authorized  ot  required 
to  sell  the  pix^rty.  proper  sales  procedures 
shall  be  established  that  provide  for  competi¬ 
tion  to  the  extent  practicable  and  result  In 
the  highest  possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the  Federal 
Government  provided  that  In  such  cases  the 
recipient  shall  be  entitled  to  ccunpensation 
computed  by  applying  the  recipient’s  per- 
cent^e  of  participation  In  the  cost  of  the 
program  or  project  to  the  current  fair  market 
value  of  the  property. 

4.  Federally -owned  nonexpendable  personal 
property. — Title  to  federally-owned  property 
remains  vested  In  the  Federal  Government. 
Recipients  shall  submit  annually  an  inven¬ 
tory  listing  of  federally-owned  property  in 
their  custody  to  the  Federal  sponsoring 
agency.  Upon  completion  <rf  the  agreement 
or  when  the  property  is  no  longer  needed, 
the  recipient  shall  r^mrt  the  property  to 
the  Federal  sponsoring  agency  for  further 
agency  utilization. 

If  the  Federal  sponsoring  agency  has  no 
further  need  tor  the  property.  It  shall  be 
declared  excess  and  reported  to  the  General 
Services  Administration.  Appropriate  dl^xisi- 
tlon  instructions  will  be  issued  to  the  re¬ 
cipient  after  completion  of  the  Federal 
agency  review. 

5.  Exempt  property. — When  statutory  au¬ 
thority  exists,  (e.g.,  PIj.  85-934,  42  UB.C. 
1892)  title  to  nonexpendable  personal  prop¬ 
erty  acquired  with  project  fimds,  shall  be 
vested  In  the  recipient  upon  acquisition  un¬ 
less  it  Is  determined  that  to  do  so  is  not  In 
furtherance  of  the  objectives  of  the  Federal 
sponsoring  agency.  When  title  is  vested  In 
the  recipient,  the  recipient  shiOl  have  no 
other  obligation  or  accountability  to  the 
Federal  Government  for  its  use  or  disposi¬ 
tion  except  as  provided  in  6a  below. 

6.  Other  nonexpendable  property. — When 
other  nonexpendable  tangible  personal  pr<p- 
erty  Is  acquired  by  a  recipient  with  project 
fimds,  title  shall  not  be  taken  by  the  Fed¬ 
eral  Government  but  shall  vest  in  the  re¬ 
cipient  subject  to  the  following  conditions: 

a.  Right  to  transfer  title. — For  items  of 
nonexpendable  personal  property  having  a 
unit  acquisition  cost  of  $1,000  or  more,  the 
Federal  sponsoring  agency  may  reserve  the 
right  to  transfer  the  title  to  the  Federal 
Government  or  to  a  third  party  named  by 
the  Federal  Government  when  such  third 
party  is  otherwise  eligible  under  existing 
statutes.  Such  reservation  shall  be  subject  to 
the  following  standards: 

(1)  The  pix^rty  ehall  be  appn^riately 
Identified  in  the  grant  or  other  agreement 


or  otherwise  made  known  to  the  recipient 
In  writing. 

(2)  The  Federal  sponsoring  agency  shall 
issue  disposition  instructions  within  120  cal¬ 
endar  days  after  the  end  of  the  Federal  sup¬ 
port  of  the  project  for  which  it  was  acquired. 
If  the  Federal  sponsoring  agency  fails  to  issue 
disposition  Instructions  within  the  120  cal¬ 
endar  day  period,  the  recipient  shall  apply 
the  standards  of  subparagraphs  6b  and  6c 
as  appropriate. 

(3)  When  the  Federal  sponsoring  agency 
exercises  its  right  to  take  title,  the  personal 
pr<^>erty  shall  be  subject  to  the  provisions 
for  federally-owned  nonexpendable  property 
discussed  In  paragraph  4,  above. 

(4)  When  title  Is  transferred  either  to  the 
Federal  Government  or  to  a  third  party  the 
provisions  of  subparagraph  6c(2)  (b)  should 
be  followed. 

b.  Use  of  other  tangible  nonexpendable 
property  for  which  the  recipient  has  title. 

(1)  The  recipient  shall  use  the  property 
In  the  project  or  program  fOT  which  It  was 
acquired  as  long  as  needed,  whether  or  not 
the  project  or  program  continues  to  be  sup¬ 
ported  by  Federal  funds.  When  no  longer 
needed  for  the  original  project  or  program, 
the  recipient  shall  use  the  property  In  con¬ 
nection  with  Its  other  federally  sponsored 
activities,  in  the  following  order  of  priority; 

(a)  Activities  sponsored  by  the  same  Fed¬ 
eral  agency. 

(b)  Activities  sponsored  by  other  Federal 
agencies. 

(2)  Shared  use. — During  the  time  that 
nonexempt  nonexpendable  personal  proper¬ 
ty  is  held  for  use  on  the  project  or  program 
for  which  It  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other  proj¬ 
ects  or  programs  tf  such  other  use  will  not 
Interfere  with  the  work  on  the  project  or 
program  tor  which  the  property  was  origi¬ 
nally  acquired.  First  preference  for  such 
other  use  shall  be  given  to  other  projects  or 
programs  sponsored  by  the  Federal  agency 
that  financed  the  property;  second  prefer¬ 
ence  shall  be  given  to  projects  or  programs 
sponsored  by  other  Federal  agencies.  If  the 
property  Is  owned  by  the  Federal  Govern¬ 
ment,  use  on  other  activities  not  sponsored 
by  the  Federal  Government  shall  be  per¬ 
missible  tf  authorized  by  the  Fed«^l  agency. 
User  charges  should  be  considered  If  appro¬ 
priate. 

c.  Disposition  of  other  nonexpendable 
property. — When  the  recipient  no  longer 
needs  the  property  as  provided  In  6b  above, 
the  property  may  be  used  for  other  activi¬ 
ties  In  accordance  with  the  following  stand¬ 
ards; 

(1)  Nonexpendable  property  with  a  unit 
acquisition  cost  of  less  than  tlflOO. — The  re¬ 
cipient  may  use  the  property  tar  other  activi¬ 
ties  without  reimbursement  to  the  Federal 
Government  or  sell  the  property  and  re¬ 
tain  the  proceeds. 

(2)  Nonexpendable  personal  property  with 
a  unit  acquisition  cost  of  SI, 000  or  more. — 
The  recipient  may  retain  the  property  for 
other  uses  provided  that  compensation  is 
made  to  the  original  Federal  sponsoring 
agency  or  its  successor.  The  amount  of  com¬ 
pensation  shall  be  computed  by  applying 
the  percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or  program  to 
the  current  fair  market  value  of  the  property. 
If  the  recipient  has  no  need  for  the  property 
and  the  property  has  further  use  value,  the 
recipient  shall  request  disposition  Instruc¬ 
tions  from  the  m^lnal  sponsoring  agency. 
The  Federal  sponsoring  ageiMiy  shall  deter¬ 
mine  whether  the  property  can  be  used  to 
meet  the  agency’s  requirements.  If  no  re¬ 
quirement  exists  within  that  agency,  the 
availability  of  the  property  shall  be  report¬ 
ed  to  the  General  Services  Administration 
by  the  Federal  agency  to  determine  whether 
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a  requirement  ior  the  property  exists  In  other 
Federal  agencies.  The  Federal  sponsoring 
agency  shall  issue  instructions  to  the  recipi¬ 
ent  no  later  than  120  days  after  the  recip¬ 
ient’s  request  and  the  following  procedures 
shall  govern; 

(a)  If  so  instructed  or  If  disposition  in¬ 
structions  are  not  issued  within  120  calen¬ 
dar  days  after  the  recipient’s  request,  the 
recipient  shaU  seU  the  property  and  reim¬ 
burse  the  Federal  sponsoring  agency  an 
amount  computed  by  applying  to  the  sales 
proceeds  the  percentage  of  Federal  partici¬ 
pation  in  the  cost  of  the  original  project  or 
program.  However,  the  recipient  shall  be 
permitted  to  deduct  and  retain  from  the  Fed¬ 
eral  share  $100  or  ten  percent  of  the  pro¬ 
ceeds,  whichever  is  greater,  for  the  recipient’s 
selling  and  handling  expenses. 

(b)  If  the  recipient  is  Instructed  to  ship 
the  property  elsewhere,  the  recipient  shall 
be  reimbimsed  by  the  benefiting  Federal 
agency  with  an  amount  which  is  computed 
by  applying  the  percentEige  of  the  recipient’s 
participation  in  the  cost  of  the  original  grant 
project  or  program  to  the  cvurent  fair  market 
value  of  the  property,  plus  any  reasonable 
shlppii^  or  interim  storage  costs  Incurred. 

(c)  If  the  recipient  Is  Instructed  to  other¬ 
wise  dispose  of  the  property,  the  recipient 
shall  be  reimbursed  by  the  Federal  sponsor¬ 
ing  agency  for  such  costs  incurred  in  its 
disposition. 

d.  Property  management  standards  for 
nonexpendable  property. — ^The  recipient’s 
property  management  standards  for  nonex¬ 
pendable  personal  property  shall  Include  the 
following  procedural  requirements: 

(1)  Property  records  shall  be  maintained 
acciu-ately  and  shall  Include: 

(a)  A  description  of  the  property. 

(b)  Manufacturer’s  serial  number,  mod^ 
number.  Federal  stock  number,  national 
stock  number,  or  other  identification  num¬ 
ber. 

(c)  Soiuce  of  the  property,  including 
grant  or  other  agreement  number. 

(d)  Whether  title  vests  In  the  recipient  or 
the  Federal  Government. 

(e)  Acquisition  date  (or  date  received.  If 
the  property  was  furnished  by  the  Federal 
Government)  and  cost. 

(f)  Percentage  (at  the  end  of  the  budget 
year)  of  Federal  p^uticlpatlon  in  the  cost  of 
the  project  or  program  tor  which  the  prop¬ 
erty  was  acquired.  (Not  f^ipUcable  to  pix^- 
erty  furnished  by  the  Federal  Government.) 

(g)  Location,  use  and  condition  of  the 
property  and  the  date  the  lnf<H‘matlon  was 
reported. 

(h)  Unit  acquisition  cost. 

(i)  Ultimate  disposition  data.  Including 
date  of  disposal  and  sales  price  or  the  method 
used  to  determine  current  fair  market  value 
where  a  recipient  compensates  the  Federal 
sponsoring  agency  for  Its  share. 

(2)  Property  owned  by  the  Federal  Gov¬ 
ernment  must  be  marked  to  Indicate  Fed¬ 
eral  ownership. 

(3)  A  physical  inventory  of  property  shall 
be  taken  and  the  results  reconciled  with  the 
property  records  at  least  once  every  two 
years.  Any  differences  between  quantities  de¬ 
termined  by  the  physical  Inspection  and 
those  shown  In  the  accounting  records  shall 
be  investigated  to  determine  the  causes  of 
the  difference.  The  recipient  sha(J,  In  connec¬ 
tion  with  the  inventory,  verify  the  existence, 
current  utilization,'  and  continued  need  for 
the  property. 

(4)  A  control  system  shall  be  in  effect  to 
insure  adequate  safeguards  to  prevent  loss, 
damage,  or  theft  of  the  property.  Any  loss, 
damage,  or  theft  of  nonexpendable  property 
shall  be  investigated  and  fully  documented; 
if  the  property  was  owned  by  the  Federal 
Government,  the  recipient  shall  promptly 
notify  the  Federal  sponsoring  agency. 


(5)  Adequately  maintenance  procedures 
shall  be  implemented  to  keep  the  prc^rty 
in  good  condition. 

(6)  Where  the  recipient  Is  authorized  or 
required  to  sell  the  property,  proper  sales 
procedures  shall  be  established  which  would 
provide  tor  competition  to  the  extent  practi¬ 
cable  and  result  in  the  highest  possible 
return. 

7.  Expendable  personal  property. — ^Tltle  to 
expendable  personal  property  shall  vest  In 
the  recipient  upon  acquisition.  If  there  Is  a 
residual  Inventory  of  such  property  exceed¬ 
ing  $1,000  in  total  aggregate  fair  market 
value,  upon  termination  or  completion  of  the 
grant  or  other  agreement,  and  the  property 
is  not  needed  for  any  other  federally  spon¬ 
sored  project  or  program,  the  recipient  shall 
retain  the  property  for  use  on  nonfederally 
sponsored  activities,  or  sell  It.  but  must  In 
either  case,  compensate  the  Federal  Govern¬ 
ment  for  its  share.  The  amount  of  compen¬ 
sation  shall  be  computed  in  the  same  man¬ 
ner  as  nonexi>endable  personal  property. 

8.  Intangible  property. 

a.  Inventions  and  patents. — ^If  any  program 
produces  patentable  items,  patent  rights, 
processes,  or  Inventions,  in  the  course  of 
work  sponsored  by  the  Federal  Government, 
such  fact  shall  be  promptly  and  fully  report¬ 
ed  to  the  Federal  sponsoring  agency.  Unless 
there  is  a  prior  agreement  between  the  re¬ 
cipient  and  the  Federal  sponsoring  agency 
on  disposition  of  such  items,  the  Federal 
sponsoring  agency  shall  determine  whether 
protection  on  the  invention  or  discovery 
shall  be  sought.  The  Federal  sponsoring 
agency  will  also  determine  how  the  rights  in 
the  invention  or  discovery — ^including  rights 
under  any  patent  issued  thereon — shall  be 
allocated  and  administered  in  order  to  pro¬ 
tect  the  public  interest  consistent  with 
“Government  Patent  Policy^  (President’s 
Memorandum  for  Heads  of  Executive  De¬ 
partments  and  Agencies,  August  23, 1971,  and 
statement  of  Government  Patent  Policy  as 
printed  In  38  P.B.  16889). 

b.  Copyrights. — Except  as  otherwise  pro¬ 
vided  in  the  terms  and  conditions  of  the 
agreement,  the  author  or  the  recipient  m*- 
ganlzatlon  is  free  to  copyright  any  books, 
publications,  or  other  copyrightable  mate¬ 
rials  developed  in  the  course  of  or  under  a 
Federal  agreement,  but  the  Federal  spon¬ 
soring  agency  shall  reserve  a  royalty-free, 
nonexclusive  and  Irrevocable  right  to  repro¬ 
duce,  publish,  or  otherwise  use,  and  to 
authorize  others  to  use,  the  work  for  Gov¬ 
ernment  purposes, 

[PR  Doc.77-34e3  Piled  2-3-77:8:45  am] 

Title  47 — Telecommunication 

CHAPTER  I — FEDERAL 
COMMUNICATIONS  COMMISSION 
[Docket  No.  20660;  RM-25501 
PART  73— RADIO  BROADCAST  SERVICES 

TV  Broadcast  Stations  in  Beatrice,  Falls 

City  and  Pawnee  City,  Nebraska; 
Changes  Made  in  Table  of  Assignments 

Adopted;  January  27, 1977. 

Released:  February  1, 1977. 

Report  and  Order — Proceeding  terrain 
noted.  In  the  matter  of  amendment  of 
§  73.606(b),  Table  of  Assignments.  Tele¬ 
vision  Broadcast  Stations.  (Beatrice, 
Palls  City,  and  Pawnee  CTity,  Nebraska) , 
Docket  No.  20660  RM-2559. 

1.  The  Commission  hw’ein  considers 
the  Notice  of  Proposed  Rule  Making,  40 
PR  59601,  in  the  above-captiwied  pro¬ 
ceeding  instituted  in  response  to  a  petl- 


ticm  filed  by  the  Nebraska  Educational 
Television  Commission  (“NETC”).  The 
petltlfm  proposed  the  amendment  of 
§  73.606(b)  of  the  Commission’s  rules, 
the  Television  Table  of  Assignments,  by 
assigning  channels  reserved  for  noncom¬ 
mercial  educational  use  at  Beatrice 
(Channel  *23) ,  Falls  City  (Channel  *24) , 
and  Pawnee  City  (Channel  *33).  The 
only  comment  received  in  response  to  the 
Notice  was  a  reafiBrmance  of  its  initial 
comments  by  petitioner,  and  no  repily 
comments  were  received. 

2.  NETC  is  the  Nebraska  state  agency 
responsible  for  providing  noncommercial 
television  service  to  state  residents.  Eight 
educational  'TV  stations  licensed  to 
NETC  plus  Station  KUON-TV  licensed 
to  the  University  of  Nebraska  comprise 
the  educational  television  network  for 
the  state  of  Nebraska.  As  the  Notice 
pointed  out,  these  nine  stations,  together 
with  four  television  broadcast  translator 
stations,  provide  service  to  all  of  the 
state  except  for  an  area  in  the  south¬ 
eastern  part  of  the  state  which  remains 
unserved.  The  assignments  proposed  in 
the  Notice  would  allow  NETC  to  complete 
the  coverage  of  the  state  by  initially  op¬ 
erating  high-powered  translators  on  the 
requested  assignments,  and  aUowing  fu¬ 
ture  upgrading  of  the  facilities  to  full 
broadcast  staticm  capability.' 

3.  Beatrice  (pop.  12,389;  Clage  County, 
pop,  25,731) ,  Falls  CTity  (pop.  5,444;  Rich¬ 
ardson  County,  pop.  12,277)  and  Pawnee 
City  (pop.  1,267;  Pawnee  Covmty,  pop. 
4,473)  are  all  located  in  the  unserved 
southeastern  portion  of  Nebraska.  NETC 
states  that  a  first  educational  television 
service  will  be  provided  to  26,621  persons 
if  its  proposals  were  adopted.* 

4.  Tlie  Notice  indicated  that  the  pro¬ 
posed  assignments  meet  the  Commis¬ 
sion’s  separation  requirements  and  other 
technical  criteria,  and  indicated  that 
each  may  be  assigned  without  requiring 
cl  anges  at  other  communities  listed  in 
the  Table  of  Assignments,  Additionally, 
the  Notice  pointed  out  that  a  minimum 
of  seventeen  channels  are  available  for 
assignment  at  the  selected  communities 
and  the  petitioner  has  selected  channels 
with  the  lowest  numbers  available  for 
assignment  to  these  communities. 

5.  In  view  of  the  above,  the  Commis¬ 
sion  believes  that  the  pidilic  interest 
would  be  served  by  adopting  the  amend¬ 
ments  proposed.  We  have  been  per¬ 
suaded  that  adoption  of  the  amend¬ 
ments  will  result  in  Improved  public  tele¬ 
vision  reception  to  an  area  of  the  state 
which  has  shared  in  the  costs  of  the 
state’s  public  television  network  but 
which,  in  the  past,  has  received  very 
little  of  the  benefits. 

6.  Accordingly,  it  is  ordered.  That  ef¬ 
fective  March  14,  1977,  the  Television 


^Pursuant  to  paragraph  4  of  the  Report 
and  Order  In  Docket  No.  18881,  23  HJt.  3d 
1504  (1971),  high-powered  UHF  translators 
may  be  operated  only  on  channels  which  are 
listed  In  the  ’Television  ’Table  of  Assignments. 
See  also  {{  74.703(g)  and  74.735(e)  of  the 
rules. 

*  Hie  Notice  Indicated  that  this  figure  does 
not  include  cable  television  system  subscrib¬ 
ers. 
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Table  of  Assignments  <§  73.606(b)  of  the 
Commission’s  rules)  is  amended  by  as¬ 
signing  channels  reserved  for  noncom¬ 
mercial  educational  use  to  the  commimi- 
ties  named  below: 


city  Channel  No. 

Beatrice,  Nebr _  *23  + 

Falls  City,  Nebr _  *24 

Pawnee  City,  Nebr _  *33  + 


7.  Authority  for  the  action  taken  here¬ 
in  is  foimd  in  sections  4(i),  5(d)(1),  303 

(g)  and  (r)  and  307(b)  of  the  Com¬ 
munications  Act  of  1934,  as  amended, 
and  §  0.281(b)  (6)  of  the  Commission’s 
rules. 

8.  It  is  further  ordered.  That  this  pro¬ 
ceeding  is  terminated. 

(Secs.  4,  5,  303,  48  Stat.,  as  amended,  1066, 
1068,  1082;  (47  U.S.C.  154,  155,  303).) 

Federal  Communications 
Commission, 

Wallace  E.  Johnson, 

Chief,  Broadcast  Bureau. 
(FB  Doc.77-3618  Piled  2-3-77; 8:45  am) 

Title  49 — ^Transportation 

CHAPTER  X— INTERSTATE  COMMERCE 
COMMISSION 

SUBCHAPTER  A— GENERAL  RULES  AND 
REGULATIONS 

(Rev.  S.O.  No.  1210;  Arndt.  No.  5) 

PART  1033— CAR  SERVICE 
Providence  and  Worcester  Co. 

At  a  Session  of  the  INTERSTATE 
COMMERCE  (X)MMISSION,  Railroad 
Service  Board,  held  in  Washington,  D.C., 
on  the  31st  day  of  January,  1977. 

Upon  further  consideration  of  Revised 
Service  Order  No.  1210  (40  PR  7452, 
19478,  41  FR  4929,  15414  and  32430),  and 
good  cause  appearing  therefor : 

It  is  ordered.  That:  Service  Order  No. 
1210  Providence  and  Worcester  Com¬ 
pany  authorized  to  operate  over  tracks 
of  Peim  Central  Transportation  Com¬ 
pany,  Robert  W.  Blanchette,  Richard  C. 
Bond  and  John  H.  McArthur,  Trustees; 
Penn  Central  Transportation  Company, 
Robert  W.  Blanchette,  Richard  C.  Bond 
and  John  H.  McArthur,  Trustees,  au¬ 
thorized  to  operate  over  tracks  of  Provi¬ 
dence  and  Worcester  Company  be,  and 
it  is  hereby,  amended  by  substituting  the 
foUowing  paragraph  (h)  for  paragraph 

(h)  thereof: 

(h)  Expiration  date.  The  provisions 
of  this  order  shall  expire  at  11:59  p.m., 
July  31,  1977,  unless  otherwise  modified, 
changed,  or  suspended  by  order  of  this 
Commission. 

Effective  date.  This  amendment  shall 
become  effective  11:59  p.m.,  January  31, 
1977. 

(Secs.  1,  12,  15.  and  17(2),  24  SUt.  379.  383. 
384,  as'  amended;  49  U.S.C.  1,  12,  15,  and 
17(2).  Interprets  or  applies  Secs.  1(10-17),  15 
(4),  and  17(2),  40  Stat.  101,  as  amended,  54 
Stat.  911;  49  U.S.C.  1(10-17),  15(4),  and 
17(2).) 

It  is  further  ordered.  That  a  copy  of 
this  amendment  shall  be  served  upon 
the  Association  of  American  Railroads, 
Car  Service  Division,  as  agent  of  all  rail¬ 


roads  subscribing  to  the  car  service  and 
car  hire  agreement  under  the  terms  of 
that  agreement,  and  upon  the  American 
Short  Line  Railroad  Association;  and 
that  notice  of  this  amendment  be  given 
to  the  general  pubUc  by  depositing  a 
copy  in  the  Office  of  the  Secretary  of  the 
Commission  at  Washington,  D.C.,  and  by 
filing  it  with  the  Director,  Office  of  the 
Federal  Register. 

By  the  Commission,  Railroad  Service 
Board,  members  Joel  E.  Burns,  Lewis 
R.  Teeple  and  Thomas  J.  Byrne. 

Robert  L.  Oswald, 

Secretary. 

[PR  Doc.77-3662  Piled  2-3-77;8;45  am] 

Title  50 — Wildlife  and  Fisheries 

CHAPTER  I— U.S.  FISH  &  WILDLIFE  SERV¬ 
ICES  DEPARTMENT  OF  THE  INTERIOR 

PART  32— HUNTING 
Mingo  National  Wildlife  Refuge 

The  following  special  regulations  are 
issued  and  are  effective  on  date  of  pub¬ 
lication  in  the  Federal  Register. 

§  32.22  Special  Regulations:  upland 
game;  for  individual  wildlife  refuge 
areas. 

Missouri 

MINGO  national  WILDLIFE  REFUGE 

Correction  on  opening  date  for  himt- 
ing  squirrels  on  Mingo  National  Wildhfe 
Refuge  as  follows; 

(1)  The  opening  season  for  the  hunt¬ 
ing  of  squirrel  on  the  refuge  shall  be 
from  the  opening  date  of  the  statewide 
season,  August  1,  1977  through  Septem¬ 
ber  30,  1977  inclusive. 

Gerald  L.  Clawson, 
Refuge  Manager,  Mingo  Na¬ 
tional  Wildlife  Refuge,  Pux- 
ico,  Missouri. 

January  14, 1977. 

IPR  Doc.77-3460  Piled  2-3-77:8:45  am| 

Title  7 — Agriculture 

CHAPTER  II— FOOD  AND  NUTRITION 
SERVICE.  DEPARTMENT  OF  AGRICUL¬ 
TURE 

PART  270— GENERAL  INFORMATION  AND 
DEFINITIONS 

PART  271 — PARTICIPATION  OF  STATE 
AGENCIES  AND  ELIGIBLE  HOUSEHOLDS 

Food  Stamp  Program;  Recission  of 
Amendments 

The  Federal  Register  of  May  7.  1976 
(41  FR  18781),  contained  amendments 
to  Parts  270  and  271  of  the  regulations 
governing  the  Food  Stamp  Program.  'The 
U.S.  District  Court  for  the  Dirstrict  of 
Columbia  restrained  implementation  of 
these  amendments  and  the  Food  Stamp 
Program  has  continued  to  be  governed 
by  the  regulations  in  effect  on  May  6. 
1976,  except  to  the  extent  such  regula¬ 
tions  have  been  otherwise  amended  or 
modified  (41  PR  56297). 

In  view  of  the  adverse  impact  on  large 
segments  of  participants,  questions  about 
the  adequacy  of  the  rulemaking  process 


itself,  and  other  consideration,  the  De¬ 
partment  has  determined  that  prompt 
rescission  of  the  amendments  published 
May  7,  1976.  from  a  technically  pending 
status  will  facilitate  the  present  review 
and  development  of  f(xxl  stamp  policy 
and  regulations.  It  has  further  been  de¬ 
termined  that  notice  of  proposed  rule- 
making  is  in  this  instance  unnecessary 
and  contrary  to  the  public  interest. 

The  amendments  to  Parts  270  and  271 
of  the  regulations  governing  the  Food 
Stamp  Program  published  in  the  Federal 
Register  of  May  7,  1976  (41  FR  18781- 
18804),  are  hereby  rescinded.  Except  as 
they  have  been  or  may  be  otherwise 
amended  or  modified,  the  Food  Stamp 
Program  shall  be  governed  by  the  regu¬ 
lations  in  effect  on  May  6, 1976. 

Dated:  February  2, 1977. 

Bob  Bergland, 
Secretary. 

[FR  Doc.77-3845  Filed  2-3-77;8:45  am] 


CHAPTER  VII— AGRICULTURAL  STABILI¬ 
ZATION  AND  CONSERVATION  SERVICE 
(AGRICULTURAL  ADJUSTMENT),  DE¬ 
PARTMENT  OF  AGRICULTURE 

SUBCHAPTER  B — FARM  MARKETING  (}UOTAS 
AND  ACREAGE  ALLOTMENTS 

PART  723 — CIGAR-FILLER  (TYPE  41)  AND 
MARYLAND  TOBACCO 

Subpart — Proclamations,  Determinations 
and  Announcements  of  National  Market¬ 
ing  Quotas  and  Referendum  Results 

Proclamation  of  Quotas — 1977-78, 1978- 
79  AND  1979-80  Marketing  Years  and 
Determinations  and  Announcements 
1977-78  Marketing  Year — Cigar-fill¬ 
er  (Type  41)  and  Maryland  Tobacco 

Basis  and  purpose.  Sections  723.1  and 
723.2  are  issued  pursuant  to,  and  in  ac¬ 
cordance  with,  the  Agricultural  Adjust¬ 
ment  Act  of  1938,  as  amended,  herein¬ 
after  referred  to  as  the  “Act”,  to  pro¬ 
claim  national  marketing  quotas  for 
cigar-filler  (type  41)  and  Maryland  to¬ 
bacco  for  each  of  the  three  marketing 
years  beginning  October  1,  1977,  Octo¬ 
ber  1. 1978,  and  October  1. 1979.  Sections 
723.11  and  723.12  are  also  issued  pur¬ 
suant  to  the  Act  to  determine  the  reserve 
supply  level  and  the  total  supply  of  each 
kind  of  tobacco  for  the  marketing  year 
beginning  October  1.  1976,  to  announce 
for  the  1977-78  marketing  year  the 
amounts  of  the  national  marketing 
quotas,  national  acreage  allotments,  na¬ 
tional  acreage  factors  for  apportioning 
the  national  acreage  allotments  (less  re¬ 
serve)  to  old  farms,  and  the  amounts  of 
the  national  reserves  and  parts  thereof 
available  for  (a)  new  farms  and  (b) 
making  corrections  and  adjusting  in¬ 
equities  in  old  farm  allotments  for  such 
kinds  of  tobacco.  The  material  previously 
appearing  in  these  sections  imder  center- 
heads  Proclamation  of  Quotas  and  De¬ 
terminations  and  Announcements — 
1974-75  Marketing  Year  remain  in  full 
force  and  effect  for  the  crops  to  which 
it  was  applicable. 

The  determinations  contained  in 
§§  723.11  and  723.12  have  been  made  on 
the  basis  of  the  latest  available  statistics 
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of  the  Federal  Government,  and  after 
due  consideration  of  data,  views,  and 
recommendations  received  from  cigar - 
filler  (type  41)  and  Maryland  tobacco 
producers  and  others  as  provided  in  a 
notice  (41  PR  55549)  given  in  accordance 
with  the  provisions  of  5  U.S.C.  553. 

No  recommendations  on  the  amount  of 
the  1977  quota  for  either  tobacco  were 
received.  The  determinations  with  re¬ 
spect  to  the  referendums  are  being  set 
forth  in  a  separate  notice  which  shall 
deal  with  the  comments  and  recommen¬ 
dations  pertaining  to  the  referendums. 

Since  the  Act  requires  the  holding  of 
separate  referendums  of  cigar-filler  ftype 
41)  and  Maryland  tobacco  producers 
within  30  days  after  issuance  of  the 
proclamation  of  national  marketing 
quotas  for  such  kinds  of  tobacco  to  de¬ 
termine  whether  such  producers  favor 
marketing  quotas,  since  such  farmers 
must  be  notified,  insofar  as  practicable, 
of  their  farm  acreage  allotments  prior 
to  the  referenda  and  since  notices  of 
allotments  cannot  be  mailed  until  the 
issuance  of  the  proclamations  herein,  it 
is  hereby  found  that  compliance  with  the 
notice  of  proposed  rule  making  and  pub¬ 
lic  participation  procedure  in  5  U.S.C. 
553  is  impracticable  ^nd  contrary  to  the 
Public  interest.  Therefore,  this  revision 
is  issued  without  following  such  proce¬ 
dure. 

Section  312(b)  of  the  Act  provides,  in 
part,  that  the  amount  of  the  national 
marketing  quota  is  the  total  quantity  of 
a  kind  of  tobacco  which  may  be  marketed 
which  will  make  available  during  such 
marketing  year  a  supply  of  such  tobacco 
equal  to  the  reserve  supply  level.  The 
amount  of  the  national  marketing  quota 
so  announced  may,  not  later  than  the 
following  March  1,  be  increased  by  not 
more  than  20  percent  if  the  Secretary 
determines  that  such  increa.se  is  neces¬ 
sary  in  order  to  meet  market  demands  or 
to  avoid  undue  restrictions  of  marketings 
in  adjusting  the  total  supply  to  the  re¬ 
serve  supply  level. 

The  reserve  supply  level  is  defined  in 
the  Act  as  105  percent  of  the  normal  sup¬ 
ply.  The  normal  supply  is  defined  in  the 
Act  as  a  normal  year’s  domestic  con¬ 
sumption  and  exports,  plus  175  percent 
of  a  normal  year’s  domestic  consumption 
and  65  percent  of  a  normal  year’s  ex¬ 
ports.  A  normal  year’s  domestic  con¬ 
sumption  is  defined  in  the  Act  as  the 
yearly  average  quantity  produced  in  the 
United  States  and  consumed  in  the 
United  States  during  the  10  marketing 
years  immediately  preceding  the  market¬ 
ing  year  in  which  such  consumption  is 
determined,  adjusted  for  current  trends 
in  such  consumption.  A  normal  year’s  ex¬ 
ports  is  defined  in  the  Act  as  the  yearly 
average  quantity  produced  in  the  United 
States  which  was  exported  from  the 
United  States  during  the  10  marketing 
years  immediately  preceding  the  market¬ 
ing  year  in  which  such  exports  are  de¬ 
termined.  adjusted  for  current  trends  in 
such  exports. 

Cigar-Filler  ^Type  41)  Tobacco 

The  yearly  average  quantity  of  cigar- 
filler  ftype  41)  tobacco  produced  in  the 


United  States  which  is  estimated  to  have 
been  consumed  in  the  United  States  dur¬ 
ing  the  10  marketing  years  preceding  the 
1976-77  marketing  year  was  about  36.4 
million  pounds.  The  average  annual 
quantity  of  cigar-filler  (type  41)  tobacco 
produced  in  the  United  States  and  ex¬ 
ported  from  the  United  States  during  the 
10  marketing  years  preceding  the  1976- 
77  marketing  year  was  0.6  million  pounds  . 
(farm-sales  weight  basis).  Since  both 
domestic  use  and  exports  have  been 
trending  downward  during  the  10-year 
period,  25.7  million  pounds  have  been 
used  as  a  normal  year’s  domestic  con¬ 
sumption  and  0.4  million  pounds  have 
been  used  as  a  normal  year’s  exports. 
Application  of  the  formula  prescribed  by 
the  Act  results  in  a  reserve  supply  level 
of  75.0  million  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  cigar-filler  (type  41)  tobacco 
held  on  October  1.  1976,  as  46.8  million 
pounds.  The  1976  cigar-filler  (type  41) 
tobacco  crop  is  estimated  to  be  23.1  mil¬ 
lion  pounds.  Therefore,  the  total  supply 
of  cigar-filler  (tvF)e  41)  tobacco  for  the 
1976-77  marketing  year  is  69.9  million 
pounds.  During  the  1976-77  marketing 
year,  it  is  estimated  that  disappearance 
will  total  about  22.5  million  pounds.  By 
deducting  this  disappearance  from  the 
total  supply,  a  carryover  of  47.4  million 
pounds  for  the  1977-78  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1,  1977,  results  in  a  national 
marketing  quota  for  the  1977-78  market¬ 
ing  year  of  27.6  million  pounds. 

In  accordance  with  section  313(g)  of 
the  Act.  the  1977  national  marketing 
quota,  divided  by  the  1972-76,  5-year  na¬ 
tional  average  yield  of  1,720  pounds  per 
acre,  results  in  a  1977  national  acreage 
allotment  of  16,046.51  acres. 

Pursuant  to  the  provisions  of  section 
313<g).  a  national  acreage  factor  of  1.00 
is  determined  by  dividing  the  national 
acreage  allotment  less  a  national  reserve 
of\160.00  acres,  by  the  total  of  the  1977 
preliminary  farm  acreage  allotments. 
The  preliminary  farm  acreage  allotments 
refiect  the  factors  specified  in  section 
313(g)  for  apportioning  the  national 
acreage  allotment,  less  reserve,  to  old 
farms. 

Maryland  Tobacco 

'The  yearly  average  quantity  of  Mary¬ 
land  tobacco  produced  in  the  United 
States  which  is  estimated  to  have  been 
consumed  in  the  United  States  during 
the  ten  years  preceding  the  1976-77 
marketing  year  was  about  23.4  million 
pounds.  The  average  annual  quantity  of 
Maryland  tobacco  prixiuced  in  the 
United  States  and  exported  during 
-the  10  marketing  years  preceding  the 
1976-77  marketing  year  was  11.7  million 
pounds  (farm-sale  weight  basis) .  Domes¬ 
tic  consumption  is  very  erratic,  while 
exports  have  trended  downward.  With 
this  in  mind.  22.0  million  pounds  has  been 
used  as  a  normal  year’s  domestic  con¬ 
sumption  and  7.6  million  pounds  has  been 
used,  as  e,  normal  year’s  exports.  Applica¬ 
tion  of  the  formula  prescribed  by  the  Act 


results  in  a  reserve  supply  level  of  76.7 
million  pounds. 

Carryover  stocks  of  Maryland  tobacco 
in  the  hands  of  manufacturers  and  deal¬ 
ers  on  January  1.  1977,  are  estimated  to 
be  39.6  million  pounds.  TTie  1976  Mary¬ 
land  tobacco  crop  is  estimated  to  be  28.8 
million  pounds.  Therefore,  the  total  sup¬ 
ply  of  Maryland  tobacco  for  the  1976-77 
marketing  year  is  68.4  million  pounds. 
During  the  1976-77  marketing  year,  it  is 
estimated  that  disappearance  will  total 
about  30.0  million  pounds.  By  deducting 
this  disappearance  from  the  total  supply, 
a  carryover  of  38.4  million  pounds  for  the 
1977-78  marketing  year  is  obtained. 

The  difference  between  the  reserve  sup¬ 
ply  level  and  the  estimated  carryover  for 
the  1976-77  marketing  year,  results  in  a 
national  marketing  quota  for  the  1977-78 
m3rketing  year  of  38.3  million  pounds. 

In  accordance  with  section  313(g)  of 
the  Act,  the  1977  national  marketing 
quota,  divided  by  the  1972-76,  5-year  na¬ 
tional  average  yield  of  1,144  pounds  per 
acre,  results  in  a  1977  national  acreage 
allotment  of  33.479.02  acres. 

Pursuant  to  the  provisions  of  section 
313<g).  a  national  acreage  factor  of  1.0 
is  determined  by  dividing  the  national 
acreage  allotment  less  a  national  reserve 
of  110.00  acres,  by  the  total  of  the  1977 
preliminary  farm  acreage  allotments. 
'The  preliminary  farm  acreage  allotments 
reflect  the  factors  specified  in  section  313 
( g)  for  apportioning  the  national  acreage 
allotment,  less  reserve,  to  old  farms. 

7  CFR  Part  723  is  amended  as  follows: 

1.  Sections  723.1  and  723.2  and  the 
preceding  centerhead  are  revised  to  read 
as  follows: 

Proclamation  of  Quotas 

Sec. 

720.1  Cigar-filler  (type  41)  tobacco — 1977- 

78,  1978-79,  and  1979-80  marketing 

vears. 

723.2  Maryland  tobacco — 1977-78.  1978-79. 

and  1979-80  marketing  years. 

Authority:  Secs.  301,  312,  313,  375.  52  Stat. 
38.  as  amended.  46.  as  amended,  47.  as 
amended.  66,  as  amended  (7  U.S.C.  1301. 
1312,  1313,  1375). 

Proclamation  of  Quotas 

§  723.1  Cigar-filler  (lvpe41)  tobacco— 

1977- 78,  1978-79,  and  1979-80 

marketing  years. 

Since  the  1976-77  marketing  year  is 
the  last  of  3  consecutive  years  for  which 
marketing  ouotas  previously  proclaimed 
were  disapproved  by  producers  of  cigar- 
filler  (type  41)  tobacco  in  a  referendum, 
and  since  producers  of  such  kind  of 
tobacco  had  disapproved  national  mar¬ 
keting  quotas  on  such  kind  of  tobacco  in 
referenda  held  in  3  successive  years  sub¬ 
sequent  to  1952,  section  312(a)  (4)  of  the 
Act  requires  the  proclamation  of  a  na¬ 
tional  marketing  quota  for  each  of  the 
three  marketing  years  beginning  Octo¬ 
ber  1.  1977,  October  1,  1978,  and  Octo¬ 
ber  1. 1979  :  and  each  such  quota  is  hereby 
proclaimed. 

§  723.2  Maryland  tobacco— 1977— 78, 

1978— 79,  and  1979—80  marketing 

years. 

Since  the  1976-77  marketing  year  is 
the  last  of  three  consecutive  years  for 
which  marketing  quotas  previously  pro- 
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claimed  were  disapproved  by  producers  of 
Maryland  tobacco  in  a  referendum,  and 
since  producers  of  such  kind  of  tobacco 
had  disapproved  national  marketing 
quotas  on  such  kind  of  tobacco  in  refer¬ 
enda  held  in  three  successive  years  sub¬ 
sequent  to  1952,  section  312(a)  of  the  Act 
requires  the  proclamation  of  a  national 
marketing  quota  for  each  of  the  three 
marketing  years  beginning  October  1, 
1977,  October  1,  1978,  and  October  1, 
1979;  and  each  such  quota  is  hereby  pro¬ 
claimed. 

2.  Sections  723.11  and  723.12  and  the 
preceding  centerhead  are  revised  to  read 
as  follows: 

Determinations  and  Announcements — 1977- 
78  Marketing  Year 

Sec. 

723.11  Cigar-filler  tobacco. 

723.12  Maryland  tobacco. 

Authoritt:  Secs.  301,  312,  313,  375.  52 
Stat.  38,  as  amended,  46,  as  amended  47,  as 
amended,  66,  as  amended,  (7  U£.C.  1301, 
1312,  1313,  1375). 

Determinations  and  Announcements — 
1977-78  Marketing  Year 

§723.11  Cigar-filler  tobacco. 

(a)  Re$erve  supply  level}  The  reserve 
supply  level  for  cigar-filler  (type  41) 
tobacco  is  75.0  million  ixiunds,  calculated, 
as  provided  in  the  Act,  from  a  normal 
year’s  domestic  consumption  of  25.7  mil¬ 
lion  pounds  and  a  normal  year’s  exports 
of  0.4  million  pounds. 

(b)  Total  supply}  'The  total  supply  of 
cigar-filler  (tsrpe  41)  tobacco  for  the 
marketing  year  beginning  October  1, 

1976,  calculated  in  accordance  with  the 
Act,  is  69.9  million  pounds,  consisting  of 
carryover  of  46.8  million  pounds  and  esti¬ 
mated  1976  production  of  23.1  million 
pounds. 

(c)  Carryover}  The  estimated  carry¬ 
over  of  cigar-filler  (type  41)  tobacco  for 
the  marketing  year  beginning  October  1, 

1977,  is  47.4  million  pounds,  calculated 
in  accordance  with  the  Act  by  subtracting 
the  estimated  disappearance  for  the  mar¬ 
keting  year  beginning  October  1,  1976, 
of  22.5  million  pounds  from  the  total 
supply  of  such  tobacco. 

(d)  National  marketing  quota}  The 
amount  of  cigar-filler  (type  41)  tobacco 
which  will  make  available  during  the 
marketing  year  beginning  October  1, 
1977,  a  supply  of  cigar-filler  (type  41) 
tobacco  equal  to  the  reserve  supply  level 
of  such  tobacco  is  27.6  million  pounds, 
and  a  national  marketing  quota  of  such 
amount  is  hereby  announced. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment,  calculated  in 
accordance  with  the  Act  by  dividing  the 
national  marketing  quota  for  the  1977- 
78  marketing  year  by  the  5-year,  1972- 
76,  national  average  yield  of  1,720 
poirnds.  is  16,046.51  acres. 

(f)  National  acreage  factor.  The  na¬ 
tional  acreage  factor  for  use  in  deter¬ 
mining  farm  acreage  allotments  for  the 
1977-78  marketing  year  is  1.00.  It  was 
calculated  in  accordance  with  the  Act  by 


>  Rounded  to  the  nearest  tenth  of  a  mil¬ 
lion  pounds. 


dividing  the  national  acreage  allotment, 
less  reserve,  by  the  total  of  the  prelimi¬ 
nary  allotments  for  1977  old  farms. 

<g)  National  reserve.  The  national 
acreage  reserve  is  160.00  acres,  of  which 
25.00  acres  are  made  available  for  1977 
new  farms,  and  135.00  acres  are  made 
available  for  making  corrections'  and  ad¬ 
justing  inequities  in  old  farm  allotments. 

§  723.12  Maryland  tobacco. 

(a)  Reserve  supply  level}  The  reserve 
supply  level  for  Maryland  tobacco  is  76.'7 
million  pounds,  calculated  as  provided  in 
the  Act,  from  a  normal  year’s  domestic 
consumption  of  22.0  million  pounds  and 
a  normal  year’s  exports  of  7.6  million 
pounds. 

(b)  Total  supply}  The  total  supply  of 
Maryland  tobacco  for  the  marketing  year 
beginning  October  1,  1976,  calculated  in 
accordance  with  the  Act,  is  68.4  million 
pounds  consisting  of  estimated  carryover 
of  39.6  million  pounds  and  estimated 

1976  production  of  28.8  million  pounds. 

(c)  Carryover}  The  estimated  carry¬ 
over  of  Maryland  tobacco  for  the  1977- 
78  marketing  year  is  38.4  million  pounds, 
calculated  In  accordance  with  the  Act 
by  subtracting  the  estimated  disappear¬ 
ance  of  30.0  million  pounds  for  the  1976- 
77  marketing  year  from  the  total  supply 
of  such  tobacco. 

(d)  National  marketing  quota}  The 
amount  of  Maryland  tobacco  which  will 
make  available  during  the  1977-78  mar¬ 
keting  year,  a  supply  of  Maryland  tobac¬ 
co'  equal  to  the  reserve  supply  level  of 
such  tobacco  is  38.3  million  pounds,  and 
a  national  marketing  quota  of  such 
amount  is  hereby  announced. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment,  calculated 
in  accordance  with  the  Act  by  dividing 
the  national  marketing  quota  for  the 
1977-78  marketing  year  by  the  5-year, 
1972-76  national  average  yield  of  1,144 
pounds,  is  33,479.02  acres. 

(f)  National  acreage  factor.  The  na¬ 
tional  acreage  factor  for  use  in  deter¬ 
mining  farm  acreage  allotments  for  the 
1977-78  marketing  year  is  1.00.  It  was 
calculated  in  accordance  with  the  Act 
by  dividing  the  national  acreage  allot¬ 
ment  less  reserve,  by  the  total  of  the 

1977  preliminary  allotmentaior  1977  old 
farms. 

(g)  National  reserve.  The  national 
acreage  reserve  is  110.00  acres,  of  which 
20.00  acres  are  made  available  for  1977 
new  farms,  and  90.00  acres  are  made 
available  for  making  corrections  and  ad¬ 
justing  inequities  in  old  farm  allotments. 

Note. — Agricultural  StabUizatian  and  Con¬ 
servation  Service  has  determined  that  this 
document  does  not  contain  a  major  proposed 
requiring  preparation  of  an  Infiation  Impact 
Statement  under  Executive  Order  11821  and 
OMB  Circular  A-107. 

Effective  date:  February  1, 1977. 

Signed  at  Washington,  D.C.,  on  Janu¬ 
ary  31, 1977. 

Seeley  G.  Lodwick, 
Acting  Administrator.  Agricul¬ 
tural  Stabilization  and  Con¬ 
servation  Service. 

(PR  Doc.77-3471  Piled  2-1-77:10:10  am) 


PART  724 — FIRE  CURED,  DARK  AIR 
CURED,  VIRGINIA  SUN  CURED,  CIGAR 
BINDER  (TYPES  51  &  52),  AND  CIGAR 
FILLER  AND  BINDER  (TYPES  42, 43, 44, 
53,  54,  &  55)  TOBACCO 

Subpart — Proclamations,  Determinations 
and  Announcements  of  National  Market¬ 
ing  Quotas  and  Referendum  Results 

1977  National  Marketing  Quotas,  De¬ 
terminations.  AND  Announcements — 
Other  Tobacco 

Basis  and  purpose.  Section  724.5  is 
issued  pursuant  to  and  in  accordance 
with  the  Agricultural  Adjustment  Act  of 
1938,  as  amended,  hereinafter  referred 
to  as  the  “Act”,  to  proclaim  national 
marketing  quotas  for  Virginia  sun-cured 
tobacco  for  the  three  marketing  years 
beginning  October  1,  1977,  October  1. 
1978,  and  October  1. 1979.  Sections  724.12 
through  724.17  are  issued  pursuant  to 
and  in  accordance  with  the  Act  to  deter¬ 
mine  the  reswwe  supply  level  and  the 
total  supply  of  fire-cured,  dark  air-cured, 
Virginia  sun-cured,  cigar-binder,  and 
cigar-filler  and  binder  tobacco  for  the 
marketing  year  beginning  October  1, 
1976,  and  to  announce  for  the  1977-78 
marketing  year  the  amounts  of  the  na¬ 
tional  marketing  quotas,  national  acre¬ 
age  allotments,  national  acreage  factor 
for  apportioning  the  national  acreage  al¬ 
lotments  (less  reserves)  to  old  farms,  and 
the  amounts  of  the  national  reserves  and 
parts  thereof  available  for  (a)  new  farms 
and  (b)  making  corrections  and  adjust¬ 
ing  inequities  in  old  farm  allotments  for 
fire-cmed  (type  21),  fire-cured  (type 
22-24),  dark  air-cured,  Virginia  sun- 
cured,  cigar-binder,  and  cigar-filler  and 
binder  tobacco.  The  material  previously 
appearing  in  these  sections  under  center- 
heads  PROCLAMA’nONS  OP  QUOTAS 
and  DETERMINATIONS  AND  AN¬ 
NOUNCEMENTS— 1976-77  MARKET¬ 
ING  YEAR  remains  in  full  force  and 
effect  as  to  the  crops  to  which  it  was 
applicable. 

The  determinations  contained  in 
§§  724.12  through  724.17  have  been  made 
on  the  basis  of  the  latest  available  sta¬ 
tistics  of  the  Federal  Government  and 
after  due  consideration  of  data,  views, 
and  recommendations  received  from 
tobacco  producers  and  others  pursuant 
to  a  notice  (41  FR  55550)  given  in  ac¬ 
cordance  with  the  provisions  of  5  U.S.C. 
553. 

All  comments  received  on  the  quotas 
for  these  kinds  of  tobacco  recommended 
that  they  not  be  changing  from  their  1976 
levels.  The  determinations  with  respect 
to  the  referendum  for  Virginia  sun-cured 
tobacco  are  being  set  forth  in  a  separate 
notice  which  shall  deal  with  the  com¬ 
ments  and  recommendations  pertaining 
to  the  referendum. 

It  is  determined  that  acreage-povmd- 
age  quotas  will  not  be  announced  for  the 
1977-78  marketing  year  for  any  of  these 
kinds  of  tobacco. 

Since  the  Act  requires  the  holding  of 
a  referendum  of  Virginia  sun-cured 
tobacco  farmers  within  30  days  after  is¬ 
suance  of  the  proclamation  of  the  na¬ 
tional  marketing  quota  to  determine 
whetiier  such  farmers  favor  the  market¬ 
ing  quota,  since  such  fanners  must  be 
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notified  (insofar  as  practicable)  of  their 
farm  acreage  allotments  prior  to  the 
referendums,  and  since  tobacco  farmers 
are  now  making  their  plans  for  pro¬ 
ducing  tobacco  in  1977  and  need  to  know, 
at  the  earliest  possible  date,  the  appli¬ 
cable  1977  tobacco  allotments  for  their 
farms,  it  is  hereby  found  that  compliance 
with  the  notice  of  proposed  rule  making 
and  public  participation  procedure  in  5 
U.S.C.  553  is  impracticable  and  contrary 
to  the  public  interest.  Therefore,  this 
revision  is  issued  without  following  such 
procedure. 

Section  312(b)  of  the  Act  provides,  in 
part,  that  the  amount  of  the  national 
marketing  quota  is  the  total  quantity  of 
a  kind  of  tobacco  which  may  be  marketed 
which  will  make  available  during  such 
marketing  year  a  supply  of  such  tobacco 
equal  to  the  reserve  supply  level.  The 
amount  of  the  national  marketing  quota 
so  annoimced  may,  not  later  than  the 
following  March  1,  be  increased  by  not 
more  than  20  percent  if  the  Secretary  de¬ 
termines  that  such  increase  is  necessary 
in  order  to  meet  market  demands  or  to 
avoid  vmdue  restrictions  of  marketings 
in  adjusting  the  total  supply  to  the  re¬ 
serve  supply  level. 

The  reserve  supply  level  is  defined  in 
section  301  of  the  Act  as  105  percent  of 
the  normal  supply.  The  normal  supply  is 
defined  as  a  normal  year’s  domestic  con- 
siunption  and  exports,  plus  175  percent 
of  a  normal  year’s  domestic  consump¬ 
tion  and  65  percent  of  a  normal  year’s 
exports.  A  normal  year’s  domestic  con¬ 
sumption  is  defined  as  the  yearly  aver¬ 
age  quantity  produced  in  the  United 
States  and  consumed  in  the  United 
States  during  the  10  marketing  years 
immediately  preceding  the  marketing 
year  in  which  such  consumption  is  de¬ 
termined,  adjusted  for  current  trends  in 
such  consumption.  A  normal  year’s  ex¬ 
ports  is  defined  as  the  yearly  average 
quantity  produced  in  the  United  States 
which  was  exported  from  the  United 
States  during  the  10  marketing  years  im¬ 
mediately  preceding  the  marketing  year 
in  which  such  exports  are  determined, 
adjusted  for  current  trends  in  such 
exports. 

Fire-Cured  ('Type  21)  Tobacco 

The  yearly  average  quantity  of  fire- 
cured  (type  21)  tobacco  produced  in  the 
United  States  which  is  estimated  to  have 
been  consumed  in  the  United  States  dur¬ 
ing  the  10  marketing  years  immediately 
preceding  the  1976-77  marketing  year 
was  about  2.1  million  pounds.  The  aver¬ 
age  annual  quantity  of  fire-cured  (type 
21)  tobacco  produced  in  the  United 
States  and  exported  from  the  United 
States  during  the  10  marketing  years 
immediately  preceding  the  1976-77 
marketing  year  was  4.9  million  pounds 
(farm-sales  weight  basis).  In  order  to 
make  adjustments  for  current  tends,  and 
taking  into  account  the  irregular  pattern 
of  both  domestic  use  and  exports  and  the 
market  demand  for  the  various  grades, 
2.8  million  pounds  have  been  used  as  a 
normal  year’s  domestic  consumption  and 
5.5  million  pounds  have  been  used  as  a 
normal  year’s  exports.  Application  of  the 


formula  prescribed  by  the  Act  results  in 
a  reserve  supply  level  of  17.6  million 
pounds. 

Manufacturers  and  dealers  reported 
stocks  of  fire-cured  (type  21)  tobacco 
held  on  October  1,  1976,  as  7.4  million 
pounds.  The  1976  crop  is  estimated  to  be 
5.3  million  pounds.  Therefore,  the  total 
supply  for  the  1976-77  marketing  year  is 
12.7  million  pounds.  During  the  1976-77 
marketing  year,  it  is  estimated  that  dis¬ 
appearance  will  total  about  5.0  million 
pounds.  By  deducting  this  disappearance 
from  the  total  supply,  a  carryover  of  7.7 
million  pounds  for  the  1977-78  market¬ 
ing  year  is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1. 1977,  results  in  a  computed 
national  marketing  quota  for  the  1977- 
78  marketing  year  of  9.9  million  pounds. 
Use  of  the  authority  of  the  Secretary  in 
section  312(b)  of  the  Act  to  increase  the 
computed  quota  by  20  percent  to  11.9 
million  pounds  is  deemed  to  be  justified 
in  order  to  avoid  undue  restrictions  of 
marketings.  This  results  in  a  national 
marketing  quota  of  11.9  million  pounds. 

In  accordance  with  section  313  <g)  of 
the  Act.  the  1977  national  marketing 
quota,  divided  by  the  1972-76,  5-year  na¬ 
tional  average  yield  of  1,065  pounds  per 
acre,  results  in  a  1977  national  acreage 
allotment  of  11,173.71  acres. 

Pursuant  to  the  provisions  of  section 
313(g),  a  national  acreage  factor  of  1.00 
is  determined  by  dividing  the  national 
acreage  allotment,  less  a  nathmal  re¬ 
serve  of  55.00  acres,  by  the  total  of  the 
1977  preliminary  farm  acreage  allot¬ 
ment.  The  preliminary  farm  acreage  al¬ 
lotments  reflect  the  factors  specified  in 
Section  313(g)  for  apportioning  the  na¬ 
tional  acreage  allotment,  less  reserve,  to 
old  farms. 

Fire-Cured  (Types  22-24)  Tabacco 

The  yearly  average  quantity  of  fire- 
cured  (types  22-24)  tobacco  produced  in 
the  United  States  which  is  estimated 
to  have  been  consumed  in  the  United 
States  during  the  10  years  preceding  the 
1976-77  marketing  year  was  about  15.8 
million  pounds.  The  average  annual 
quantity  of  fire-cured  (types  22-24)  to¬ 
bacco  produced  in  the  United  States  and 
exported  during  the  10  marketing  years 
preceding  the  1976-77  marketing  year 
was  22.5  million  pounds  (farm-.^ales 
weight  basis) .  Both  domestic  use  and  ex¬ 
ports  of  fire-cured  (types  22-24)  tobacco 
are  very' irregular.  Accordingly,  in  order 
to  make  adjustments  for  current  trends, 
in  accordance  with  the  Act  a  normal 
year’s  domestic  consumption  has  been 
set  at  18.0  million  pounds  and  a  normal 
year’s  exports  at  24.5  million  pounds.  Ap¬ 
plication  of  the  formula  prescribed  by  the 
Act  results  in  a  reserve  supply  level  of 
94.4  million  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  fire-cured  ( types  22-24')  tobac¬ 
co  held  on  October  1,  1976.  as  42.6  mil¬ 
lion  pounds.  The  1976  crop  is  estimated 
to  be  35.9  million  pounds.  Therefore,  the 
total  supply  for  the  marketing  year  be¬ 
ginning  October  1.  1976,  is  78.5  million 


pounds.  During  the  1976-77  marketing 
year  it  is  estimated  that  disappearance 
will  total  about  31.0  million  pounds. 
deducting  this  disappearance  from  the 
total  supply,  a  carryover  of  47.5  million 
pounds  for  the  1977-78  marketing  year 
is  obtained. 

The  difference  between  the  reserve  sup¬ 
ply  level  and  the  estimated  carryover  on 
October  1,  1977,  results  in  a  computed 
national  marketing  quota  for  the  1977- 
78  marketing  year  of  46.9  million  pounds. 
Use  of  the  authority  of  the  Secretary  in 
Section  312(b)  of  the  Act  to  increase  the 
computed  quota  by  20  percent  to  56.3 
million  pounds  is  deemed  to  be  justified 
.  in  order  to  avoid  imdue  restrictions  of 
marketings.  This  results  in  a  national 
marketing  quota  of  56.3  million  pounds. 

In  accordance  with  Section  313(g)  of 
the  Act.  the  1977  national  marketing 
quota,  divided  by  the  1972-76,  5-year  na¬ 
tional  average  yield  of  1,720  pounds  per 
acre,  results  in  the  1977  national  acreage 
allotment  of  32,732.56  acres. 

Pursuant  to  the  provisions  of  Section 
313(g) ,  a  national  acreage  factor  of  1.000 
is  determined  by  dividing  the  national 
acreage  allotment,  less  a  naticmal  reserve 
of  180.00  acres,  by  the  total  of  the  1977 
preliminary  farm  acreage  allotments. 
The  preliminary  farm  acreage  allot¬ 
ments  refiect  the  factors  specified  in 
Section  313(g)  for  apportioning  the  na¬ 
tional  acreage  allotments,  less  reserve,  to 
old  farms. 

Dark  Air-Cured  Tobacco 

The  yearly  average  quantity  of  dark 
air-cured  tobacco  produced  in  toe  United 
States  which  is  estimated  to  have  been 
consumed  in  toe  United  States  during 
the  10  years  preceding  the  1976-77  mar¬ 
keting  year  was  about  16.3  million 
poimds,  and  the  average  annual  quantity 
produced  domestically  and  exported  dur¬ 
ing  this  period  was  2.7  million  pounds 
(farm-sales  weight  basis).  Total  disap¬ 
pearance  of  dark  air-cured  tobacco  has 
been  trending  downward  for  many  years. 
Therefore,  in  order  to  make  adjustments 
for  current  trends,  in  accordance  with 
the  Act,  15.8  million  pounds  has  been 
used  as  a  normal  year’s  domestic  con¬ 
sumption  and  2.2  million  pounds  as  a 
normal  year’s  exports.  Application  of  toe 
formula  prescribed  by  toe  Act  results 
in  a  reserve  supply  level  of  49.4  million 
pounds. 

Manufacturers  and  dealers  reported 
stocks  of  dark  air-cured  tobacco  held  on 
October  1,  1976,  as  28.2  million  pounds. 
The  1976  crop  is  estimated  to  be  16.2  mil¬ 
lion  pounds.  Therefore,  toe  total  supply 
for  toe  marketing  year,  beginning  Oc¬ 
tober  1, 1976.  is  44.4  million  pounds.  Dur¬ 
ing  the  1976-77  marketing  year,  it  is  esti¬ 
mated  that  disappearance  will  total 
about  18.0  million  pounds.  By  deducting 
this  disappearance  from  the  total  sup¬ 
ply.  a  carryover  of  26.4  million  pKjunds 
for  toe  1977-78  marketing  year  is  ob¬ 
tained.  — 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1.  1977.  results  in  a  computed 
national  marketing  quota  for  the  1977- 
78  marketing  year  of  23.0  million  pounds. 
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In  accordance^  with  section  313(g)  of 
the  Act,  the  1977  national  marketing 
quota,  divided  by  the  1972-76,  5-year  na¬ 
tional  average  yleid  1,740  poimds  per 
acre,  results  in  a  1977  national  acreage 
allotment  of  13,218.39  acres. 

Pursuant  to  the  provisions  of  section 
313(g),  a  national  acreage  factor  of  1.10 
is  determined  by  dividing  the  national 
acreage  allotment  less  a  national  reserve 
of  90.00  acres,  by  the  total  of  the  1977 
preliminary  farm  acreage  allotments. 
The  preliminary  farm  acreage  allot¬ 
ments  reflect  the  factors  specified  in 
section  313(g)  for  apportioning  the  na¬ 
tional  acreage  allotment,  less  reserve, 
to  old  farms. 

ViRGiNU  Sun-Cured  Tobacco 

The  yearly  average  quantity  of  Vir¬ 
ginia  sim-cured  tobacco  produced  In  the 
United  States  which  is  estimated  to  have 
been  consumed  in  the  United  States 
during  the  ten  marketing  years  preced¬ 
ing  the  1976-77  marketing  year  was 
about  1,051  thousand  pounds,  and  the 
average  annual  quantity  produced  in  the 
United  States  and  exported  during  the 
same  period  was  257  thousand  pounds 
(farm-sales  weight  basis).  While  there 
has  been  a  downward  trend  in  exports 
and  domestic  use  during  the  base  period, 
total  disappearance  has  exceeded  pro¬ 
duction  during  9  years  of  the  10-year 
period.  Farms  are  producing  only  about 
42  percent  of  the  allotted  acreage  and 
disappearance  has  declined  because  of 
inadequate  supplies.  With  this  in  mind, 
in  order  to  make  adjustments  for  current 
trends.  In  accordance  with  the  Act,  1,160 
thousand  poimds  have  been  used  as  a 
normal  year’s  domestic  consumption  and 
202  thousand  pounds  as  a  normal  year’s 
exports.  Application  of  the  formula  pre¬ 
scribed  by  the  Act  results  in  a  reserve 
supply  level  of  3,699  thousand  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  Virginia  sun-cured  tobacco  held 
on  October  1,  1976,  as  2,072  thousand 
poimds.  The  1976  crop  is  estimated  to  be' 
748  thousand  pounds.  ’Therefore,  the  to¬ 
tal  supply  for  the  1976-77  marketing  year 
is  2,820  thousand  pounds.  During  the 
1976-77  marketing  year,  it  is  estimated 
that  disappearance  will  total  about  900 
thousand  pounds.  By  deducting  this  dis¬ 
appearance  from  the  total  supply,  a 
carryover  of  1,920  thousafid  pounds  for 
the  1977-78  marketing  year,  is  obtained. 

'The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1,  1977  results  in  a  computed 
national  marketing  quota  for  the  1976- 
77  marketing  year  of  1,779  thousand 
pounds. 

In  accordance  with  section  313(g)  of 
the  Act,  the  1977  national  marketing 
quota,  divided  by  the  1972-76,  5-year  na¬ 
tional  average  yield  of  1,129  pounds  per 
acre,  results  in  a  1977  national  acreage 
allotment  of  1,575.73  acres. 

Pursuant  to  the  provisions  of  section 
313(g),  a  national  acreage  factor  of  1.00 
is  determined  by  dividing  the  national 
acreage  allotment,  less  a  national  reserve 
of  15.00  acres,  by  the  total  of  the  1977 
preliminary  farm  acreage  allotments. 


The  preliminary  farm  acreage  allot- 
mrats  reflect  the  factors  specified  in  sec¬ 
tion  313(g)  for  apportion!^  the  national 
acreage  allotment,  less  reserve,  to  old 
farms. 

Cigar-Binder  (Tvpes  51  &  52)  Tobacco 

The  yearly  average  quantity  of  cigar- 
binder  (t3rpes  51  &  52)  tobacco  produced 
in  the  U^ted  States  which  is  estimated 
to  have  been  consumed  In  the  United 
States  during  the  ten  years  preceding 
the  1976-77  marketing  year  was  about 

3.7  million  pounds.  The  average  annual 
quantity  of  cigar-binder  tobacco  pro¬ 
duced  in  the  United  States  and  exported 
from  the  United  States  during  the  ten 
marketing  years  preceding  the  1976-77 
marketing  year  was  0.6  million  pounds 
(farm -sales  weight  basis) .  Recent  trends 
in  domestic  consumption  have  been  up, 
while  long  term  trends  in  exports  have 
been  down.  Accordingly,  a  normal  year’s 
domestic  consumption  has  been  set  at 

3.8  million  pounds  and  a  normal  year’s 
exports  has  been  set  at  0.4  million 
pounds.  Application  of  the  formula  pre¬ 
scribed  by  the  Act  results  in  a  reserve 
supply  level  of  11.7  million  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  cigar-binder  tobacco  held  on 
October  1,  1976,  as  4.2  million  pounds. 
The  1976  crop  is  estimated  to  be  2.7  mil¬ 
lion  pounds.  Therefore,  the  total  supply 
for  the  1976-77  marketing  year  is  6.9 
million  pounds.  During  the  1976-77  mar¬ 
keting  year,  it  is  estimated  that  disap¬ 
pearance  will  total  about  3.3  million 
pounds.  By  deducting  the  estimated  dis¬ 
appearance  during  the  1976-77  market¬ 
ing  year  from  the  total  supply,  a  carry¬ 
over  of  3.6  million  pounds  at  the  begin¬ 
ning  of  the  1977-78  marketing  year  is 
obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1, 1977,  results  in  a  ccxnputed 
national  marketing  quota  for  the  1977- 
78  marketing  year  of  8.1  million  pounds. 

In  accordance  with  section  313(g)  of 
the  Act,  the  1977  national  marketing 
quota  of  8.1  million  pounds,  divided  by 
^e  1972-76,  5-year  national  average 
yield  of  1,676  pounds  per  acre,  results  in 
a  1977  national  acreage  allotment  of 
4,832.94  acres. 

Pursuant  to  the  provisions  of  section 
313(g).  a  national  acreage  factor  of  1.00 
is  determined  by  dividing  the  national 
acreage  allotment,  less  a  national  reserve 
of  42.00  acres,  by  the  total  of  the  1977 
preliminary  farm  acreage  allotments. 
The  preliminary  farm  acreage  allotments 
reflect  the  factors  specified  in  sectlcm 
313(g)  for  apportioning  the  national  al¬ 
lotment,  less  reserve,  to  old  farms. 

Cigar-Filler  and  Binder  Tobacco 

The  yearly  average  quantity  of  cigar- 
filler  and  binder  tobacco  produced  in  the 
United  States  which  is  estimated  to  have 
been  consumed  in  the  United  States  dur¬ 
ing  the  ten  years  preceding  the  1976-77 
marketing  year  was  about  23.4  mlUl(« 
pounds.  The  average  annual  quantity  of 
cigar-filler  and  binder  tobacco  produced 
in  the  United  States  and  exported  from 


the  United  States  during  tlie  ten  mar¬ 
keting  years  preceding  the  1976-77  mar¬ 
keting  year  was  0.2  million  pounds 
(farm -sales  weight  Imsis) .  Domestic  con¬ 
sumption  is  very  erratic,  while  exports 
have  trended  downward.  Accordingly,  a 
normal  year’s  domestic  consumption  has 
been  set  at  25.3  million  pounds  and  a 
normal  year’s  exports  at  0.1  million 
pounds.  Application  of  the  formula  pre¬ 
scribed  by  the  Act,  results  in  a  reserve 
supply  level  of  73.3  million  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  cigar -filler  and  binder  t^acco 
held  oa  October  1,  1976,  as  44.9  milhon 
pounds.  The  1976  crop  is  estimated  to  be 
21.4  millicxi  pounds.  Therefore,  the  total 
supply  for  the  1976-77  marketing  year 
is  66.3  million  pounds.  During  the  1976- 
77  mariteting  year,  it  is  estimated  that 
disappearance  will  total  about  22.0  mil- 
Uon  pounds.  By  deducting  this  disap¬ 
pearance  from  the  total  supply,  a  carry¬ 
over  of  44.3  million  pounds  at  tlie 
beginning  of  the  1977-78  maiketingyear 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carrj’over 
on  October  1,  1977,  results  hi  a  prelimi¬ 
nary  national  marketing  quota  for  the 
1977-78  marketing  year  of  29.0  million 
pounds.  Use  of  the  authority  of  the  Sec¬ 
retary  in  section  312(b)  of  the  Act  to  in¬ 
crease  the  computed  quota  by  20  percent 
to  34.8  million  pounds  is  deemed  to  be 
justified  in  order  to  avoid  undue  restric- 
ticHis  of  marketings.  This  results  in  a  na- 
tiiHial  marketing  quota  of  34.8  million 
pounds. 

In  accordance  with  sectiim  313(g)  of 
the  Act,  the  1977  national  marketing 
quota  of  34.8  million  pounds,  divided  by 
the  1972-76,  5 -year  national  average 
yield  of  1,783  pounds  per  acre,  results  in 
the  1977  national  acreage  allotment  of 
19,517.67  acres. 

Pursuant  to  the  provisions  of  section 
313  (g) ,  a  natkoial  acreage  factor  of  1.000 
is  determined  by  dividing  the  national 
acreage  allotment,  less  a  national  re¬ 
serve  of  165.00  acres,  by  the  total  of  the 
1977  preliminary  farm  acreage  allot¬ 
ments.  The  preliminary  farm  acreage  al¬ 
lotments  reflect  the  factors  specified  in 
section  313(g)  for  app(Htl(xilng  the  na¬ 
tional  acreage  allotment,  less  reserve,  to 
old  farms. 

7  C?FR  Part  724,  Sul^iart — Proclama- 
.tions,  Determlnatloos  and  Announce- 
ni^ts  National  Marketing  Quotas  and 
Referoidum  Results  is  amended  as 
fi^ows; 

1.  Section  724.5  is  revised  to  read  as 
follows: 

§  724.5  Virfdnia  Sun-Cured  tobacco 
(Type  37)— 1977-78,  1978-79,  and 
1979—80  Marketing  Years. 

Since  the  1976-77  maiketing  year  is 
the  last  of  three  (xxisecutive  years  for 
which  marketing  quotas  previously  pro¬ 
claimed  will  be  In  effect  for  Virginia  Sun- 
Chired  (^pe  37)  tobacco,  a  nati(xial 
marketing  quota  fmr  such  kind  of  to¬ 
bacco  for  each  of  the  three  marketing 
years  beginning  October  1,  1977,  Octo- 
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ber  1, 1978,  and  October  1, 1979,  Is  hereby 
proclaimed. 

2.  SecU<His  724.12  through  724.17  and 
the  preceding  centerhead  are  revised  to 
read  as  follows: 

Determinations  and  ANNOtmcEMENTS — 
1977-78  Markettno  Tears 

Sec. 

724.12  Fire-cured  (type  21)  tobacco. 

724.13  Fire-cured  (types  22-24)  tobacco. 

724.14  Dark  air-cured  tobacco. 

724.15  Virginia  sun-cured  tobacco. 

724.16  Cigar  binder  (type  61  &  62)  tobacco. 

724.17  Clgar-mier  and  binder  (types  42-44, 

63-56)  tobacco. 

Authority:  Secs.  301,  312,  313,  375,  52  Stat. 
38,  as  amended,  (7  U.S.C.  1301,  1312,  1313, 
1375). 

§  724.12  Fire-Cured  (type  21)  lobaeeo  * 

(a)  Reserve  supply  level}  The  reserve 
supply  level  for  fire-cured  (type  21)  to¬ 
bacco  Is  17.6  million  pounds,  calculated, 
as  provided  in  the  Act,  from  a  normal 
year’s  domestic  consumption  of  2.8  mil¬ 
lion  pounds  and  a  normal  year’s  exports 
of  5.5  million  p>ounds. 

(b)  Total  supply}  The  total  supply  of 
fire-cured  (type  21)  tobacco  for  the  mar¬ 
keting  year  beginning  October  1,  1976,  is 
12.7  million  pounds,  calculated  in  ac¬ 
cordance  with  the  Act  from  a  carryover 
of  7.4  million  poimds  and  estimated  1976 
production  of  5.3  million  pounds. 

(c)  Carryover}  The  estimated  carry¬ 
over  of  fire-cured  (type  21)  tobacco  for 
the  marketing  year  beginning  October  1, 
1977,  is  7.7  million  poimds,  calculated 
(in  accordance  with  the  Act)  by  sub¬ 
tracting  the  estimated  disappearance  for 
the  marketing  year  beginning  October  1, 

1976,  of  5.0  million  pounds  from  the  total 
supply  of  such  tobacco. 

(d)  National  marketing  quota}  The 
amount  of  fire-cured  (type  21)  tobacco 
which  will  make  available  during  the 
marketing  year  beginning  October  1, 

1977,  a  supply  equal  to  the  reserve  sup¬ 
ply  levd  of  such  tobacco  is  9.9  million 
pounds,  and  a  national  marketing  quota 
of  such  amount  is  hereby  announc^.  It 
is  determined  however,  that  a  natlonsJ 
marketing  quota  In  the  amount  of  9.9 
million  pounds  would  result  in  imdue  re¬ 
striction  of  marketings  during  the  1977- 
78  marketing  year  and  such  amount  is 
hereby  Increased  by  20  percent.  There¬ 
fore,  the  amount  of  the  national  market¬ 
ing  quota  for  fire-cured  (type  21)  tobac¬ 
co  in  terms  of  the  total  quantity  of  such 
tobacco  which  may  be  marketed  during 
the  marketing  year  beginning  October 
1,  1977,  is  11.9  million  pounds. 

(e)  National  acreage  allotment.  Hie 
national  acreage  allotment,  calculated 
in  accordance  with  the  Act  by  dividing 
the  national  marketing  quota  for  the 
1977-78  marketing  year  by  the  5-year 
1972-76  national  average  yield  of  1,065 
pounds  is  11,173.71  acres. 

(f)  National  acreage  factor.  The  na¬ 
tional  acreage  factor  tor  use  In  deter¬ 
mining  farm  acreage  allotments  Is  1.0. 
It  was  calculated  In  accordance  with  the 
Act  by  dividing  the  national  acreage 


^  Rounded  to  the  nearest  tenth  of  a 
million. 
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allotment,  less  the  national  reserve,  by 
the  total  of  the  preliminary  allotments 
for  1977  old  farms. 

(g)  National  reserve.  Ihe  national 
acreage  reserve  Is  55.0  acres,  of  which 
10.00  acres  are  made  available  for  1977 
new  farms,  and  45.00  acres  are  made 
available  for  making  corrections  and  ad¬ 
justing  inequities  in  old  farm  allotments. 

§  724.13  Fire-Cured  (types  22—24)  to¬ 
bacco. 

(a)  Reserve  supply  level}  The  reserve 
supply  level  for  fire-cured  (tsrpes  22-24) 
tobacco  is  94.4  million  pounds,  calculat¬ 
ed,  as  provided  in  the  Act,  from  a  nor¬ 
mal  year’s  domestic  consumption  of  18.0 
million  pounds  and  a  normal  year’s  ex¬ 
ports  of  24.5  million  pounds. 

(b)  Total  supply}  ’The  total  supply  of 
fire-cured  (types  22-24)  tobacco  for  the 
marketing  year  beginning  October  .1, 

1976,  is  78.5  million  pounds,  calculated 
in  accordance  with  the  Act,  from  a 
carryover  of  42.6  million  pounds  and 
estimated  1976  production  of  35.9  mil¬ 
lion  pounds. 

(c)  Carryover}  The  estimated  carry¬ 
over  of  fire-cured  tobacco  (types  22-24) 
for  the  marketing  year  beginning  Octo¬ 
ber  1,  1976,  is  47.5  million  pounds,  cal¬ 
culated  in  accordance  with  the  Act  by 
subtracting  the  estimated  disappearance 
for  the  marketing  year  beginning  Octo¬ 
ber  1,  1976,  of  31.0  million  pounds  from 
the  total  supply  of  such  tobacco. 

(d)  National  marketing  quota}  The  j 
amount  of  fire-cured  (types  22-24)  ■ 
tobacco  which  make  available  during  the 
marketing  year  beginning  <f)ctober  1, 

1977,  a  supply  equal  to  the  reserve  sup¬ 
ply  level  of  such  tobacco  is  46.9  million 
pounds,  and  a  national  marketing  quota 
of  such  amount  is  hereby  announced.  It 
is  determined,  however,  that  a  national 
marketing  quota  in  the  amount  of  46.9 
million  pounds  would  result  in  undue  re¬ 
striction  of  marketings  during  the  1977- 
78  marketing  year  and  such  amount  Is 
hereby  increased  by  20  percent.  ’There¬ 
fore,  the  amoimt  of  the  national  market¬ 
ing  quota  for  fire-cured  (types  22-24) 
tobacco  in  terms  of  the  total  quantity  of 
such  tobacco  which  may  be  ma'rketed 
during  the  marketing  year  beginning 
October  1,  1977,  is  56.3  million  pounds. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment,  calculated  in 
accordance  with  the  Act  by  dividing  the 
national  marketing  quota  for  the  1977- 
78  marketing  year  by  the  5-year  1972-76 
national  average  yield  of  1,720  pounds  is 
32,732.56  acres. 

(f)  National  acreage  factor.  ’The  na¬ 
tional  acreage  factor  for  use  in  deter¬ 
mining  farm  acreage  allotments  for  the 
1977-78  marketing  year  is  1.000.  It  was 
calculated  in  accordance  with  the  Act  by 
dividing  the  national  acreage  allotment, 

^  less  the  national  reserve,  by  the  total  of 
the  preliminary  allotments  for  1977  <dd 
farms. 

(g)  National  reserve.  The  national 
acreage  reserve  is  180.00  acres,  of  which 
15.00  acres  are  made  available  for  1977 
new  farms  and  165.00  acres  are  made 


available  for  making  corrections  and  ad¬ 
justing  inequities  in  old  farm  allotments. 

§  724.14  Dark  air-cured  tobacco. 

(a)  Reserve  supply  level}  The  reserve 
supply  level  for  dark  air-cured  tobacco 
is  49.4  million  pounds,  calculated,  as  , 
provided  in  the  Act,  from  a  normal  year’s 
domestic  consumption  of  15.8  million 
poimds  and  a  normal  year’s  exports  of 
2.2  million  pounds. 

(b)  Total  supply}  The  total  supply  of 
dark  air-cured  tobacco  for  the  market¬ 
ing  year  beginning  October  1,  1976,  Is  44.4 
million  pounds  calculated  in  accordance 
with  the  Act,  from  a  carryover  of  28.2 
million  pounds  and  estimated  1976  pro¬ 
duction  of  16.2  million  pounds. 

(c)  Carryover}  The  estimated  carry¬ 
over  of  dark  air-cured  tobacco  for  the 
marketing  year  beginning  October  1, 
1977,  is  26.4  million  pounds,  calculated  in 
accordance  with  the  Act  by  subtracting 
the  estimated  disappearance  for  the 
marketing  year  beriming  October  1, 
1976,  of  18.0  million  pounds  from  the 
total  supply  of  such  tobacco. 

(d)  National  marketing  quota}  The 
amount  of  dark  air-cured  tobacco  which 
will  make  available  during  the  market¬ 
ing  year  beginning  October  1,  1977,  a 
suijply  equal  to  the  reserve  supply  level 
of  such  tobacco  is  23.0  million  pounds, 
and  a  national  marketing  quota  of  such 
amount  is  hereby  announc^. 

(e)  National  acreage  allotment.  ’The 
national  acreage  allotment,  calculated  in 
accordance  with  the  Act  by  dividing  the 
national  marketing  quota  for  the  1977- 
78  marketing  year  by  the  5-year,  1972-76, 
national  average  yield  of  1,740  pounds,  is 
13,218.39  acres. 

(f)  National  acreage  factor.  ’The  na¬ 
tional  acreage  factor  for  use  in  deter¬ 
mining  farm  acreage  allotments  for  the 
1977-78  marketing  year  is  1.100.  It  wsis 
calculated  in  accordance  with  the  Act 
by  dividing  the  national  acreage  allot¬ 
ment,  less  the  national  reserve,  by  the 
total  of  the  preliminary  allotments  for 
1977  old  farms. 

(g)  National  reserve.  The  national 
acreage  reserve  is  90.00  acres,  of  which 
15.00  acres  are  made  available  for  1977 
new  farms,  and  75.00  acres  are  made 
available  for  making  corrections  arid  ad¬ 
justing  inequities  in  old  farm  allotments. 

§  724.15  Virginia  siin-rured  tobacco. 

(a)  Reserve  supply  level}  The  reserve 
supply  level  for  Virginia  sun-cured 
tobacco  is  3,699  thousand^pounds,  cal¬ 
culated,  as  provided  in  the  Act,  from  a 
normal  year’s  domestic  consumption  of 
1,160  thousand  pounds  and  a  normal 
year’s  export  of  202  thousand  pounds. 

(b)  Total  supply}  The  total  supply  of 
Virginia  sun-cured  tobacco  for  the  mar¬ 
keting  year  beginning  October  1,  1976, 
calculated  in  accordance  with  the  Act, 
is  2,820  thousand  pounds,  consisting  of 
carryover  of  2,072  thousand  poimds  and 
estimated  1976  production  ot  748  thou¬ 
sand  pounds. 


*  Rounded  to  the  nearest  thousand  pounds. 
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(c)  Carryover.-  The  estimated  carry¬ 
over  of  Virginia  sun-cured  tobacco  for 
the  marketing  year  beginning  October  1, 
1977,  is  1,920  thousand  pounds,  calcu¬ 
lated  in  accordance  with  the  Act  by  sub¬ 
tracting  the  estimated  disappearance  for 
the  marketing  year  beginning  October  1, 

1976,  of  900  thousand  pounds  from  the 
total  supply  of  such  tobacco. 

(d)  National  marketing  quotas  The 
amount  of  Virginia  sun-cured  tobacco 
which  will  make  available  during  the 
marketing  year  beginning  October  1, 

1977,  a  supply  equal  to  the  reserve  supply 
level  of  such  tobacco  Is  1,779  thousand 
pounds,  and  a  national  marketing  quota 
of  such  amount  is  hereby  announced. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment,  calculated  in 
accordance  with  the  Act  by  dividing  the 
national  marketing  quota  for  the  1977-78 
marketing  year  by  the  5-year,  1972-76, 
national  average  yield  of  1,129  pounds,  is 
1,575.73  acres. 

(f)  National  acreage  factor.  The  na¬ 
tional  acreage  factor  for  use  in  deter¬ 
mining  farm  acreage  allotments  for  the 
1977-78  marketing  year  is  1.00.  It  was 
calculated  In  accordance  with  the  Act 
by  dividing  the  national  acreage  allot¬ 
ment,  less  reserve,  by  the  total  of  the 
preliminary  sdlotments  for  1977  old 
farms. 

(g)  National  reserve.  The  national 
acreage  reserve  Is  15.00  acres,  of  which 
5.00  acres  are  made  available  for  1977 
new  farms,  and  10.00  acres  are  made 
available  for  making  corrections  and  ad¬ 
justing  inequities  in  old  farm  allotments. 

§  724.16  Cigar  binder  (type  51  A  52) 
tobacco. 

(a)  Reserve  supply  level.^  The  reserve 
supply  level  for  cigar-binder  (types  51  & 
52)  tobacco  is  11.7  million  pounds  cal¬ 
culated  as  provided  by  the  Act,  from  a 
normal  year’s  domestic  consumption  of 
3.8  million  poimds  and  a  normal  year’s 
exports  of  0.4  million  pounds. 

(b)  Total  supply.^  The  total  supply  of 
cigar-binder  (types  51  &  52)  tobacco  for 
the  marketing  year  beginning  October  1, 
1976,  is  6.9  million  pounds,  calculated  in 
accordance  with  the  Act  from  a  carry¬ 
over  of  4.2  million  poimds  and  estimated 
1976  production  of  2.7  million  pounds. 

(c)  Carryover}  The  estimated  carry¬ 
over  of  cigar-binder  (types  51  &  52)  to¬ 
bacco  for  the  marketing  year  beginning 
October  1,  1977,  is  3.6  million  pounds, 
calculated  in  accordance  with  the  Act 
from  a  total  supply  of  6.9  miUion  pounds 
and  estimated  1976  disappearance  of  3.3 
miUion  pounds. 

(d)  National  marketing  quota.^  The 
amount  of  cigar-binder  (types  51  &  52) 
tobacco  which  will  make  available  dur¬ 
ing  the  marketing  year  beginning  Octo¬ 
ber  1,  1977,  a  supply  equal  to  the  reserve 
supply  level  of  such  tobacco  is  8.1  million 
pounds,  and  a  national  marketing  quota 
of  such  amount  is  hereby  announced. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment,  calculated  in 
accordance  with  the  Act  by  dividing  the 
national  marketing  quota  for  the  1977- 
78  marketing  year  by  the  5 -year,  1972- 


76  national  average  yield  of  1,676  pomids 
is  4,832.94  acres. 

(f)  National  acreage  factor.  The  na¬ 
tional  acreage  factor  for  use  in  determin¬ 
ing  farm  acreage  allotments  for  the 
1977-78  marketing  year  Is  1.000.  It  was 
calculated  in  accordance  with  the  Act  by 
dividing  the  national  acreage  allotment, 
less  the  national  reserve,  by  the  total  of 
the  preliminary  allotment  for  the  1977 
old  farms. 

(g)  National  reserve.  The  national 
acreage  reserve  is  42.00  acres  all  of  which 
are  made  available  for  making  correc¬ 
tions  and  adjusting  inequities  in  old  farm 
allotments. 

§  724.17  Cifcar-filler  and  binder  (types 
42—44,  53—55)  tobacco. 

(a)  Reserve  supply  level.^  The  reserve 
supply  level  for  cigar-filler  and  binder 
(types  42-44,  53-55)  tobacco  is  73.3  mil¬ 
lion  pounds,  calculated,  as  provided  in 
the  Act,  from  a  normal  year’s  domestic 
consumption  of  25.3  million  pounds  and 
a  normal  year’s  exports  of  0.1  million 
pounds. 

(b)  Total  supply.^  The  total  supply  of 
cigar-filler  and  binder  (types  42-44,  53- 
55)  tobacco  for  the  marketing  year  be¬ 
ginning  October  1,  1976,  is  66.3  million 
poimds  calculated  in  accordance  with  the 
Act,  from  a  carryover  of  44.9  millicm 
pounds  and  estimated  1976  production  of 
21.4  million  pounds. 

(c)  Carryover.^  The  estimated  carry¬ 
over  of  cigar-filler  and  binder  (types  42- 
44,  53-55)  tobacco  for  the  marketing  year 
beginning  October  1,  1977,  is  44.3  million 
pounds,  calculated  in  accordance  with 
the  Act,  by  subtracting  the  estimated 
disappearance  for  the  marketing  year  be¬ 
ginning  October  1,  1976,  of  22.0  million 
pounds  from  the  total  supply  of  such 
tobacco. 

(d)  National  Marketing  Quota. ^  'The 
amount  of  cigar-filler  and  binder  (types 
42-44,  53-55)  tobacco  which  will  make 
available  during  the  marketing  year  be¬ 
ginning  October  1,  1977,  a  supply  equal 
to  the  reserve  supply  level  of  such  to¬ 
bacco  is  29.0  million  pounds,  and  a  na¬ 
tional  marketing  quota  of  such  amount 
is  hereby  announced.  It  is  determined, 
however,  that  a  national  marketing 
quota  in  the  amount  of  29.0  million 
pounds  would  result  in  undue  restriction 
of  marketings  during  the  1977-78  mar¬ 
keting  year  and  such  amount  is  hereby 
increased  by  20  percent.  Therefore,  the 
amount  of  the  national  maiireting  quota 
for  cigar-filler  and  binder  (types  42-44. 
Si  53-55)  tobacco  in  terms  of  the  total 
quantity  of  such  tobacco  which  may  be 
marketed  during  the  marketing  year  be¬ 
ginning  October  1,  1977,  is  34.8  million 
pounds. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment,  calculated 
in  accordance  with  the  Act,  by  dividing 
the  national  marketing  quota  for  the 
1977-78  marketing  year  by  the  5-year, 
1972-76  naticxial  average  yield  of  1,783 
pounds,  is  19,517.67  acres. 

(f)  National  acreage  factor.  The  na¬ 
tional  acreage  factor  for  use  in  deter¬ 
mining  farm  acreage  allotments  for  the 


1977-78  marketing  year  is  1.000.  It  was 
calculated  in  accordance  with  the  Act 
by  dividing  the  national  acreage  allot¬ 
ment,  less  the  national  reserve  by  the 
total  of  the  preliminary  allotments  for 
the  1977  old  farms. 

(g)  National  reserve.  The  national 
acreage  reserve  is  165.00  acres,  of  which 
135.00  acres  are  made  available  for  1977 
new  farms,  and  30.00  acres  are  made 
available  for  making  corrections  and  ad¬ 
justing  inequities  in  old  farm  allotments. 

Note. — Agricultural  Stabilization  and  Con¬ 
servation  Service  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Inflation  Impact 
Statement  Under  Executive  Order  11821  and 
OMB  Circular  A-107. 

Effective  date:  February  1,  1977. 

Signed  at  Washington.  D.C.,  on  Janu¬ 
ary  31, 1977. 

Seeley  G.  Lodwick, 
Acting  Administrator,  Agricul¬ 
tural  Stabilization  and  Con¬ 
servation  Service. 

IPR  r)oc.77-3470  Piled  2-1-77;  10:10  amj 


PART  726 — BURLEY  TOBACCO 

Subpart — Proclamations,  Determinations 
and  Announcements  o4  National  Market¬ 
ing  (Quotas  and  Referendum  Results 

PROCLAMAnON  OF  QUOTAS  1977-78,  1978- 
79,  AND  1979-80  Marketing  Years  and 
Determinations  and  Announcements, 
1977-78  Marketing  Year — Burley 
Tobacco 

Basis  and  purpose.  Sectiim  726.1  is  is¬ 
sued  pursuant  to  and  in  accordance  with 
the  Agricultural  Adjustment  Act  of  1938, 
as  amended,  hereinafter  referred  to  as 
the  “Act”  to  proclaim  national  mai^et- 
ing  quotas  for  burley  tobacco  for  the 
1977-78,  1978-79  and  1970-80  marketing 
years.  S^tlon  726.11  Is  issued  pursuant  to 
the  Act,  to  determine  and  announce  for 
burley  tobacco  the  amounts  of  the  na¬ 
tional  maiiieting  quota  and  the  national 
reserve,  and  the  national  factor  for  the 
1977-78  marketing  .year.  The  material 
previously  appearing  in  these  sections 
under  centerheads  Proclamation  of 
Quotas  and  DeterminaUon  and  An¬ 
nouncements — 1976-77  Marketing  Year 
remains  in  full  force  and  effect  as  to  the 
crop  to  which  it  was  applicable. 

Since  the  1976-77  marketing  year  is 
the  last  of  three  consecutive  years  for 
which  marketing  quotas  previously  pro¬ 
claimed  on  a  poundage  basis  will  be  in 
effect.  Section  319(b)  of  the  Act  provides 
that  the  Secretary  shall  proclaim  mar¬ 
keting  quotas  for  burley  tobacco  on  a 
poundage  basis. 

The  determinations  by  the  Secretary 
contained  in  S9  726.1  and  726.11  have 
been  made  on  the  basis  of  the  latest 
available  statistics  of  the  Federal  Gov¬ 
ernment,  and  after  due  consideration  of 
data,  views,  and  recommendations  re¬ 
ceived  frwn  burley  tobacco  producers 
and  others  pursuant  to  a  notice  (41  FR 
55551)  given  in  accordance  with  the  pro¬ 
vision  of  5  U.S.C.  553. 


FEDERAL  REGISTER,  VOL.  42,  NO.  24 — FRIDAY,  FEBRUARY  4,  1977 


6824 


RULES  AND  REGULATIONS 


All  recommendations  received  on  the 
amount  of  the  national  marketing  quota 
for  hurley  tobacco  for  the  1977-78  mar¬ 
keting  year  suggested  no  change  be  made 
in  the  present  quota.  The  determinations 
with  respect  to  the  referendum  are  being 
set  forth  in  a  separate  notice  which  shall 
deal  with  the  ccwnments  and  recommen¬ 
dations  pertaining  to  the  referendum. 

Section  319(c)  of  the  Act  provides  that 
the  national  marketing  quota  determined 
under  such  section  for  hurley  tobacco  for 
any  marketing  year  shall  be  the  amoimt 
produced  in  the  United  States  which  the 
Secretary  estimates  will  be  utilized  in  the 
United  States  and  will  be  exported  diu'- 
ing  such  marketing  year,  a^usted  up¬ 
ward  or  downward  in  such  amount  as 
the  Secretary,  in  his  discretion,  deter¬ 
mines  is  desirable  for  the  purpose  of 
maintaining  an  adequate  supply  or  for 
effecting  an  orderly  reduction  of  supplies 
to  the  reserve  supply  level.  Any  such 
downward  adjustment  shall  not  exceed 
5  percent  of  such  estimated  utilization 
and  exports.  For  each  marketing  year 
for  which  marketing  quotas  are  in  effect 
under  this  section,  the  Secretary  in  his 
discretion  may  establish  a  reserve  (here¬ 
inafter  referred  to  as  the  “national  re¬ 
serve”)  from  the  national  marketing 
quota  in  an  amount  not  in  excess  of  1 
percent  of  the  national  marketing  quota 
to  be  available  for  making  corrections 
and  adjusting  inequities  in  farm  market¬ 
ing  quotas,  and  for  establishing  maiicet- 
ing  quotas  for  new  farms. 

Section  319(e)  provides,  in  part,  that 
the  1977  farm  marketing  quota  shall  be 
determined  by  multiplying  the  previous 
year’s  farm  marketing  quota  by  a  na¬ 
tional  factor  obtained  by  dividing  the 
national  marketing  quota  (less  the  na¬ 
tional  reserve)  by  the  sum  of  the  farm 
marketing  quotas  for -the  immediately 
preceding  year  for  all  farms  for  which 
burley  tobacco  marketing  quotas  will  be 
determined  for  1977:  Provided,  That 
such  national  factor  shall  not  be  less 
than  95  percent. 

The  reserve  supply  level  is  defined  in 
the  Act  as  105  percent  of  the  normal  sup¬ 
ply.  The  normal  supply  is  defined  in  the 
Act  as  a  normal  year’s  domestic  con¬ 
sumption  and  exports,  plus  175  percent 
of  a  normal  year’s  domestic  consiunption 
and  65  percent  of  a  normal  year’s  ex¬ 
ports.  A  normal  year’s  domestic  con- 
svimption  is  defined  in  the  Act  as  the 
yearly  average  quantity  produced  in  the 
United  States  and  consumed  in  the 
United  States  during  the  10  marketing 
years  immediately  preceding  the  market¬ 
ing  year  in  which  such  consumption  is 
determined,  adjusted  for  current  trends 
in  such  consumption.  A  normal  year’s 
exports  is  defined  in  the  Act  as  the 
yearly  average  quantity  produced  in  the 
Unlt^  States  which  was  exported  from 
the  United  States  during  the  10  market¬ 
ing  years  immediately  preceding  the 
marketing  year  in  which  such  exports 
are  determined,  adjusted  for  current 
trends  in  such  exports. 

The  reserve  supply  level  is  1,718  mil¬ 
lion  pounds,  based  <m  a  normal  year’s 
domestic  consumpti<xi  <A  535  minion 
pounds  and  a  normal  year’s  exports  on 
100  miUlon  pounds.  The  average  domestic 
usage  for  past  10  marketing  years 


amount  to  523  million  pounds.  In¬ 
creasing  cigarette  production,  domestic 
use  is  expected  to  exceed  this  level  dur¬ 
ing  the  1977-78  mariceting  year.  The  10- 
year  average  exports  amoimted  to  66 
million  pounds.  Ebcports  have  averaged 
82  million  poimds  during  the  past  three 
marketing  years  and  are  expected  to  be 
about  100  miUiMi  pounds  during  the 
1976-77  marketing  year.  In  view  of  these 
data  and  estimates,  a  reserve  supply  level 
of  1,718  million  pounds  appears  reason¬ 
able. 

The  total  supply  for  the  1976-77  mar¬ 
keting  year,  (October  1  carryover  stocks 
plus  estimated  production  of  the  1976 
crop,  is  1,777  million  pounds.  This  is  59 
million  pounds  above  the  reserve  supply 
level.  Total  disappearance  for  the  1977- 
78  marketing  year  is  estimated  at  637 
million  ix>imds.  It  has  been  determined 
that  no  adjustment  is  necessary  to  main¬ 
tain  an  adequate  supply  or  for  effecting 
an  orderly  reduction  of  supplies  to  the 
reserve  supply  level.  Accordingly,  the 
National  Marketing  Quota  for  burley 
tobacco  for  the  marketing  year  beginning 
October  1,  1977  is  determined  to  be  637 
million  pounds.  The  sum  of  the  prelimi¬ 
nary  farm  marketing  quotas  for  the  1977- 
78  marketing  year  is  634,833,187  poimds. 
The  quota  of  637  million  pounds,  less  a 
national  reserve  of  2,150,000  pounds 
would  result  in  a  national  factor  of  1.0. 

Since  the  Act  requires  the  holding  of 
a  referendum  of  burley  tobacco  pro¬ 
ducers  within  30  days  after  the  issuance 
of  the  proclamation  of  quotas  to  deter¬ 
mine  whether  the  producers  favor  quotas 
and  the  Act  requires,  insofar  as  prac¬ 
ticable,  the  mailing  of  farm  allo^ent 
notices  to  farmers  prior  to  the  referen¬ 
dum,  it  is  hereby  found  that  compliance 
with  the  notice  of  proposed  rulemaking 
and  public  participation  procedure  in  5 
U.S.C.  553  is  impracticable  and  contrary 
to  the  public  interest.  Therefore,  this 
revision  is  issued  without  following  such 
procedure. 

7  CPR  Part  726  is  amended  as  follows: 

1.  Section  726.1  and  the  preceding  cen- 
terhead  are  revised  to  read  as  follows: 

Proclamation  or  Quotas 

§726.1  1977-78,  1978-79  and  1979- 

80  marketing  years. 

Since  marketing  quotas  have  been 
made  effective  for  burley  tobacco  for  the 
1974-75,  1975-76  and  1976-77  marketing 
years  (39  FR  4565) ,  and  since  the  1976-77 
marketing  year  is  the  last  of  tiu-ee  con¬ 
secutive  marketing  years  for  which 
marketing  quotas  previously  proclaimed 
will  be  in  effect  for  burley  tob£u;co,  mar¬ 
keting  quotas  on  a  poundage  basis  are 
hereby  proclaimed  for  burley  tobacco  for 
the  1977-78,  1976-79  and  1979-80  mar¬ 
keting  years. 

2.  Section  726.11  and  the  preceding 
centerhead  are  revised  to  read  as  follows : 

Determinations  and  Announcements — 
1977-78  Marketing  Year 

§726.11  Burley  tobacco. 

(a)  National  marketing  quota.  A  na¬ 
tional  marketing  quota  for  bmley  to¬ 
bacco  on  a  poimdage  basis  for  the  mar¬ 
keting  year  beginning  October  1, 1977,  is 


herday  determined  and  announced  in  the 
amount  of  637  million  pounds.  This  quota 
Is  based  upon  expected  utilization  and 
exports  for  the  1977-78  marketing  year. 

(b)  National  factor.  The  national  fac¬ 
tor  determined  under  section  319(e)  of 
the  Act  is  1.00. 

(c)  National  reserve.  The  national  re¬ 
serve  for  making  corrections  and  adjust¬ 
ing  inequities  in  old  farm  quotas  and  for 
establishing  quotas  for  new  farms  is  2,- 
150,000  pounds. 

(Secs.  301,  319,  375,  52  Stst.  38,  as  amended, 
85  Stat.  23,  52  Stat.  66,  as  amended  (7  U.S.C. 
1301,  1314e,  1375).) 

Note. — ^The  Agricultural  Stabilization  and 
Conservation  Service  has  determined  that 
this  document  does  not  contain  a  major  pro¬ 
posal  requiring  preparation  of  an  Inflation 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

Effective  date:  February  1, 1977. 

Signed  at  Washington,  D.C.,  on  Jan¬ 
uary  31,  1977. 

Seeley  G.  Lodwick. 

Acting  Administrator,  Agricul¬ 
tural  Stabilization  and  Con¬ 
servation  Service. 

[PR  Doc.77-3469  PUed  2-1-77;  10:10  amj 

CHAPTER  IX— AGRICULTURAL  MARKET¬ 
ING  SERVICE  (MARKETING  AGREE¬ 
MENTS  AND  ORDERS;  FRUITS,  VEG¬ 
ETABLES,  NUTS),  DEPARTMENT  OF 
AGRICULTURE 

[Lemon  Reg.  78] 

PART  910— LEMONS  GROWN  IN 

CALIFORNIA  AND  ARIZONA 
Limitation  of  Handling 
This  regulation  fixes  the  quantity  of 
CTalifomia-Arizona  lemons  that  may  be 
shipped  to  fresh  market  during  the 
weekly  regulatlcm  period  F^ruary  6-12, 
1977.  It  is  issued  pursuant  to  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended,  and  Marketing  Order 
No.  910.  The  quantity  of  lemons  so  fixed 
was  arrived  at  after  consideration  of  the 
total  available  supply  of  lemons,  the 
quantity  of  lemons  currently  available 
fcM:  market,  the  fresh  market  demand  for 
lonons,  lemon  prices,  and  the  relation¬ 
ship  of  season  average  returns  to  the 
parity  price  for  lemons. 

§  910.378  Lemon  Regulation  78. 

(a)  Findings.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  910,  as  amended  (7  C7FR  Part 
910) ,  regulating  the  handling  of  lonons 
grown  in  California  and  Arizona,  effective 
under  the  ai^licable  provisions  of  the 
Agricultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.CL  601-674),  and 
upon  the  basis  of  the  recommendations 
and  information  submitted  by  the  Lemon 
Administrative  Committee,  established 
under  the  said  amended  marketing 
agiwment  and  order,  and  upon  other 
available  information,  it  is  hereby  found 
that  the  limitation  of  handling  of  such 
lemons,  as  hereinafter  provided,  will  tend 
to  effectuate  the  declared  policy  of  the 
act. 

(2)  The  need  for  this  section  to  limit 
the  quantity  of  lemons  that  may  be  mar¬ 
keted  during  the  ensuing  we^  st^s 
from  the  production  and  marketing  sit¬ 
uation  confronting  the  lemon  industry. 
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(1)  The  COTunittee  has  submitted  its 
recommendatitHi  with  respect  to  the 
quantity  of  lemons  it  deems  advisable 
to  be  handled  during  the  ensuing  week. 
Such  recommendation  resulted  from  con¬ 
sideration  of  the  factors  enumerated  in 
the  order.  The  committee  further  reports 
the  demand  for  lemons  is  easier  this 
wedc.  Average  f.o.b.  price  was  $5.06  per 
carton  the  week  ended  January  29,  1977 
compared  to  $4.97  per  carton  the  previ¬ 
ous  week.  Track  and  rolling  supplies  at 
135  cars  were  up  15  cars  frwn  last  week. 

(ii)  Having  considered  the  recom¬ 
mendation  and  information  submitted  by 
the  committee,  and  other  available  in¬ 
formation,  the  Secretary  finds  that  the 
quantity  of  lemons  which  may  be  han¬ 
dled  should  be  fixed  as  hereinafter  set 
forth. 

(3)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
section  imtil  30  days  after  publication 
hereof  in  the  Federal  Register  (5  U.S.C. 
553)  because  the  time  intervening  be¬ 
tween  the  date  when  information  upon 
which  this  section  is  based  became  avail¬ 
able  and  the  time  when  this  section  must 
become  effective  in  order  to  effectuate 
the  declared  policy  of  the  act  Is  Insuf¬ 
ficient,  and  a  reasonable  time  Is  per¬ 
mitted,  under  the  circumstances,  for 
preparation  for  such  effective  time;  and 
good  cause  exists  for  making  the  pro¬ 
visions  hereof  effective  as  hereinafter  set 
forth.  The  committee  held  an  open  meet¬ 
ing  during  the  current  week,  after  giv¬ 
ing  due  notice  thereof,  to  consider  sup¬ 
ply  and  market  conditions  for  lemons 
and  the  need  for  regulation;  Interested 
persons  were  afforded  an  opportunity  to 
submit  information  and  views  at  this 
meeting;  the  recommendation  for  regu¬ 
lation  together  with  its  supporting  Infor¬ 
mation  has  been  submltt^  by  the  com¬ 
mittee,  however,  the  Secretary  has  modi¬ 
fied  the  recommendation  to  provide  for 
the  shipment  of  a  greater  quantity  of 
lemons,  retaining  the  same  effective  date, 
and  such  information  is  being  dissemi¬ 
nated  among  handlers  of  su<di  lemons; 
it  is  necessary,  in  order  to  effectuate  the 
declared  policy  of  the  act,  to  make  this 
regulation  effective  during  the  period 
herein  specified;  and  ciHnpllance  with 
this  section  will  not  require  any  special 
preparation  on  the  part  of  persons  sub¬ 
ject  hereto  which  cannot  be  completed 
on  or  before  the  effective  date  hereof. 
Such  committee  meeting  was  held  on 
February  1, 1977. 

(b)  Order.  (1)  The  quantity  of  lemons 
grown  in  California  and  Arizcma  which 
may  be  handled  during  the  period  Feb¬ 
ruary  6, 1977,  through  February  12, 1977, 
is  hereby  fixed  at  190,000  cartons. 

(2)  As  used  in  this  section,  “handled”, 
and  “carton(s)”  have  the  same  meaning 
as  when  used  in  the  said  amended  mar¬ 
keting  agreement  and  order. 


(Secs.  1-19,  48  Stst.  31,  as  amended;  7  TTA.C. 
601-874.) 

Dated;  February  3, 1977. 

Floyd  F.  Hedlund, 
Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

[FR  Doc.77-3895  FUed  2-3-77;  11:31  am] 


CHAPTER  XVill — FARMERS  HOME  ADMIN¬ 
ISTRATION,  DEPARTMENT  OF  AGRI¬ 
CULTURE 

SUBCHAPTER  B— LOANS  AND  GRANTS 
PRIMARILY  FOR  REAL  ESTATE  PURPOSES 

(FmHA  Instruction  442.1] 

PART  1823 — ASSOCIATION  LOANS  AND 
GRANTS — COMMUNITY  FACILITIES,  DE¬ 
VELOPMENT,  CONSERVATION,  UTILIZA¬ 
TION 

Subpart  A — Community  Facility  Loans 

On  August  17,  1976,  there  was  pub¬ 
lished  in  the  Federal  Register  (41  FR 
34767-34772)  a  notice  of  proposed  rule- 
making  involving  the  amendment  of 
§§  1823.2,  1823.3,  1823.4,  1823.5,  1823.6, 
1823.7  1823.9,  1823.11,  1823.13,  1823.14, 
1823.25,  1823.28,  1823.29,  1823.42,  and  the 
deletion  of  §  1823.15  of  Subpart  A  of 
Part  1823,  Title  7,  Code  of  Federal  Regu¬ 
lations  (38  FR  29026,  and  as  amended) . 
Interested  parties  were  given  the  oppor¬ 
tunity  to  submit  on  or  before  Sept^ber 
18,  1976,  comments,  suggestions  or  ob¬ 
jections  regarding  the  proposed  amend¬ 
ments. 

Comments  have  been  received  and 
considered;  however,  only  S  1823.13  is 
being  adopted  with  change,  as  indicated, 
at  this  time.  This  section  is  amended 
pursuant  to  the  August  17, 1976,  proposal 
to  include  requirements  regarding  ccm- 
tent  of  loan  resolutions  to  be  adopted 
by  the  applicant;  provide  for  the  use  of 
multiple  advances  of  loan  funds  in  con¬ 
junction  with  interim  cmnmerclal 
financing  when  needed;  require  the  ap¬ 
plicant  to  deposit  applicant  contribution 
fimds  prior  to  loan  closing  or  start  of 
construction,  whichever  occurs  first; 
provide  that  supervised  hank  accounts 
which  exceed  the  F.D.I.C.  coverage  be 
collateralized  pursuant  to  Treasury  Cir¬ 
cular  No.  176;  provide  that  fxmds  re¬ 
maining  after  completion  of  the  project 
be  returned  to  FmHA  as  payment  on  the 
loan  In  a  pri^rtlonate  amount  of  the 
FmHA  loan  to  the  total  project  costs. 
The  amendment  of  this  section  Involved 
new  paragraphs,  redesignation  and  re¬ 
vision  of  others.  Where  no  change  of 
text  is  involved,  only  the  redesignated 
paragraph  with  heading  is  shown. 

The  one  comment  received  has  been 
considered,  and  provides  that  an  FmHA 
loan  may  be  closed  to  retire  the  interim 
commercial  indebtedness  when  the  re¬ 
quired  statements  cannot  be  obtained, 
provided  certain  conditions  are  met. 
This  change  as  adopted  avoids  lengthy 
ddays  in  closing  loans  which  would  pro¬ 
hibit  FmHA  applicants  from  meeting  re- 
piaionent  terms  of  interim  commercial 
'  lenders,  thereby  delaying  the  completion 


of  needed  projects.  Also  included  are 
editorial  changes. 

Accordingly,  S  1823.13,  is  amended  by 
revising  paragraphs  (a),  (b),  (c)(2), 
(d),  (e),  (f),  and  (g)  to  read  as  follows: 

§  1823.13  Closing  loans  and  fund 

delivery. 

(а)  Loan  resolutions.  Loan  resolutions 
will  be  adopted  by  both  public  and  other- 
than-public  bodies  using  Forms  FmHA 
442-47,  “Loan  Resolutions  (Public 
Bodies) ,”  and  FmHA  442-9,  “Association 
Loan  Resolutions  (Security  Agree¬ 
ment),”  resp>ectively.  These  resolutions 
will  supiplement  or  add  to  provisions  in¬ 
cluded  elsewhere  in  this  subpart.  The 
association  will  agree: 

(1)  To  indemnify  the  Government  for 
any  payments  made  or  losses  suffered 
by  the  Government  on  behalf  of  the  as¬ 
sociation.  Such  indemnification  shall  be 
playable  from  the  same  source  of  fimds 
pledged  to  pay  the  bonds  or  any  other 
legally  permissible  source. 

(2)  To  comply  with  applicable  local. 
State  and  Federal  laws,  regulations  and 
ordinances. 

(3)  To  provide  for  the  receip>t  of  ade¬ 
quate  revenues  to  meet  the  requirements 
of  debt  service.  (n>eration  and  mainte¬ 
nance,  establishments  (ff  adequate  re¬ 
serves  and  to  continually  operate  and 
maintain  the  facility  in  good  condition. 
No  free  service  or  use  of  the  facility  will 
be  permitted. 

(4)  To  acquire  and  maintain  such  in¬ 
surance  coverage,  including  fidelity 
bonds,  as  may  be  required  by  the  Gov¬ 
ernment. 

(5)  To  establish  and  maintain  such 
books  and  records  relating  to  the  opera¬ 
tion  of  the  facility  and  its  financial  af¬ 
fairs  and  to  provide  for  required  audit 
thereof  in  such  a  manner  as  may  be  re¬ 
quired  by  the  Government  to  provide  the 
(ilovemmment  without  its  request,  a  copy 
of  each  such  audit  and  to  make  and  for¬ 
ward  to  the  Government  such  additional 
information  and  reports  as  it  may,  from 
time  to  time,  require. 

(б)  To  provide  the  Government,  at  all 
reasonable  times,  access  to  all  books  and 
records  relating  to  the  facility  and  ac¬ 
cess  to  the  property  of  the  system  so  that 
the  Government  may  ascertain  that  the 
association  to  complying  with  the  provi¬ 
sions  hereof  and  instruments  incident  to 
the  making  or  insuring  of  the  loan. 

(7)  To  serve  any  applicant  within  the 
service  area  who  desires  services  and  can 
be  feasibly  and  legally  served,  and  to 
obtain  the  concurrence  of  the  FmHA 
prior  to  refusing  services  to  such  appli¬ 
cant.  Up>on  the  failure  to  provide  such 
services  which  are  feasible  and  legal, 
such  applicant  shall  have  a  direct  right 
of  action  against  the  association  under 
this  agreement. 

(8)  To  have  prepared  on  its  behalf  and 
to  adopt  an  ordinance  or  resolution  for 
the  issuance  of  its  bonds  or  notes  or  other 
lioi  instruments  containing  such  Items 
and  in  such  form  as  are  required  by  State 
statutes  and  as  are  agreeable  and  ac¬ 
ceptable  to  the  Government. 

(9)  To  refinance  the  impaid  balance, 
in  whole  or  In  part,  of  Its  bonds  or  notes 
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upon  the  request  of  the  Government  if  at 
any  time  it  should  appear  to  the  Govern¬ 
ment  that  the  association  is  able  to  re¬ 
finance  its  bonds  by  obtaining  a  loan  for 
such  purpoMS  from  responsible  coopera¬ 
tive  or  private  sources  at  reasonable 
rates  and  terms. 

<10)  To  provide  for,  execute,  and  com¬ 
ply  with  Form  PmHA  400-4,  “Nondis¬ 
crimination  Agreement,"  and  Form 
F’mHA  400-1,  “Equal  Opportunity  Agree¬ 
ment,”  including  an  “^ual  Opportunity 
Clause,"  which  clause  is  to  be  incorpo¬ 
rated  in  or  attached  as  a  rider  to  each 
construction  contract  and  subcontract 
involving  an  amount  in  excess  of 
$10,000. 

(11)  To  place  the  proceeds  of  the  loan 
on  deposit  in  an  account  in  a  bank  and  in 
a  manner  approved  by  the  Government. 

(12)  Not  to  sell,  transfer,  lease,  or 
otherwise  encumber  the  facility  or  any 
portion  thereof  or  interest  therein;  not 
to  permit  others  to  do  so,  without  the 
prior  written  consent  of  the  Govern¬ 
ment. 

(13)  Not  to  borrow  any  money  from 
any  soimce,  enter  into  any  contract  or 
agreement,  or  incur  any  other  liabilities 
in  connection  with  making  enlargements, 
improvements,  or  extensions  to,  or  for 
any  other  purpose  in  connection  with  the 
facility  (exclusive  of  normal  mainte¬ 
nance)  without  prior  written  consent  of 
the  Government,  if  such  undertaking 
would  involve  the  soxirce  of  funds  pledged 
to  pay  the  debt  to  FmHA. 

(14)  "niat  mjon  default  in  the  pay¬ 
ments  of  any  principal  and  accrued  In¬ 
terest  on  the  bonds  or  in  the  performance 
of  any  covenant  or  agreement  contained 
herein  or  in  the  instnunents  Incident 
to  making  or  Insuring  the  loan,  the  Gov¬ 
ernment,  at  its  option,  may; 

(i)  Declare  the  entire  principal  amoimt 
then  outstanding  and  accrued  Interest, 
due  and  payable; 

(ii)  For  the  account  of  the  association 
(payable  from  tbe  source  of  funds 
pledged  to  pay  the  bonds  or  notes  or  any 
other  legally  permissible  somce).  Incur 
and  pay  reasonable  expenses  for  repair, 
maintenance,  and  operation  of  the  facil¬ 
ity  and  such  other  reasonable  expenses 
as  may  be  necessary  to  cure  the  cause  of 
default;  and/or 

(iii)  Take  possession  of  the  facility,  re¬ 
pair,  maintain  and  operate,  rent  or  other¬ 
wise  dl^x>se  of  the  facility.  Default  un¬ 
der  the  provisions  of  the  resolution  or 
any  instrrunent  incident  to  the  making  or 
insuring  of  the  loan  may  be  construed 
by  the  Government  to  constitute  default 
under  any  other  instrument  held  by  the 
Government  and  executed  or  assumed  by 
the  association,  and  default  imder  any 
such  instrument  may  be  construed  by  the 
Government  to  constitute  default  here¬ 
under. 

(b)  Interim  financing.  In  all  loans, 
exceeding  $50,000,  where  It  is  possible  for 
funds  to  be  borrowed  at  reasonable  Inter¬ 
est  rates  on  an  interim  basis  from  com¬ 
mercial  sources  for  the  construction  pe¬ 
riod,  such  interim  financing  will  be  ob¬ 
tained  so  as  to  preclude  the  necessity  for 


multiple  advances  of  FmHA  funds.  When 
interim  commercial  financing  is  used,  the 
application  will  be  processed,  including 
obtaining  construction  bi(^,  to  the  stage 
where  the  PmHA  loan  woifid  normally  be 
closed,  that  is  immediately  prior  to  the 
start  of  construction.  When  the  interim 
financing  funds  have  been  expended,  the 
FmHA  loan  will  be  closed.  Multiple  ad¬ 
vances  may  be  used  in  conjunction  with 
interim  commercial  financing  when  the 
applicant  is  unable  to  obtain  sufiScient 
funds  through  interim  commercial  fi¬ 
nancing  in  an  amount  equal  to  the  loan. 
The  PmHA  loan  proceeds  (including  ad¬ 
vances)  will  be  used  to  retire  the  interim 
commercial  indebtedness.  Before  the 
PmHA  loan  is  closed,  the  applicant  will 
be  required  to  provide  FmHA  with  state¬ 
ments  from  the  contractor,  engineer, 
architect,  and  attorney  that  they  have 
been  paid  to  date  in  accordance  with 
their  contracts  or  other  agreements  and, 
in  the  case  of  the  contractor,  that  he  has 
paid  his  suppliers  and  subcontractors.  If 
such  statements  cannot  be  obtained,  the 
loan  may  be  closed  provided: 

(1)  Statements  to  the  extent  possible 
are  obtained; 

(2)  The  interests  of  FmHA  can  be  ade¬ 
quately  protected  and  its  security  posi¬ 
tion  is  not  impaired; 

(3)  Adequate  provisions  are  made  for 
handling  the  unpaid  accoimts  by  with¬ 
holding  or  escrowing  suflicient  funds  to 
pay  such  claims. 

(c)  Multiple  advances.  *  *  * 

♦  *  #  *  < 

(2)  Advances  will  be  requested  in  suf¬ 
ficient  amoimts  to  insure  that  ample 
funds  will  be  on  hand  to  pay  costs  of 
construction,  rights-of-way  and  land, 
legal,  engineering,  interest,  and  other  ex¬ 
penses  as  needed.  The  applicant  will  pre¬ 
pare  Form  PmHA  440-11,  “Estimate  of 
Funds  Needed,"  to  show  the  amount  of 
fimds  needed  during  the  30-day  period. 
Form  AD-627,  “Report  of  Federal  Cash 
Transactions,”  will  be  prepared  and  sub¬ 
mitted  with  each  Form  PmHA  440-11 
after  the  initial  advance  of  fimds  is 
made. 

(d)  Applicant  contribution.  Applicants 
contributing  funds  toward  the  project 
cost  shall  deposit  these  funds  in  its  con¬ 
struction  accoimt  on  or  before  loan  clos¬ 
ing  or  start  of  construction,  whichever 
occurs  first.  Project  costs,  paid  prior  to 
the  required  deposit  time,  with  applicant 
funds  shall  Ije  appropriately  accounted 
for. 

(e)  Supervised  hank  account.  Loan 
funds  and  any  funds  furnished  by  the 
applicant  may  be  deposited  in  a  super¬ 
vised  bank  account  in  a  bank  having 
Federal  Deposit  Insurance  Corporation 
(PDIC)  coverage.  Funds  placed  in  a  su- 
[>ervised  bank  account  are  public  monies 
under  Title  12  U.S.C.  265,  and  therefore 
any  amount  which  exceeds  the  FDIC 
coverage  will  require  a  collateral  pledge 
pursuant  to  Treasury  Circular  No.  176.  If 
a  supervised  bank  account  is  not  used, 
arrangements  will  be  agreed  upon  for  the 
prior  iq)proval  by  FmHA  of  the  bills,  or 


vouchors  upon  which  warrants  will  be 
drawn,  so  that  the  necessary  control  of 
payments  from  loan  funds  can  be  main¬ 
tained  and  FmHA  records  can  be  kept 
current.  Periodic  audits  of  nonsupervised 
accounts  shall  be  made  by  PmHA  at  such 
times  and  in  such  manner  as  the  PmHA 
State  Director  prescribes  in  the  condi¬ 
tions  of  loan  approval.  Mandatory  State 
Laws  regulating  the  depositories  to  be 
used  shall  be  complied  with. 

(f)  Payment  lor  construction.  Pay¬ 
ment  for  construction  wiU  be  made  in 
accordance  with  the  construction  con¬ 
tract  in  amounts  approved  on  Form 
FmHA  424-18,  “Partial  Payment  Esti¬ 
mate.”  Advances  for  contract  retainage 
will  not  be  made  until  such  retainage  is 
due  and  payable  under  the  terms  of  con¬ 
tract.  Form  AD-629,  “Outlay  Report  and 
Request  for  Reimbursement  for  Con¬ 
struction  Programs,”  will  be  used  to  ac¬ 
count  for  funds  expended  in  the  last  30- 
day  period.  Each  payment  estimate  must 
be  approved  by  the  governing  body  of  the 
borrower.  The  review  and  acceptance  of 
partial  payment  estimates  by  PmHA  does 
not  attest  to  the  correctness  of  the  quan¬ 
tities  shown  or  that  the  work  has  been 
performed  in  accordance  with  the  plans 
and  specifications.  A  final  Form  AIV627 
will  be  submitted  to  PmHA  to  include 
the  final  advance  and  all  other  advances 
not  later  than  90  days  after  the  final  ad¬ 
vance  has  been  made. 

(g)  Funds  remaining  after  construc¬ 
tion  is  completed.  Should  loan  funds  re¬ 
main  available,  including  obligated  funds 
not  advanced,  after  all  costs  incident  to 
the  basic  project  have  been  paid  or  pro¬ 
vided  for,  such  funds  may  be  used  for 
needed  extensions,  enlargements  and 
improvements  of  the  project  with  the 
prior  permission  of  the  FmHA  State 
Director.  If  the  additional  work  is  to  be 
undertaken  by  the  contractor (s)  already 
engaged  in  the  construction  of  the  proj¬ 
ect,  the  additional  work  may  be  au¬ 
thorized  by  a  change  order.  Remaining 
project  funds  not  needed  for  authorized 
extensions,  enlargements,  or  improve¬ 
ments  shall  be  returned  to  FmHA  as  a 
repayment  on  the  loan  in  a  proportionate 
amount  of  the  FmHA  loan  to  the  total 
planned  project  cost,  unless  other  dis¬ 
position  is  required  by  the  bond  ordi¬ 
nance  or  resolution  or  by  State  statutes. 

(h)  Obtaining  insurance  and  fidelity 
bonds.  *  •  • 

(i)  Distribution  of  recorded  docu¬ 
ments.  •  •  • 

•  •  •  «  • 

(7  I7.S.C.  1989,  delegation  of  auth(H*ity  by  the 
Secretary  of  Agriculture,  7  CFR  2.23,  delega¬ 
tion  of  authority  by  the  Assistant  Secretary 
for  Rural  Development,  7  CFR  2.70.) 

Effective  date:  This  amendment  shall 
become  effective  on  February  4,  1977. 

Dated:  January  26,  1977. 

Joseph  R.  Hanson, 
Acting  Administrator, 
Farmers  Home  Administration. 

[PR  Doc.77-3696  PUed  2-3-77:8:46  amj 
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proposed  rules 

This  section  of  the  FEDERAL  REGISTER  contains  notices  to  the  public  of  the  proposed  issuance  of  rules  and  regulations.  The  purpose  of 
these  notices  is  to  give  interested  persons  an  opportunity  to  participate  in  the  rule  making  prior  to  the  adoption  of  the  finel  rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 
[  7  CFR  Part  1701  ] 

RURAL  TELEPHONE  PROGRAM 

Proposed  Issuance  of  Memorandum  on 
Use  of  Larger  Pair  Sizes  of  Filled  Cables 

Notice  Is  hereby  given  that,  pursuant 
to  the  Rural  Electrification  Act,  as 
amended  (7  U.S.C.  901  et  seq.) ,  REA  pro¬ 
poses  to  issue  a  memorandum  (File  with 
REA  Bulletin  383-1)  which  outlines  re¬ 
strictions  on  the  use  of  loan  funds  for 
the  purchase  of  nonfilled  buried  or  un¬ 
derground  cables  and  places  increased 
emphasis  on  the  use  of  filled  cables  in 
all  sizes  for  application  in  buried  or  un- 
dergroimd  systems.  On  issuance  of  the 
proposed  memorandum.  Appendix  A  to 
Part  1701  will  be  modified  accordingly. 

Persons  interested  in  the  memoran¬ 
dum  may  submit  written  data,  views  or 
comments  to  the  Director,  Telephone  Op¬ 
erations  and  Standards  Division,  Rural 
Electrification  Administration,  Room 
1355,  South  Building.  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250, 
on  or  before  March  7.  1977.  All  written 
submissions  made  pursuant  to  this  no¬ 
tice  will  be  made  available  for  public 
inspection  at  the  OflBce  of  the  Director, 
Telephone  Opertitlons  and  Standards 
Division  during  regular  business  hours. 

The  text  of  the  proposed  memorandum 
is  as  follows: 

IPUe  with  REA  Bulletin  383-1] 

Subject:  Use  of  Larger  Pair  Sizes  of  Pilled 
Cables 

To:  All  REA  Telephone  Borrowers,  Consult¬ 
ing  Engineers  and  Contractors 

In  a  letter  dated  October  15,  1974,  we  In¬ 
formed  all  REA  telephone  borrowers,  con¬ 
sulting  engineers  and  contractors  that  the 
use  of  filled  burled  wires  and  cables  would 
be  mandatory  up  through  200  pairs.  This  ac¬ 
tion  was  taken  In  order  to  take  advantage 
of  Improved  maintenance  experience  and 
transmission  stability  over  air  core  types. 

We  now  feel  there  Is  sufficient  justification 
for  requiring  all  sizes  of  burled  or  under¬ 
ground  cable  to  be  of  the  filled  type  or  to  be 
pressurized.  Accordingly,  this  Is  to  Inform  all 
borrowers  that  effective  on  aU  projects  bid 
after  July  1,  1977,  or  on  aU  orders  placed  by 
REA  borrowers  after  this  date,  REA  loan 
funds  will  not  be  authorized  to  be  used  for 
the  purchase  of  nonfilled  burled  or  under¬ 
ground  cables  unless  such  cables  are  to  be 
"ritillzed  as  part  of  a  pressurized  cable  plant. 
For  direct  biirled  filled  cables  the  BJF  assem¬ 
bly  units  shall  be  specified  In  lieu  of  BJ 
units.  For  underground  filled  cables  specify 
the  “UP”  xmlt  In  lieu  of  the  “U”  unit. 

Dated:  January  27, 1977. 

C.  R.  Ballard, 
Assistant  Administrator, 
Telephone. 

[PR  Doc.77-3269  PUed  2-3-77:8:45  am] 


Animal  and  Plant  Health  Inspection  Service 
[9CFR  Part  92] 

FOREIGN  EMBARKATION  QUARANTINE 
STATION  FOR  LIVESTOCK 

Proposed  Criteria  and  Standards  for 
Establishment 

Correction 

In  FR  Doc.  77-1966  appearing  on  page 
3859  in  the  Issue  for  Friday,  January  21. 
1977,  on  page  3860,  middle  column,  the 
14th  line  of  §  92.4a(a)  (7)  should  read 
“of  such  action;  but  such  withdrawal  m: 
refusal  shall  con-”. _ 

SECURITIES  AND  EXCHANGE 
COMMISSION 
[17  CFR  Part  200] 

[Release  No.  33-6802,  34-13232,  33-19867. 

39-463,  IC-9628,  IA-667:  POIA-48:  PUe  No. 

S7-674;  Comment  deadline:  March  7.  1977] 

GOVERNMENT  IN  THE  SUNSHINE 

Public  Observation  of  Commission  Meet¬ 
ings,  Information  and  Requests,  and 

Rdated  Matters 

The  Securities  and  Exchange  (Commis¬ 
sion  today  announced  rulemaking  pro¬ 
posals  to  implement  the  (Government  In 
the  Sunshine  Act,  5  U.S.C.  552b,  (“Sun¬ 
shine  Act”)  which  has,  as  its  principal 
provision,  the  requirement  that,  unless 
exempvt,  “every  portion  of  every  meeting 
of  an  agency  shall  be  open  to  pul^c  ob¬ 
servation.”  5  UB.C.  552b(b).  The  Com¬ 
mission  is  soliciting  comment  on  these 
proposed  rules  pursuant  to  the  provision 
in  the  Sunshine  Act  which  requires  every 
agency  subject  to  the  open  meetings  re- 
quirem^ts  to  pubUsh  notice  in  the  Fed¬ 
eral  Register  of  its  proposed  implement¬ 
ing  rules  and  to  provide  at  least  30  days 
opportunity  for  public  comment  there¬ 
on.^  The  Act  takes  effect  on  March  12, 
1977. 

The  Sunshine  Act  also  establishes  cer¬ 
tain  standards  regarding  ex  piarte  com¬ 
munications  in  on-the-record  agency 
proceedings  and  cmitalns  amendments 
to  the  Freedom  of  Information  Act,  5 
U.S.C.  552  (“POIA”).  Accordingly,  the 
Commission  has  today  also  proposed 
amendments  to  its  regulations  concern¬ 
ing  public  requests  for  information  (17 
CFR  Part  200.  Subpart  D).  and.  in  the 
near  future,  will  amend  its  existing  Code 
of  Behavior  Governing  Ex  Parte  Com- 

*  Section  552b(g)  requires  that  each  agen¬ 
cy  consult  with  the  Administrative  Confer¬ 
ence  of  the  United  States  In  formulating 
rules  to  implement  the  Sunshine  Act.  The 
Commission  has  engaged  In  such  consulta¬ 
tion,  by  furnishing  copies  of  the  preliminary 
drafts  of  these  rules  to  the  Conference,  by 
discussions  with  Conference  personnel,  and 
by  attendance  at  the  Conference’s  seminar 
on  this  subject. 


munications  Between  Persons  Outside 
the  Commission  and  Decisional  Elmploy- 
ees  (17  CFTt  Part  200,  Subpeut  F)  to  con¬ 
form  to  5  U.S.C.  557(d),  enacted  by  the 
Sunshine  Act.* 

In  announcing  these  rule  proposals, 
the  CTommission  emphasizes  that  the  sole 
purpose  of  proposed  new  Subparts  B  and 
I  of  the  Commission’s  rules — “Disposi¬ 
tion  of  Commission  Business”  and  “Reg¬ 
ulations  Pertaining  to  Public  Observa- 
tiMi  of  Commission-  meetings.”  respec¬ 
tively — is  the  implementation  of  the 
Sunshine  Act.  These  rules  are  not  in¬ 
tended  to  confer  new  rights,  apart  from 
those  expressly  conferred  by  the  Act,  nor 
to  open  to  those  who  disagree  with  par¬ 
ticular  (Commission  decisions  new  ave¬ 
nues  of  attack — not  available  under 
existing  law — upon  Commission  action 
for  the  protection  of  Investors.  See  5 
U.S.C.  552b(h) .  Accordingly,  the  propos¬ 
als  herein  should  be  interpreted  in  light 
of  the  purposes  and  terms  of  the  Sun¬ 
shine  Act. 

The  proposals  today  announced  would 
amend  Subpart  A  (entitled  “Organiza¬ 
tion  and  Program  Management”)  and 
Subpart  D  (entitled  “Information  and 
Requests”)  of  the  Commission’s  existing 
rules  in  Part  200  of  17  (CFR.  In  addition, 
these  proposals  would  create  a  new  Sub- 
part  B  (entitled  “Disposition  of  Commis¬ 
sion  Business”)  and  a  new  Subpart  I 
(entitled  “Regulations  Pertaining  to 
Public  Observation  of  Commission  Meet¬ 
ings”).  A  brief  synopsis  of  these  rules 
appears  below,  and  the  full  text  is  ap¬ 
pended  hereto. 

Amendments  to  Subpart  A — Organiza¬ 
tion  AND  Program  Management 

The  Commission  proposes  to.Amend  17 
CFR  200.21,  which  describes  the  duties  of 
the  Commission’s  General  Counsel,  to 
add  a  reference  to  the  General  Counsel’s 
responsibility  for  certifying  that  par¬ 
ticular  Commission  meetings  may  prop¬ 
erly  be  closed  to  the  public.  Such  a  cer¬ 
tification  is  required  by  5  U.S.C.  552b 
(f)  (1),  as  implemented  by  the  Commis¬ 
sion’s  proposed  S  200.406.  In  the  case  of 
the  absence  of  the  General  Counsel,  the 
most  senior  Associate  General  Counsel 
or  Assistant  General  Counsel  available 
would  be  deemed  to  be  the  Acting  Gen¬ 
eral  Counsel  for  purposes  of  executing 
the  certification  in  question.  In  the  ab¬ 
sence  of,  both  the  General  Counsel  and 
every  Associate  and  Assistant  General 
Coimsel,  such  attorney  as  the  General 
Counsel  designates  would  perform  this 

*  In  this  release,  the  Commission  also  scdic- 
Its  comments  on  proposed  clarifying  Free- 
«dom  of  Information  Act  (“POIA”)  amend¬ 
ments.  The  Sunshine  Act  expressly  requires 
the  opportunity  for  public  comment  only  as 
to  rules  implementing  the  new  open  meet¬ 
ings  requirements. 
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task.  While  the  Commission  believes  it 
important  to  provide  for  the  perform¬ 
ance  of  the  certification  function  In  the 
absence  of  the  General  Counsel,  the 
Commission  does  not  intend  that  this 
responsibility  will  routinely  be  dis¬ 
charged  except  by  the  General  Counsel. 

New  Subpart  B — Disposition  of  Com¬ 
mission  Business 

Proposed  new  Subpart  B  of  Part  200, 
which  reflects  existing  Commission  pro¬ 
cedures,  is  intended  to  describe  generally 
the  manner  in  which  the  Commission 
conducts  business  requiring  a  vote  of  the 
members  of  the  Commission.  Section 
200.40  pertains  to  the  joint  disposition 
of  business,  at  Commission  meetings  or 
otherwise,  and  embodies  the  provision  in 
5  U.S.C.  552b  (b)  which  will  prohibit  joint 
deliberations  among  Commission  mem¬ 
bers  except  in  accordance  with  the  Sun¬ 
shine  Act. 

Sections  200.41  and  200.42  reflect  the 
existing  practice  by  which  the  Commis¬ 
sion  occassionally  conducts  business 
without  joint  deliberations  among  its 
members.  Section  200.41  provides  for 
sequential  consideration  of  matters  not 
requiring  joint  deliberation.  Section 
200.42  delegates  to  an  individual  Com¬ 
missioner,  to  be  designated  as  “duty 
ofiBcer,”  certain  of  the  Commission’s 
functions  pursuant  to  the  terms  of  15 
U.S.C.  78d-l.  Although  not  expressly  re¬ 
quired  by  the  delegation  statute,  §  200.42 
(c)  provides  that  every  action  taken  by 
the  duty  ofl&cer  shall  be  submitted  to  the 
full  Commission  for  affirmation  as  soon 
as  practicable.  While  the  procedures  in 
§  200.41  or  §  200.42  will  not  be  utilized 
where  joint  deliberation  would  be  pref¬ 
erable,  the  Commission  believes  that  it 
must  retain  the  flexibility  to  employ 
such  procedures  when  agency  business  so 
demands. 

Amendments  to  Subpart  D — 
Information  and  Requests 

Section  5(b)  of  the  Sunshine  Act 
amends  exemption  3  under  the  Freedom 
of  Information  Act,  5  U.S.C.  552(b)(3) 
and,  accordingly,  the  Cwnmission  pro¬ 
poses  to  amend  its  corresponding  FOIA 
exemption  to  reflect  the  statutory 
change.  In  addition,  the  Commission  is 
proposing  technical  amendments  to  its 
rules  implranenting  exonptions  2.  4,  7, 
and  8  in  order  to  describe  more  clearly 
the  scope  of  these  exemptions  in  the  con¬ 
text  of  the  Ccmimission’s  operations  and 
the  manner  in  which  the  Commission  is 
currently  applying  these  exemptions. 
Since  FOIA  exemptions  1,  2,  3,  4,  7,  and 
8  parallel  Simshine  exemptions  appear¬ 
ing  in  5  U.S.C.  552b(c)  (1),  (2),  (3),  (4), 
(7),  and  (8),  the  Commission  is  propos¬ 
ing  to  conform  the  wording  of  its  rules 
to  impl^ent  these  identical  FOIA  and 
Sunshine  exemptions. 

The  Cmnmission  is  also  proposing  to 
amend  1200.80(a),  which  describes  in¬ 
formation  published  in  the  Federal  Reg¬ 
ister,  to  include  those  notices  required  to 
be  so  published  by  the  Sunshine  Act. 
Similarly,  the  proposed  amendment  to 
the  listing  of  documentary  material 
available  to  the  public  which  appears  in 


S  200.80a,  Ai^iendlx  A,  would  add  thereto 
certain  documents  required  to  be  pre¬ 
pared  pursuant  to  the  Sunshine  Act. 

New  Subpart  I — ^Regulations  Pertaining 
TO  Public  Observation  of  Commission 
Meetings 

The  Commission  is  proposing  11  rules, 
to  be  codified  In  proposed  new  Subpart  I 
of  Part  200,  to  Implanent  the  open  meet¬ 
ings  requirements  of  the  Sunshine  Act. 
Below  is  a  brief  description  of  each  of 
these  proposed  rules. 

Section  200.400 — This  rule  would  state  that 
Commission  meetings  are  to  be  c^en  to  the 
public,  except  as  otherwise  provided  pursuant 
to  Subpart  I.  See  5  U.S.C.  652b(b). 

Section  200.401 — ^Proposed  Rule  401  would 
define  various  terms  utilized  elsewhere  in 
new  Subpart  I.  The  definition  of  “meeting” 
is  drawn  from  6  n.S.C.  552b(a)(2).  Simi¬ 
larly,  the  definition  of  the  term  “financial 
institution"  has  been  taken  from  the  legis¬ 
lative  history  of  the  Sunshine  Act.  See  S. 
Rep.  No.  94-354,  p.  24. 

Section  200.402 — Rule  402  would  authorize 
the  Commission  to  close  meetings  which  fall 
within  one  of  the  10  specified  exemptions  in 
5  U.S.C.  652b(c).  To  the  extent  feasible,  in 
setting  forth  these  exemptions  the  Commis¬ 
sion,  for  the  guidance  of  the  public,  has 
provided  a  description  of  the  various  types  of 
Commission  action  which  would  appear  to 
be  encompassed  by  each  exemption.  The  pro¬ 
posed  rule  makes  clear,  however,  that  these 
descriptions  are  merely  Illustrative  and  not 
exhaustive.  As  stated  above,  where  these 
statutory  exemptions  under  the  Sunshine  Act 
parallel  statutcny  exemptions  under  the 
FOIA,  identic€tl  language  has  been  employed 
in  both  the  Commission’s  FOIA  and  Sunsliine 
rules.  Subsection  (c)  provides  that  the  Com¬ 
mission  may,  in  its  discretion,  c^en  any 
meeting  even  if  closable  pursuant  to  one  or 
more  exemptions.  Subsection  (d)  of  Rule  402 
authorizes  the  Commission  to  delete  from  the 
announcement  of  a  meeting  any  information 
which  falls  within  one  of  the  10  specified 
exemptions. 

Section  300.403 — Proposed  Rule  403  would 
implement  the  provisions  of  5  U.S.C.  552b  (e) 
requiring  announcement  and  publication  of  a 
notice  of  Commission  meetings.  Subsection 
403(c)  authorizes  expedited  procedures  for 
urgent  matters,  and  Subsection  403(d)  au¬ 
thorizes  an  abbreviated  notice  for  certain 
closed  Commission  meetings.  See  5  U.S.C. 
552b(d)  (4).  A  note  to  this  proposed  rule  de¬ 
scribes  the  general  plan  which  the  Commis¬ 
sion  presently  foresees  following  in  schedul¬ 
ing  its  meetings.  As  stated  therein,  the  note 
is  provided  for  the  guidance  of  the  public 
but  is  not,  in  any  event,  binding  on  the 
Commission. 

Section  200.404 — Proposed  Rule  404  would 
provide  the  general  procedure  by  which  the 
Commission  may  take  action  to  close  a  Com¬ 
mission  meeting;  the  steps  described  are 
those  required  by  5  U.S.C.  552b(d)  (1)  and 
(3). 

Section  200.405 — On  the  basis  of  a  review 
of  the  matters  actually  considered  by  the 
Commission  during  the  past  several  months, 
and  on  the  basis  of  the  legislative  history  of 
the  Sunshine  Act,  the  Commission  has  de¬ 
termined  that  it  is  entitled  to  utilize  the 
simplified  procedure  for  closing  Commission 
meetings  which  fall  within  exemptions  4,  8, 
9(A),  or  10  of  5  U.S.C.  552b(c).  The  steps 
described  are  those  permitted  by  5  U.S.C. 
552(d)  (4).  That  paragraph  provides,  in  po*- 
tinent  part: 

“Any  agency,  a  majority  of  whose  meetings 
may  properly  be  closed  to  the  puldlc  pur¬ 
suant  to  paragraph  (4),  (8),  (9)  (A),  or  (10) 
of  subsection  (c)  [of  6  U.S.C.  563b]:  or  any 


combination  thereof,  may  provide  by  regu¬ 
lation  fcH*  the  closing  of  such  meetings  or 
portions  thereof  in  the  event  that  [specified 
steps  are  taken].”  '' 

Section  200.406 — Proposed  Rule  406  would 
require  that,  for  every  closed  Conuntssion 
meeting,  the  Oeneral  Counsel  shall  publicly 
certify  that,  in  his  or  her  opinion,  the  meet¬ 
ing  may  properly  be  closed  to  the  public. 
This  rule  would  implement  the  first  sen¬ 
tence  of  5  u  s  e.  552b(f)  (1) . 

Section  200.407 — ProjKised  Rule  407  would 
require  the  Secretary  to  maintain  a  verbatim 
transcript  cw  recording  of  all  closed  meet¬ 
ings,  except  that  the  Secretary  may  maintain 
detailed  minutes  in  lieu  of  a  verabtim  record 
for  meetings  closed  pursuant  to  paragraphs 
(8),  (9)  (A),  or  (10)  of  5  U.S.C.  552b(c). 
This  rule  would  also  require  the  Secretary 
to  retain  both  the  General  Counsel’s  certifi¬ 
cation  and  a  statement  of  the  presiding  ofli- 
cer  setting  forth  the  time,  place,  and  persons 
present,  for  each  closed  meeting.  See  5  U.S.C. 
552b (f)  (1). 

Section  200.408 — Proposed  Rule  408  would 
provide  for  public  access  to  any  nonexempt 
portion  of  the  transcript  or  recording  of  a 
closed  meeting  within  20  days  of  the  receipt, 
by  the  FOIA  Officer,  of  any  request  for  such 
transcript  or  recording.  See  5  U.S.C.  552b (f) 
(2).  In  addition,  the  Commission  proposes 
an  administrative  appeal  procedure  com¬ 
parable  to  that  now  in  place  under  the  FOIA, 
for  review  of  the  denial  of  access  to  a  trans¬ 
cript  or  recording  (or  portion  thereof).  ’The 
Sunshine  Act  does  not  expressly  mandate 
such  an  appeal  procedure. 

Section  200.409 — Proposed  Rule  409  Would 
create  a  discretionary  administrative  review 
procedure  whereby  interested  persons  may 
seek  reconsideration  of  the  decision  to  open 
or  close  a  meeting.  WhUe  5  U.S.C.  552b (d) 
(2)  requires  this  procedure  as  to  certain 
open  meetings,  the  Conunission  proposes, 
for  the  benefit  of  the  public,  also  to  estab¬ 
lish  a  comparable  procedure  as  to  closed 
meetings  in  order,  where  possible,  to  resolve 
in  advance  claims  regarding  closed  meetings. 

Section  200.410 — This  ^jroposed  rule  would 
cover  three  miscellaneous  matters:  Subsec¬ 
tion  (a)  prohibits  unauthorized  recording 
or  photography  of  open  meetings  and  Insures 
maintenance  of  decorum  generally;  Subsec¬ 
tion  (b)  authorizes  the  Commission  to  clear 
its  meeting  room  in  the  event  that  discus¬ 
sion  at  an  open  meeting  begins  to  touch  on 
matters  properly  the  subject  of  closed  de¬ 
liberations;  and  Subsection  (c)  provides  that 
access  to  documents  discussed  at  meetings 
may  only  be  obtained  pursuant  to  the  FOIA. 

Conclusion  and  Reguest  for  Comment 

The  Commission  believes  that  the  pro¬ 
posals  herein  will  fully  implement  both 
the  letter  and  spirit  of  the  Sunshine  Act 
while  at  the  same  time  protecting  the 
Commission’s  need,  in  order  properly  and 
fairly  to  discharge  its  respninsibilities 
under  the  federal  securities  laws,  to 
prevent  public  disclosure  of  certain  in¬ 
formation.  The  Commission  recognizes, 
however,  that  ttie  implementation  of  the 
Sunshine  Act  will  entail  many  changes 
in  its  existing  procedures,  and  intends  to 
afford  careful  consideration  to  the  views 
of  all  interested  persons. 

Comments  concerning  these  proposals 
should  be  submitted,  in  tiiidlcate,  to 
George  A.  Fitzsimmons,  Secretary,  Se¬ 
curities  and  Exchange  OcHnmissk^ 
Washington,  D.C.  20549  befcMV  the  close 
of  business  on  March  11,  1977.  All  such 
cfxnmunlcations  should  ref«r  to  FQe  87- 
674  and  will  be  available  for  public  in¬ 
spection  and  o(^ybig  at  the  Commission’s 
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Public  Reference  Room,  1100  L  Street, 
N.W..  Washington,  D.C.  The  text  of  the 
proposals  discussed  herein  is  set  forth 
below. 


Text  of  Proposed  Rules 

PART  200 — ORGANIZATION;  CONDUCT 
AND  ETHICS;  AND  INFORMATION  AND 
REQUESTS 

1.  Section  200.21  of  Subpart  A  of  Title 
17  CPR  is  amended  by  adding  the  fol¬ 
lowing  to  §  200.21  to  read  as  follows: 

Subpart  A — Organization  and  Program 
Management 

§200.21  The  General  Counsel. 

«  «  •  •  • 

The  General  Counsel  is  also  respon¬ 
sible  for  publicly  certifying,  pursuant  to 
§  200.406,  that,  in  his  or  her  opinion, 
particular  Commission  meetings  may 
properly  be  closed  to  the  public.  In  the 
absence  of  the  General  Counsel,  the  most 
senior  Associate  General  Counsel  avail¬ 
able  shall  be  deemed  the  General  Coun¬ 
sel  for  purposes  of  §  200.406.  In  the  ab¬ 
sence  of  the  General  Counsel  and  every 
Associate  General  Counsel,  the  most 
senior  Assistant  General  Counsel  avail¬ 
able  shall  be  deemed  the  General  Coun¬ 
sel  for  purposes  of  §  200.406.  In  the  ab¬ 
sence  of  every  Associate  General  Counsel 
and  every  Assistant  General  Counsel, 
such  attorneys  as  the  Gener^  Counsel 
may  designate  (in  such  order  of  succes¬ 
sion  as  the  General  Counsel  directs) 
shall  exercise  the  responsibilities  im¬ 
posed  by  §  200.406. 

2.  New  Subpart  B  is  added  to  Part  200 
to  read  as  follows : 

Subpart  B — Disposition  of  Commission  Business 

Sec. 

200.40  Joint  disposition  of  business  by 

CoDfimlssion  meeting. 

200.41  Disposition-  of  business  by  seriatim 

Commission  consideration. 

200.42  Disposition  of  business  by  exercise 

of  authority  delegated  to  individ¬ 
ual  Commissioner. 

Subpart  B — Disposition  of  Commission 
Business 

§  200.40  Joint  disposition  of  business 
by  Commission  meeting. 

Any  disposition  of  Commission  busi¬ 
ness  which  entails  joint  deliberation 
among  the  members  of  the  Commission 
shall  occur  at  Commission  meetings  in 
accordance  with  the  definitions  and  pro¬ 
cedures  set  forth  in  Subpart  I  of  this 
part.  The  Commission’s  Secretary  shall 
prepare  and  maintain  a  Minute  Record 
reflecting  the  official  action  taken  at 
such  meetings. 

§  200.41  DUposilion  of  bu«iness  by 
seriatim  (.)onimission  ron<iidrration. 

(a)  Whenever  the  Commission’s 
Chairman,  or  the  Commission  member 
designated  as  duty  officer  pursuant  to 
5  200.42,  is  of  the  opinion  that  joint  de¬ 
liberation  among  the  members  of  the 
Commission  upon  any  matter  is  unneces¬ 
sary  in  light  of  the  nature  of  the  matter, 
impracticable,  or  contrary  to  the  re¬ 
quirements  of  agency  business,  but  is  of 
the  view  that  such  matter  should  be  the 


subject  of  a  vote  of  the  Commission, 
such  matter  may  be  disposed  of  by  circu¬ 
lation  of  any  relevant  materials  con¬ 
cerning  the  matter  to  at  least  that  num¬ 
ber  of  Commission  members  necessary  to 
take  action  thereon.  Each  participating 
Commission  member  shall  report  his  or 
her  vote  to  the  Secretarj’,  who  shall  re¬ 
cord  it  in  the  Minute  Record  of  the  Com¬ 
mission. 

(b)  Whenever  any  member  of  the 
Commission  so  requests,  any  matter  cir¬ 
culated  for  disposition  pursuant  to 
§  200.41(a)  shall  be  withdrawn  from 
circulation  and  scheduled  instead  for 
joint  Commission  deliberation. 

§  200.42  Disposition  of  business  by  ex- 
rrrise  of  authority  delegated  to  in¬ 
dividual  Commissioner. 

<ai  Delegation  to  duty  officer.  (1) 
Pursuant  to  the  provisions  of  Pub.  L.  No. 
87-592.  76  Stat.  394,  as  amended  by  Sec¬ 
tion  25  of  Pub.  L.  94-29.  89  Stat.  163,  the 
Commission  hereby  delegates  to  an  in¬ 
dividual  Commissioner,  to  be  designated 
as  the  Commission’s  “duty  officer’’  by  the 
Chairman  of  the  Commission  (or  by  the 
Chairman’s  designee)  from  time  to  time, 
all  of  the  functions  of  the  Commission: 
Provided,  however.  That  no  such  delega¬ 
tion  shall  authorize  the  duty  officer  (i) 
to  exercise  the  function  of  rulemaking, 
as  defined  in  the  Administrative  Proce¬ 
dure  Act  of  1946,  as  codified.  5  U.S.C. 
551,  et  seq.,  with  reference  to  general 
rules  as  distinguished  from  rules  of  par¬ 
ticular  applicability;  (ii)  to  make  any 
rule,  pursuant  to  section  19(c)  of  the 
Securities  Exchange  Act  of  1934;  or  (iii) 
to  preside  at  the  taking  of  evidence  as 
described  in  section  7(a)  of  the  Admin¬ 
istrative  Procedure  Act.  5  U.S.C.  556(b). 

(2)  To  the  extent  feasible,  the  desig¬ 
nation  of  a  duty  officer  shall  rotate,  un¬ 
der  the  administration  of  the  Secretarj’, 
on  a  regular  weekly  basis  among  the 
members  of  the  Commission  other  than 
the  Chairman. 

(b)  Exercise  of  duty  officer  authority. 
(1)  The  authority  delegated  by  this  rule 
shall  be  exercised  when,  in  the  opinion  of 
the  duty  officer,  action  is  requl^  to  be 
taken  which,  by  reason  of  its  urgency, 
cannot  be  scheduled  fm*  consideration  at 
a  Commission  meeting.  After  considera¬ 
tion  of  a  staff  recommendation  involving 
such  a  matter,  the  duty  officer  shall  re¬ 
port  his  or  her  action  thereon  to  the 
Secretary. 

(2)  In  any  consideration  of  Commis¬ 
sion  business  by  a  duty  officer,  the  pro¬ 
visions  of  Subpart  I  herein,  S  200.400  et 
seq.,  shall  not  apply,  whether  or  not  the 
duty  officer,  in  exercising  his  or  her  au¬ 
thority,  consults  w’ith,  or  seeks  the  advice 
of.  other  members  of  the  Commission, 

(c)  Commission  affirmation  of  duty 
officer  action.  (1)  Any  action  authorized 
by  a  duty  officer  pursuant  to  §  200.42(a) 
shall  be  either  <i)  circulated  to  the  mem¬ 
bers  of  the  Commission  for  affirmation 
pursuant  to  §  200.41;  or  (ii)  scheduled 
for  affirmation  at  a  Commission  meeting 
at  the  earliest  practicable  date  consist¬ 
ent  with  the  procedures  in  Subpart  I. 

(2)  (i)  The  Commission  may,  in  its  dis¬ 
cretion,  at  any  time  review  any  unaf- 
flrmed  action  taken  by  a  duty  officer. 


either  upon  its  own  initiative  or  upon  the 
petition  of  any  person  affected  thereby. 
'The  vote  of  any  one  member  of  the  Com¬ 
mission.  including  the  duty  officer,  shall 
be  sufficient  to  bring  any  such  unaffirmed 
action  taken  by  a  duty  officer  before  the 
Commission  for  review. 

(ii)  A  person  or  party  adversely  affect¬ 
ed  by  any  unaffirmed  action  taken  by  a 
duty  officer  shall  be  entitled  to  seek  re¬ 
view  by  the  Commission  of  the  duty  offi¬ 
cer’s  unaffirmed  actions,  but  only  in  the 
event  that  the  unaffirmed  action  by  the 
duty  officer  (A)  denies  any  request  for 
action  pursuant  to  sections  8(a)  or  8(c) 
of  the  Securities  Act  of  1933,  or  the  first 
sentence  of  section  12(d)  of  the  Securi¬ 
ties  Exchange  Act  of  1934;  (B)  suspends 
trading  in  a  security  pursuant  to  section 
12<k>  of  the  Securities  Exchange  Act  of 
1934;  or  <C)  is  pursuant  to  any  provi¬ 
sion  of  the  Securities  Exchange  Act  of 
1934  in  a  case  of  adjudication,  as  defined 
in  section  551  of  Title  5.  United  States 
Code,  not  required  by  that  Act  to  be 
determined  on  the  record  after  notice 
and  opportunity  for  hearing  (except  to 
the  extent  there  is  involved  a  matter  de¬ 
scribed  in  section  554(a)  (1)  through  (6) 
of  Title  5.  United  States  Code) . 

(3)  Affirmed  or  unafflrmed  action 
taken  by  the  duty  officer  shall  be  deemed 
to  be,  for  all  purposes,  the  action  of  the 
Commission  unless  and  until  the  Com¬ 
mission  directs  otherwise.  Rule  26  of  the 
Commission’s  rules  of  practice,  17  CPR 
201.26,  shall  not  apply  to  duty  officer 
action. 

Subpart  D — Information  and  Requests 

3.  Section  200.80  of  Subpart  D  of  Part 
200  is  amended  as  follows:  Paragraph 
(a)(l)(v)  is  amended:  paragraph  (a) 

(1) (vi)  is  added:  and  paragraphs  (b) 

(2) .  (3).  (4).  and  (8)  are  amended  to 
read  as  follows: 

§  200.80  Commission  records  and  infor¬ 
mation. 

(a) (1)  Information  published  in  the 
Federal  Register.  •  •  • 

(V)  Each  amendment,  revision,  or 
repeal  of  the  foregoing;  and 

(vi)  The  notice  of  Commission  meet¬ 
ings  described  in  I  200.403,  but  only  to 
the  extent,  and  under  the  conditions, 
specified  in  §  200.403. 

•  •  •  *  • 

(b)  Nonpublic  matters.  •  *  * 

(2)  Related  solely  to  the  internal  per¬ 
sonnel  rules  and  practices  of  the  Com¬ 
mission  or  any  other  federal,  state,  local, 
or  foreign  governmental  authority  or 
agency,  including,  but  not  limited  to; 

(i)  Operation  rules,  guidelines,  and 
manuals  of  procedure  for  investigators, 
attorneys,  accountants,  and  other  em¬ 
ployees  other  than  those  which  estab¬ 
lish  legal  requirements  to  w’hich  mem¬ 
bers  of  the  public  are  expected  to  con¬ 
form:  or 

<ii»  Hiring,  termination,  promotion, 
discipline,  compensation,  or  reward  of 
any  Commission  employee  or  member, 
the  existence,  investigation,  or  disposi¬ 
tion  of  a  complaint  against  any  Commis¬ 
sion  employee  or  member,  the  physical 
or  mental  condition  of  any  Commission 
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employee  or  member,  the  handling  of 
strictly  internal  matters,  matters  which 
would  tend  to  infringe  on  the  privacy  of 
the  staff  or  members  of  the  Commission, 
or  similar  subjects. 

(3)  Specifically  exempted  from  dis¬ 
closure  by  statute  (other  than  5  U.S.C. 
552) :  Provided.  That  such  statute  (i)  re¬ 
quires  that  the  matters  be  withheld  from 
the  public  in  such  a  manner  as  to  leave 
no  discretion  on  the  issue,  or  (ii)  estab¬ 
lishes  particular  criteria  for  withholding 
or  refers  to  particular  types  of  matters  to 
be  withheld. 

(4)  Disclose  trade  secrets  and  com¬ 
mercial  •  or  financial  information  ob¬ 
tained  from  a  person  and  privileged  or 
confidential,  including,  but  not  limited 
to: 

•  •  *  *  * 

(7)  (i)  Investigatory  records  compiled 
for  law  enforcement  purposes  to  the  ex¬ 
tent  that  the  production  of  such  records 
would:  (A)  Interfere  with  enforcement 
activities  undertaken  or  likely  to  be  un¬ 
dertaken  by  the  Commission  or  the 
Department  of  Justice,  or  any  United 
States  Attorney,  or  any  federal,  state, 
local,  or  foreign  goyernmental  authority, 
any  professional  association,  or  any  secu¬ 
rities  industry  self -regulatory  organiza¬ 
tion  :  (B)  deprive  a  person  of  a  right  to  a 
fair  trial  or  an  impartial  adjudication: 
(C)  constitute  an  unwarranted  invasion 
of  personal  privacy;  (D)  disclose  the 
identity  of  a  confidential  source  and,  in 
the  case  of  a  record  compiled  by  a  crimi¬ 
nal  law  enforcement  authority  in  the 
course  of  a  criminal  investigation,  or  by 
an  agency  conducting  a  lawful  national 
security  intelligence  investigation,  con¬ 
fidential  information  furnished  only  by 
the  confidential  source;  or  (E)  disclose 
investigative  techniques  and  procedures; 
or  (P)  endanger  the  life  or  physical 
safety  of  law  enforcement  personnel. 

(ii)  The  term  “investigatory  records” 
includes,  but  is  not  limited  to,  all  docu¬ 
ments.  records,  transcripts,  evidentiary 
materials  of  any  nature,  correspondence, 
related  memoranda,  or  work  product 
concerning  any  examination,  any  inves¬ 
tigation  (whether  formal  or  informal) ,  or 
any  related  litigation,  which  pertains  to, 
or  mav  disclose,  the  possible  violation  by 
any  person  of  any  provision  of  anv 
statute,  rule,  or  regulation  administered 
by  the  Commission,  by  any  other  federal, 
state,  local,  or  foreign  governmental  au¬ 
thority,  by  any  professional  association, 
or  by  any  securities  industry  self-regula¬ 
tory  organization.  The  term  “investiga¬ 
tory  records”  also  includes  all  written 
communications  from,  or  to,  any  person 
complaining  or  otherwise  furnishing  in¬ 
formation  respecting  such  possible  viola¬ 
tions,  as  well  as  all  correspondence  or 
memoranda  in  connection  with  such 
complaints  or  information. 

(8)  Contained  in,  or  related  to,  any  ex¬ 
amination  operating,  or  condition  report 
prepared  by,  on  behalf  of,  or  for  the  use 
of,  the  Commission,  any  other  federal, 
state,  local,  or  foreign  governmental  au¬ 
thority,  or  any  securities  industry  self- 
regulatory  organization,  responsible  for 
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the  regulation  or  supervision  of  financial 
institutions. 

•  •  *  •  * 

4.  Add  the  following  sentence  to 
§  200.80a. 

§  200.80a  .Appendix  A  Doriinionlary 
material  available  to  tlie  public. 

•  *  •  •  • 

Miscellaneous 

***** 

Notices  of  Commission  meetings  announced 
to  the  public  as  described  in  §  200.403;  an¬ 
nouncements  of  Commission  action  to  close 
a  meeting,  or  any  portion  thereof,  as  de¬ 
scribed  in  I  200.404(b)  and  §  200.405(c):  and 
certifications  by  the  General  Counsel,  pursu¬ 
ant  to  §  200.406,  that  a  Commission  meeting, 
or  any  portion  thereof,  may  be  closed  to  the 
public. 

5.  New  Subpart  I  is  added  to  Part  200 
to  read  as  follows: 

Subpart  I — Regulations  Pertaining  to  Public 
Observation  of  Commission  Meetings 

Sec. 

200.400  Open  meetings. 

200.401  Definitions. 

200.402  Closed  meetings. 

200.403  Notice  of  Commission  meetings. 

200.404  General  procedure  for  determina¬ 

tion  to  close  meeting. 

200.405  Special  procedure  for  determination 

to  close  meeting. 

200.406  Certification  by  the  General  Coun¬ 

sel. 

200.407  Transcripts,  minutes,  and  other 

documents  concerning  closed 
Commission  meetings. 

200.408  Public  access  to  transcripts  and 

minutes  of  closed  Commission 
meetings;  record  retention. 

200.409  Administrative  appeals. 

200.410  Miscellaneous. 

Subpart  I — Regulations  Pertaining  to  Pub¬ 
lic  Observation  of  Commission  Meetings 

§  200.400  O^n  meetings. 

Except  as  oUierwise  provided  in  this 
subpart,  meetings  of  the  Commission 
shall  be  open  to  public  observation. 

§  200.401  Definitions. 

As  used  in  this  subpart — 

(a)  “Meeting”  means  the  joint  delib¬ 
erations  of  at  least  the  number  of  indi¬ 
vidual  members  of  the  Securities  and 
Exchange  Commission  required  to  take 
action  on  behalf  of  the  Commission 
where  such  deliberations  determine  or 
result  in  the  joint  conduct  or  disposition 
of  official  Commission  business,  but  does 
not  include  deliberations  required  or  per¬ 
mitted  by  §  200.41  or  §  200.42  (respect¬ 
ing  seriatim  and  duty  oflBcer  disposition 
of  Commissicoi  business,  respectively) ,  or 
by  §§200.403,  200.404,  or  200.405  (re¬ 
specting  whether  particular  Commission 
deliberations  shall  be  open  or  closed  and 
related  matters) . 

(b)  “Portion  of  a  meeting”  means  the 
consideration  during  a  meeting  of  a  par¬ 
ticular  topic  or  item  separately  identified 
in  the  notice  of  Commission  meetings  de¬ 
scribed  in  §  200.403. 

(c)  “Open,”  when  used  in  the  context 
of  a  Commission  meeting  or  a  portion 
thereof,  means  that  the  public  may  at¬ 
tend  and  observe  the  deli^ratkms  of  the 


Commission  during  such  meeting  or  por¬ 
tion  of  a  meeting,  consistent  with  the 
provisions  of  §  200.410  .(respecting  de¬ 
corum  at  meetings  and  other  related 
matters), 

(d)  “Closed,”  when  used  in  the  context 
of  a  Commission  meeting  or  a  portion 
thereof,  means  that  the  public  may  not 
attend  or  observe  the  deliberations  of  the 
Commission  during  such  meeting  or  por¬ 
tion  of  a  meeting. 

(e)  “Announce.”  and  “make  publicly 
available,”  when  used  in  the  context  of 
the  dissemination  of  information,  mean, 
in  addition  to  any  specific  method  of 
publication  described  in  this  subpart, 
that  a  document  containing  the  infor¬ 
mation  in  question  will  be  posted  for 
public  inspection  in,  or  adjacent  to,  the 
lobby  of  the  Commission’s  headquarters 
offices,  will  be  available  to  the  public 
through  the  Commission’s  Public  Ref¬ 
erence  Section,  and  will  be  available  to 
the  press  through  the  Commission’s  Of¬ 
fice  of  Public  Affairs,  all  in  Washing¬ 
ton.  D.C. 

(f)  The  term  “likely  to,”  as  used  in 
§  200.402.  illustrating  the  circumstances 
under  which  Commission  meetings  may 
be  closed,  and  the  circumstances  in 
which  information  may  be  deleted  from 
the  notice  of  Commission  meetings, 
means  that  the  discussion  of  Commis¬ 
sion  business,  or  publication  of  informa¬ 
tion,  reasonably  could  encompass  mat¬ 
ters  which  the  Commission  is  author¬ 
ized,  by  the  Government  in  the  Sunshine 
Act,  Pub.  L.  94-409,  as  implemented  by 
this  subpart,  to  consider  or  discuss  at  a 
closed  meeting  (or  a  closed  portion  of  a 
meeting) . 

(g)  ’The  term  “financial  institution,” 
as  used  in  §  200.402(a),  authorizing  the 
closure  of  certain  Commission  meetings, 
includes,  but  is  not  limited  to,  banks,  sav¬ 
ings  and  loan  associations,  credit  unions, 
brokers  and  dealers  in  seciurlties  or  com¬ 
modities.  exchanges  dealing  in  securities 
or  commodities,  national  securities  as¬ 
sociations,  investment  companies,  invest¬ 
ment  advisers,  securities  industry  self- 
regulatory  organizations  subject  to  15 
U.S.C.  78s,  and  institutional  managers  as 
defined  in  15  U.S.C.  78m(f) . 

(h)  The  term  “person”  includes,  but  is 
not  limited  to.  any  corporation,  partner¬ 
ship.  company,  association,  joint  stock 
corporation,  business  trust,  imincorpo- 
rated  organization,  government,  political 
subdivision,  agency,  or  instrumentality 
of  a  government. 

§  200. 402  Closed  meetings. 

(a)  Nonpublic  matters.  Pursuant  to 
the  general  or  special  procedures  for 
closing  Commission  meetings,  as  set  forth 
in  §  200.404  or  §  200.405,  respectively,  a 
meeting,  or  any  portion  thereof,  shall  be 
closed  to  public  observation  where  the 
Commission  determines  that  such  meet¬ 
ing,  or  a  portion  thereof,  is  likely  to — 

(1)  Disclose  matters  specifically  au¬ 
thorized  under  criteria  established  by  an 
executive  order  to  be  kept  secret  in  the 
interests  of  national  defense  or  foreign 
policy,  and  in  fact  properly  classified 
pursuant  to  such  executive  order. 
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(2)  Relate  solely  to  the  internal  per¬ 
sonnel  rules  and  practices  of  the  Com¬ 
mission  or  any  other  Federal,  state,  local, 
or  foreign  governmental  authority  or 
agency,  including,  but  not  limited  to,  dis¬ 
cussion  concerning 

(i>  Operation  rules,  guidelines,  and 
manuals  of  procedure  for  investigators, 
attorneys,  accountants,  and  other  em¬ 
ployees.  other  than  those  rules,  guide¬ 
lines.  and  manuals  which  establish  legal 
requirements  to  which  members  of  the 
public  are  expected  to  conform:  or 

<ii>  Hiring,  termination,  promotion, 
discipline,  compensation,  or  reward  of 
any  Commission  employee  or  member, 
the  existence,  investigation,  or  disposi¬ 
tion  of  a  complaint  against  any  Commis¬ 
sion  employee  or  member,  the  physical 
or  mental  condition  of  any  Commission 
employee  or  member,  the  handling  of 
strictly  internal  matters,  which  would 
tend  to  infringe  on  the  privacy  of  the 
staff  or  meihbers  of  the  Commission,  or 
similar  subjects. 

(3>  Disclose  matters  specifically  ex¬ 
empted  from  disclosure  by  statute  other 
than  5  U.S.C.  552) :  Provided.  That  such 
statute  requires  that  the  matters  be  with¬ 
held  from  the  public  in  such  a  manner 
as  to  leave  no  discretion  on  the  issue,  or 
establishes  particular  criteria  for  with¬ 
holding  or  refers  to  particular  types  of 
matters  to  be  withheld. 

C4)  Disclose  trade  secrets  and  com¬ 
mercial  or  financial  information  ob¬ 
tained  from  a  person  and  privileged  or 
confidential,  including,  but  not  limited 
to: 

u*  Information  contained  in  letters 
of  comment  in  connection  with  resigna¬ 
tion  statements,  applications  for  regis¬ 
tration  or  other  material  filed  with  the 
Commission,  replies  thereto,  and  related 
material  which  is  deemed  to  have  been 
submitted  to  the  Commission  in  confi¬ 
dence  or  to  be  confidential  at  the  in¬ 
stance  of  the  registrant  or  person  who 
has  filed  such  material  unless  the  con¬ 
trary  clearly  appears:  and 

(il)  Information  contained  in  any  doc¬ 
ument  submitted  to  or  required  to  be  filed 
with  the  Commission  where  the  Commis¬ 
sion  has  undertaken  formally  or  infor¬ 
mally  to  receive  such  submission  or  filing 
for  its  use  or  the  use  of  specified  persons 
only,  such  as  preliminary  proxy  mate¬ 
rial  filed  pursuant  to  Rule  14a-6  under 
the  Securities  Exchange  Act  (17  CFR 
240.14a-6),  reports  filed  pursuant  to 
Rule  316(a>  under  the  Securities  Act  (17 
CFR  230.316(a)).  agreements  filed  pur¬ 
suant  to  Rule  15c-3-l(c)  (7(G)  under 
the  Securities  Exchange  Act  17  CFR 
240.15c-l)c)  (7)  (vii) ) ,  schedules  filed 
pursuant  to  Part  I  of  Form  X-17A-5  (17 
CFR  249.617)  in  accordance  with  Rule 
17a-5(b)(3>  under  the  Securities  Ex¬ 
change  Act  (17  CFR  240.17a-5<b)  f3). 
statements  filed  pursuant  to  Rule  17a-5 
(k)(l>  under  the  Securities  Exchange 
Act  17  CFR  240.17a-5(k)  (D),  confiden¬ 
tial  reports  filed  pursuant  to  Rules  17a-9. 
17a-10.  17a-12  and  17a-16  under  the 
Securities  Exchange  Act  (17  CFR  240. 
17a-9,  240.17a-12.  and  240.17a-16),  and 
any  information  filed  with  the  Commis¬ 
sion  and  confidential  pursuant  to  section 
45  of  the  Investment  Company  Act  of 


1940.  15  use.  80a-44.  or  Rule  45a-l 
thereunder  (17  CFR  270.45a-l);  and 

»iii>  Information  contained  in  reports, 
summaries,  analyses,  letters,  of  memo¬ 
randa  arising  out  of,  in  anticipation  of. 
or  in  connection  with,  an  examination  or 
inspection  of  the  books  and  records  of 
any  person  or  any  other  investigation. 

(5)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person, 
including,  but  not  limited  to.  considera¬ 
tion  of  whether  to ; 

(i)  Institute,  continue,  or  conclude 
administrative  proceedings  or  any  for¬ 
mal  or  informal  investigation  or  inquiry, 
whether  public  or  nonpublic,  against  or 
involving  any  person:  or 

(ii)  Commence,  participate  in,  or  ter¬ 
minate  judicial  proceedings  alleging  a 
violation  of  any  provision  of  the  federal 
securities  laws,  or  the  rules  and  regula¬ 
tions  thereunder,  or  anv  other  statute  or 
rule  a  violation  of  which  is  punishable 
as  a  crime:  or 

(iii>  Issue  a  report  or  statement  dis¬ 
cussing  the  conduct  of  any  person  and 
the  relationship  of  that  conduct  to  pos¬ 
sible  violations  of  any  provision  of  the 
federal  securities  laws,  or  the  rules  and 
regulations  thereunder,  or  any  other 
statute  or  rule  a  violation  of  which  is 
punishable  as  a  crime:  or 

<ivi  Transmit,  with  or  without  rec¬ 
ommendation.  any  Commission  memo¬ 
randum,  file,  document,  or  record  to  the 
Department  of  Justice,  a  United  States 
Attorney,  any  federal,  state,  local,  or 
foreign  governmental  authority,  any  pro¬ 
fessional  association,  or  any  securities 
industry’  self-regulatory  organization,  in 
order  that  the  recipient  may  consider 
the  institution  of  proceedings  against 
any  jjerson  or  the  taking  of  anv  action 
that  might  involve  accusing  any  person 
of  a  crime  or  formally  censuring  any 
person:  or 

(v)  Seek  from,  act  upon,  or  act  jointly 
with  respect  to.  any  information,  file, 
document,  or  record  where  such  action 
could  lead  to  accusing  any  person  of  a 
crime  or  formallv  censuring  any  person 
by  any  entity  described  in  paragraph 
(a^  f5'  (iv)  of  this  section. 

(6)  Disclose  information  of  a  personal 
nature,  where  disclosure  would  constitute 
a  clearly,  unwarranted  invasion  of  per¬ 
sonal  privacy. 

n)(i)  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  information  which,  if  written,  would 
be  contained  in  such  records,  to  the  ex¬ 
tent  that  the  production  of  such  records 
would;  (A)  Interfere  with  enforcement 
activities  undertaken,  or  likely  to  be  un¬ 
dertaken.  by  the  Commission  or  the  De¬ 
partment  of  Justice,  or  any  United  States 
Attorney,  or  anj’  federal,  state,  local,  or 
foreign  governmental  authority,  any  pro¬ 
fessional  association,  or  any  securities  in¬ 
dustry  self -regulatory  organization:  (B) 
deprive  a  person  of  a  right  to  a  fair  trial 
or  an  impartial  adjudication:  (C)  con¬ 
stitute  an  unwarranted  invasion  of  per¬ 
sonal  privacy:  (D)  disclose  the  identity 
of  a  confidential  source  and,  in  the  case 
of  a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 
a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security  in¬ 


telligence  investigation,  confidential  in¬ 
formation  furnished  only  by  the  con¬ 
fidential  source:  (E)  disclose  investiga¬ 
tive  techniques  and  procedures:  or  (F> 
endanger  the  life  or  physical  safety  of 
law  enforcement  personnel. 

(ii)  The  term  “investigatory  records" 
includes,  but  is  not  limited  to,  all  docu¬ 
ments,  records,  transcripts,  evidentiary 
materials  of  any  nature,  correspondence, 
related  memoranda,  or  work  product 
concerning  any  examination,  any  in¬ 
vestigation  (whether  formal  or  infor¬ 
mal).  or  any  related  litigation,  which 
pertains  to.  or  may  disclose,  the  pos¬ 
sible  violation  by  any  person  of  any  pro¬ 
vision  of  any  statute,  rule,  or  regula¬ 
tion  administered  by  the  Commission,  by 
any  other  federal,  state,  local,  or  foreign 
governmental  authority,  by  any  profes¬ 
sional  association,  or  by  any  securities 
industry’  self-regulatory  organization. 
The  term  "investigatory  records"  also 
includes  all  written  communications 
from,  or  to.  any  person  complaining  or 
otherwise  furnishing  information  re¬ 
specting  such  possible  violations,  as  well 
as  all  correspondence  or  memoranda  in 
connection  with  such  complaints  or  in¬ 
formation. 

(8>  Disclose  information  contained  in, 
or  related  to.  any  examination,  operat¬ 
ing.  or  condition  report  prepared  by.  on 
behalf  of.  or  for  the  use  of.  the  Com¬ 
mission,  any  other  federal,  state,  local,  or 
foreign  governmental  authority,  or  anj' 
securities  industry  self-regulatory  or¬ 
ganization,  responsible  for  the  regula¬ 
tion  or  supervision  of  financial  institu¬ 
tions. 

<9>  Disclose  information  the  pre¬ 
mature  disclosure  of  w’hich  would  be 
likely  to 

(i) fA)  Lead  to  significant  financial 
speculation  in  currencies,  securities,  or 
commodities,  including,  but  not  limited 
to,  discussions  concerning  the  proposed 
or  continued  suspension  of  trading  in  am’ 
security,  or  the  possible  investigation  of. 
or  institution  of  activity  concerning,  any 
person  with  respect  to  conduct  involving 
or  affecting  publicly-traded  securities,  or 
(B>  Significantly  endanger  the  stability 
of  any  financial  institution:  or 

(ii)  Significantly  frustrate  the  imple¬ 
mentation,  ^r  the  proposed  implementa¬ 
tion,  of  action  by  the  Commission,  any 
other  federal  or  state  governmental  au¬ 
thority  or  agency,  or  any  securities  in¬ 
dustry  self  regulatory  agency:  Provided, 
however.  That  this  subdivision  (ii)  shall 
not  apply  in  any  instance  where  the 
Commission  has  already  disclosed  to  the 
public  the  precise  content  or  nature  of 
itse  propos^  action,  or  where  the  Com¬ 
mission  is  expressly  required  by  law  to 
make  such  disclosure  on  its  own  initia¬ 
tive  prior  to  taking  final  agency  action 
on  such  proposal. 

(10)  Specifically  concern  the  Commis¬ 
sion’s  consideration  of.  or  its  actual:  is¬ 
suance  of  a  subpoena  (whether  by  the 
Commission  directly  or  by  any  Commis¬ 
sion  employee  or  member) :  participation 
in  a  civil  action  or  proceeding,  an  ac¬ 
tion  in  a  foreign  court  or  international 
tribunal,  or  an  arbitration:  or  initiation, 
conduct,  or  dispostion  of  a  particular 
case  of  formal  adjudication  pursuant  to 
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the  procedures  in  5  U.S.C.  554,  or  other¬ 
wise  involving  a  determination  on  the 
record  after  opportunity  for  a  hearing; 
including,  but  not  limited  to,  matters 
involving 

(i)  The  institution,  prosecution,  ad¬ 
judication,  dismissal,  settlement,  or 
amendment  of  any  administrative  pro¬ 
ceeding,  whether  public  or  nonpublic; 
or 

(ii)  The  commencement,  settlement, 
defense,  or  prosecution  of  any  judicial 
proceeding  to  which  the  Commission,  or 
any  one  or  more  of  its  members  or  em¬ 
ployees,  is  or  may  become  a  party;  or 

(iii)  The  commencement,  conduct, 
termination,  status,  or  disposition  of  any 
inquiry,  investigation,  or  proceedings  to 
which  the  power  to  issue  subpoenas  is, 
or  may  become,  attendant;  or 

(iv)  The  discharge  of  the  Commis¬ 
sion’s  responsibilities  involving  litigation 
under  any  statute  concernng  the  subject 
of  bankruptcy;  or 

(V)  The  participation  by  the  Commis¬ 
sion  (or  any  employee  or  member  there¬ 
of)  in,  or  involvement  with,  any  civil 
judicial  proceeding  or  any  administrative 
proceeding,  whether  as  a  party,  as  ami¬ 
cus  curiae,  or  otherwise;  or 

(Vi)  The  disposition  of  any  applica¬ 
tion  for  a  Commission  order  of  any  nat¬ 
ure  where  the  issuance  of  such  an  order 
would  involve  a  determination  on  the 
record  after  opportuntiy  for  a  hearing. 

(b)  Interpretation  of  exemptions.  The 
examples  set  forth  §  200.402(a)  (1) 
through  (10)  of  particular  matters  which 
may  be  the  subject  of  closed  Commission 
deliberations  are  to  be  construed  as  il¬ 
lustrative.  but  not  as  exhaustive,  of  the 
scope  of  those  exemptions. 

(c)  Public  interest  determination.  Not¬ 
withstanding  the  provisions  of  $  200.402 

(a)  (concerning  the  closing  of  Commis¬ 
sion  meetings),  but  subject  to  the  pro¬ 
visions  of  §  200.409(a)  (respecting  the 
right  of  certain  persons  to  petition  for 
the  closing  of  a  Commission  meeting), 
the  Commission  may  conduct  any  meet¬ 
ing  or  portion  of  a  meeting  in  public 
where  the  Commission  determines,  in  its 
discretion,  that  the  public  interest  rend¬ 
ers  it  appropriate  to  open  such  a  meeting. 

(d)  Nonpublic  matter  if\  announce¬ 
ments.  The  Cmnmission  may  delete  frwn 
the  notice  of  Commission  meetings  de¬ 
scribed  in  S  200.403,  from  the  announce¬ 
ments  concerning  closed  meetings  de¬ 
scribed  in  88  200.404(b)  and  200.405(c), 
and  from  the  General  Counsel’s  certifica¬ 
tion  described  in  8  200.406,  any  informa¬ 
tion  or  description  the  publication  of 
which  would  be  likely  to  disclose  matters 
of  the  nature  described  in  8  200.402(a) 
(concerning  the  closing  of  Commission 
meetings) . 

§  200.403  Notice  of  Commission  meet¬ 
ings. 

<SL)  Content  of  notice.  (1)  In  the  case 
of  open  meetings,  or  meetings  closed 
pursuant  to  the  procedures  specified  in 
§  200.404,  the  Commission  shall  an¬ 
nounce  the  items  to  be  considered.  For 
each  such  item,  the  announcement  shall 
include; 


I 

b 


(1)  A  brief  description  of  the  generic 
or  precise  subject  matter  to  be  dis¬ 
cussed; 

(ii)  The  date,  place,  and  aproximate 
time  at  which  the  Commission  will  con¬ 
sider  the  matter; 

(iii)  Whether  the  meeting,  or  the  vari¬ 
ous  portions  thereof,  shall  be  open  or 
closed;  and 

(iv)  The  name  and  telephone  number 
of  the  Commission  official  designated  to 
respond  to  requests  for  information  con¬ 
cerning  the  meeting  at  which  the  matter 
is  to  be  considered. 

(2)  Every  announcement  of  a  Com- 
nfiission  meeting  described  in  this  sub- 
section,  or  any  amended  announcement ' 
described  in  §  200.403(c).  shall  be  trans¬ 
mitted  to  the  Federal  Register  for  pub¬ 
lication. 

(b)  Time  o/ notice.  The  announcement 
of  Commission  meetings  referred  to  in 
§  200.403(a)  shall  be  made  publicly 
available  (and  submitted  immediately 
thereafter  to  the  Federal  Register  for 
publication)  at  least  one  week  prior  to 
the  consideration  of  any  item  listed 
therein,  except  where  a  majority  of  the 
members  of  the  Commission  determine, 
pursuant  to  §  200.403(c),  that  Commis¬ 
sion  business  requires  earlier  considera¬ 
tion  of  the  matter.  In  the  event  of  such  a 
determination,  the  announcement  shall 
be  made  publicly  available  (and  submit¬ 
ted  to  the  Federal  Register)  at  the  ear¬ 
liest  practicable  time. 

(c)  Amendments  to  notice.  (1)  (i)  The 
time  or  place  of  a  meeting  may  be 
changed  following  any  public  annoimce- 
ment  that  may  be  required  by  §  200. 
403(a).  In  the  event  of  such  action,  the 
Commission  shall  announce  the  change 
at  the  earliest  practicable  time. 

(ii)  The  subject  matter  of  a  meeting, 
or  the  determination  of  the  Commission 
to  open  or  close  a  meeting  (or  a  portion 
of  a  meeting),  may  be  changed  follow¬ 
ing  any  public  announcement  that  may 
be  required  by  §  200.403(a) ,  if  (A)  a  ma¬ 
jority  of  the  entire  membership  of  the 
Commission  determines,  by  a  recorded 
vote,  that  Commission  business  so  re¬ 
quires  and  that  no  earlier  announcement 
of  the  change  was  possible;  and  (B)  the 
Commission  publicly  announces  such 
change  and  the  vote  of  each  member 
upon  such  change  at  the  earliest  prac¬ 
ticable  time. 

(2)  Notwithstanding  the  provisions  of 
this  paragraph  (c) ,  matters  which  have 
been  announced  for  Commission  consid¬ 
eration  may  be  deleted,  or  continued  in 
whole  or  in  part  to  the  next  scheduled 
Commission  meeting,  without  notice. 

(d)  Notice  of  meetings  closed  pursuant 
to  special  procedure.  In  the  case  of  meet¬ 
ings  closed  pursuant  to  the  special  pro¬ 
cedures  set  forth  in  §  200.405,  the  Com¬ 
mission  shall  make  publicly  available,  in 
whole  or  in  summary  form, 

(1)  A  brief  description  of  the  general 
subject  matter  considered  or  to  be  con¬ 
sidered,  and 

(2)  The  date,  place,  and  approximate 
time  at  which  the  Commission  will,  or 
did,  consider  the  matter.  The  announce¬ 
ment  described  in  this  subsection  shall 


be  made  publicly  available  at  the  earli¬ 
est  practicable  time,  and  may  be  com¬ 
bined,  in  whole  or  in  part,  with  the  an¬ 
nouncement  described  in  I  200.403(a). 

Note. — The  Commission  intends,  to  the  ex¬ 
tent  convenient,  to  adhere  to  the  following 
schedule  In  organizing  its  weekly  agenda: 
Closed  meetings .  to  consider  matters  con¬ 
cerning  the  enforcement  of  the  federal  se¬ 
curities  laws  and  the  conduct  of  related  in¬ 
vestigations  will  generally  be  held  on  Tues¬ 
days  and  on  Thursday  afternoons.  An  open 
meeting  will  generally  be  held  each  Thursday 
morning  to  consider  matters  of  any  appro¬ 
priate  nature.  On  Wednesdays,  either  open 
or  closed  meetings,  or  both,  will  generally  be 
held  according  to  the  requirements  of  the 
Commission’s  agenda  for  the  week  in  ques¬ 
tion.  Normally,  no  meetings  will  be  sched¬ 
uled  on  Mondays,  Fridays,  Saturdays,  Sun¬ 
days,  or  legal  holidays. 

The  foregoing  tentative  general  schedule  is 
set  forth  for  the  guidance  of  the  public,  but 
is  not,  in  any  event,  binding  upon  the  Com¬ 
mission,  In  every  case,  the  scheduling  of 
Commission  meetings  shall  be  determined 
by  the  demands  of  Commission  business,  con¬ 
sistent  with  the  requirements  of  this  Sub¬ 
part  I.  When  feasible,  the  Commission  will 
endeavor  to  announce  the  subject  matter  of 
all  then-contemplated  open  meetings  dur¬ 
ing  a  particular  month  at  least  one  week  prior 
to  the  commencement  of  that  month. 

When  and  if  convenient  after  the  conclu¬ 
sion  of  a  closed  Commission  meeting,  the 
Commission  will  endeavor  to  make  publicly 
available  a  notice  describing  (subject  to  the 
provision  in  $  200.402(d)  regarding  nonpublic 
matter  in  announcements)  the  items  con¬ 
sidered  at  that  meeting  and  any  action  taken 
thereon. 

§  200.404  General  procedure  for  deler- 
niinalion  to  riose  merling. 

(a)  Action  to  close  meeting.  Action  to 
close  a  meeting  pursuant  to  §  200.402(a) 
or  (c)  shall  be  taken  only  upon  a  vote  of 
a  majority  of  the  entire  membership  of 
the  Commission.  A  separate  vote  of  the 
Commission  members  shall  be  taken  with 
respect  to  each  Commission  meeting  a 
portion  or  portions  of  which  are  proposed 
to  be  closed  to  the  public  pursuant  to 
§  200.402(a),  or  with  respect  to  any  in¬ 
formation  which  is  proposed  to  be  with¬ 
held  under  §  200.402(d) ;  Provided,  how¬ 
ever,  That  a  single  vote  may  be  taken 
with  respect  to  a  series  of  meetings,  a 
portion  or  portions  of  which  are  proposed 
to  be  closed,  or  with  respect  to  any  in¬ 
formation  concerning  such  series  of 
meetings,  so  long  as  each  meeting  in 
such  series  relates  to  the  same  matters 
and  is  scheduled  to  be  held  no  more  than 
thirty  days  after  the  initial  meeting  in 
such  series.  ’The  vote  of  each  Commis¬ 
sion  member  participating  in  such  vote 
shall  be  recorded  and  no  proxies  shall  be 
allowed. 

(b)  Announcement  of  action  to  close 
meeting.  Within  one  day  of  any  vote  pur¬ 
suant  to  paragraph  (a)  of  this  section 
or  §  200.409(a)  (relating  to  review  of 
Commission  determinations  to  open  a 
meeting),  the  Commission  shall  make 
publicly  available; 

( 1 )  A  written  record  reflecting  the  vote 
of  each  participating  member  of  the 
Commission  on  the  question;  and 

(2)  In  the  case  of  a  meeting  or  portion 
thereof  to  be  closed  to  the  public,  a  writ- 
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ten  explanation  of  the  Commission’s 
action  closing  the  meeting  or  a  portion 
thereof,  together  with  a  list  describing 
generically  or  specifically  the  persons  ex¬ 
pected  to  attend  the  meeting  and  their 
affiliation;  and 

(3)  For  every  closed  meeting,  the  cer¬ 
tification  executed  by  the  Commission’s 
General  Counsel  as  described  in  §  200.406. 

§  200.405  Special  procedure  for  deter¬ 
mination  to  close  meeting. 

(a)  Finding.  Based,  in  part,  on  a  review 
of  several  months  of  its  meetings,  as  well 
as  the  legislative  history  of  the  Sun¬ 
shine  Act,  the  Commission  finds  that  a 
majority  of  its  meetings  may  properly 
be  closed  to  the  public  pursuant  to 
5  200.402(a)  (4),  (8),  (9)(i),  or  (10),  or 
any  combination  thereof. 

(b)  Action  to  close  meeting.  'The 
Commission  may,  by  recorded  vote  of 
a  majority  of  its  members  at  the  com¬ 
mencement  of  any  meeting  or  portion 
thereof,  determine  to  close  any  meet¬ 
ing  or  a  portion  thereof  properly  sub¬ 
ject  to  being  closed  pursuant  to  §  200.- 
402(a)  (4),  (8),  (9)(i),  or  (10),  or  any 
combination  thereof.  ’The  procedure  de¬ 
scribed  in  this  rule  may  be  utilized  not¬ 
withstanding  the  fact  that  a  meeting 
or  portion  thereof  properly  subject  to 
being  closed  pursuant  to  §  200.402  (a) 

(4) ,  (8),  C9)(i),  or  (10),  or  any  com¬ 
bination  thereof,  could  also  be  closed 
pursuant  to  5  200.402(a)  (1),  (2),  (3), 

(5) ,  (6),  (7),  or  (9)(ii),  or  any  combi¬ 
nation  thereof. 

(c)  Announcement  of  action  to  close 
meeting.  In  the  case  of  a  meeting  or  a 
portion  of  a  meeting  closed  pursuant  to 
this  rule,  as  soon  as  practicable  the 
Commission  shall  make  publicly  avail¬ 
able: 

(1)  A  written  record  reflecting  the 
vote  of  each  participating  member  of 
the  Commission  to  close  the  meeting; 
and 

(2)  The  certification  described  in 
5  200.406,  executed  by  the  Commission’s 
General  Counsel. 

§  200.406  Cert  i  Oral  ion  by  the  General 
('.oiinsel. 

For  every  Commission  meeting  closed 
pursuant  to  5  200.402(a)  (1)  through 
(10),  the  General  Counsel  of  the  Com¬ 
mission  (or,  in  his  or  her  absence,  the 
attorney  designated  by  General  Coiuisel 
pursuant  to  §  200.21)  shall  publicly  cer¬ 
tify  that,  in  his  or  her  opinion,  the 
meeting  may  be  closed  to  the  public  and 
shall  state  each  relevant  exemptive 
provisicm. 

§  200.407  Transcripts,  .minutes,  and 
other  documents  concerning  closed 
Commission  meetings. 

(a)  Record  of  closed  meetings.  Except 
as  provided  in  5  200.407(b),  the  Cmn- 
mission’s  Secretary  shall  prepare  a  com¬ 
plete  transcript  or  electronic  recording 
adequate  to  record  fully  the  proceedings 
of  each  closed  meeting,  or  closed  portion 
of  a  meeting. 

(b)  Minutes  of  closed  meetings.  In 
the  ease  of  a  meeting,  or  portion  of  a 
meet^,  closed  to  the  public  pursuant 
to  sa0O.4O2(a)  (8),  (9)(i),  or  (10).  the 


Secretary  may.  In  his  or  her  discretlcm 
or  at  the  direction  of  the  Commission, 
prepare  either  the  transcript  or  record¬ 
ing  described  in  5  200.407(a).  (»-  a  set 
of  minutes.  Such  minutes  shall  fully  and 
clearly  describe  all  matters  discussed 
and  shall  provide  a  full  and  accurate 
smnmary  of  any  actions  taken,  and  the 
reasons  therefor,  including  a  description 
of  each  of  the  views  expressed  on  any 
item  and  the  record  of  any  rollcall  vote 
(reflecting  the  vote  of  each  participating 
Commission  member  on  the  question). 
All  documents  specifically  considered  by 
the  Commission  in  connection  with  any 
action  shall  be  Identified  if  such  minutes 
are  maintained. 

(c)  Retention  of  certificate  and  state¬ 
ment.  'The  Secretary  shall  retain  a  copy 
of  every  certification  executed  by  the 
General  Counsel  pursuant  to  5  200.406, 
together  with  a  statement  from  the  pre¬ 
siding  officer  of  the  meeting,  or  portiMi 
of  a  meeting  to  which  the  certification 
applies,  setting  forth  the  time  and  place 
of  the  meeting,  and  the  persons  present. 

(d)  Minute  Record.  Nothing  herein 
shall  affect  the  provisions  of  5§  200.13a 
and  200.40  requiring  the  Secretary  to 
prepare  and  maintain  a  Minute  Record 
reflecting  the  official  actions  of  the  Com¬ 
mission. 

§  200.408  Publif  across  to  transcripts 
anti  minutes  of  closed  Commission 
meetings;  record  retention. 

(a)  Public  access  to  record.  Within 
twenty  days  (excluding  Saturdays.  Sim- 
days,  and  legal  holidays)  of  the  receipt 
by  the  Commission’s  Freedcan  of  Infor¬ 
mation  Act  Officer  of  a  written  request, 
or  within  such  extended  period  as  may 
be  agreeable  to  the  person  making  the 
request,  the  Secretary  shall  make  avail¬ 
able  for  inspection  by  any  person  in  the 
Commission’s  Public  Reference  Room, 
the  transcript,  electronic  recording,  or 
minutes  (as  required  by  5  200.407  (a)  or 

(b) )  of  the  discussion  of  any  item  on  the 
agenda,  except  for  such  item  or  items  as 
the  Freedom  of  Information  Act  Officer 
determines  to  involve  matters  which 
may  be  withheld  under  5  200.402  or 
otherwise.  Copies  of  such  transcript,  or 
minutes,  or  a  transcription  of  such  re¬ 
cording  disclosing  the  identity  of  each 
speaker,  shall  be  furnished  to  any  per¬ 
son  at  the  actiial  cost  of  duplication,  as 
set  forth  in  5  200.80e,  and,  if  a  transcript 
Is  prepared,  the  actual  cost  of  such 
transcription. 

(b)  Review  of  deletion  from  record. 
Any  person  who  has  been  notified  that 
the  F’reedom  of  Information  Act  Officer 
has  determined  to  withhold  any  tran¬ 
script.  recording,  or  minute,  or  portion 
thereof,  which  was  the  subject  of  a  re¬ 
quest  for  access  pursuant  to  5  200.402 
(a) ,  or  any  person  who  has  not  received 
a  response  to  his  or  her  own  request 
within  the  20  days  specified  in  5  200.408 
(a),  may  appeal  the  adverse  determina¬ 
tion  or  failure  to  respond  by  applying 
for  an  order  of  the  Commission  deter¬ 
mining  and  directing  that  the  tran¬ 
script,  recording  or  minute,  or  deleted 
portion  thereof,  be  made  available.  Such 
application  shall  be  in  writing  and 
should  be  directed  to  the  Secretary,  Se- 
cwitles  and  Exchange  Commission, 


Washington,  D.C.  20549.  The  applicant 
shall  state  such  facts  and  cite  such  legal 
or  other  authorities  as  the  applicant  may 
consider  apprc^riate.  The  Commission 
shall  make  a  determination  with  respect 
to  any  appeal  pursuant  to  this  subsec¬ 
tion  within  20  days  (excepting  Satur¬ 
days,  Sundays  and  legal  public  holidays) 
after  the  receipt  of  such  appeal,  or  with¬ 
in  such  extended  period  as  may  be  agree¬ 
able  to  the  person  making  the  request. 
’The  Commission  may  determine  to  with¬ 
hold  any  record  that  is  exempt  from 
disclosure  pursuant  to  5  200.402(a),  al¬ 
though  it  may  disclose  a  record,  even  if 
exempt,  if,  in  its  discretion,  it  deter¬ 
mines  it  to  be  appropriate  to  do  so. 

(c)  Retention  of  record.  The  Commis¬ 
sion,  by  its  Secretary,  shall  retain  a 
complete  verbatim  copy  of  the  tran¬ 
script,  or  a  complete  copy  of  the  minutes, 
or  a  complete  electronic  recording  of 
each  meeting,  or  portion  of  a  meeting, 
closed  to  the  public,  for  a  period  of  at 
least  two  years  after  such  meeting,  or 
imtil  one  year  after  the  ccmclusion  of 
any  Commission  proceeding  with  respect 
to  which  the  meeting  or  portion  was 
held,  whichever  occurs  later. 

§  200.409  .\dniini»tralivo  uppoalii. 

(a)  Review  of  determination  to  open 
meeting.  Following  any  announcement 
stating  that  the  Commission  intends  to 
open  a  meeting  or  a  portion  thereof,  any 
person  whose  interests  may  be  directly 
and  substantially  affected  by  the  disposi¬ 
tion  of  the  matter  to  be  discussed  at  such 
meeting  may  make  a  request,  directed  to 
the  Commission’s  Secretary,  that  the 
meeting,  or  relevant  pmiion  thereof,  be 
closed  pursuant  to  5  200.402(a)  (5),  (6), 
or  (7) .  The  Secretary  shall  circulate  such 
a  request  to  the  members  of  the  Com¬ 
mission,  along  with  a  supporting  state¬ 
ment  provided  by  the  requestor  setting 
forth  the  requestor’s  interest  in  the  mat¬ 
ter  and  the  reasons  why  the  requestor 
believes  that  the  meeting  (or  portion 
thereof)  should  be  closed,  and  the  Com¬ 
mission,  upon  the  request  of  any  one  of 
its  members,  shall  vote  by  recorded  vote 
on  whether  to  close  such  meeting  or 
portion. 

(b)  Review  of  determination  to  close 
meetinlf.  Following  any  announcement 
that  the  Commission  intends  to  close  a 
meeting  or  a  portion  thereof,  any  person 
may  make  written  or  telegraphic  request, 
directed  to  the  Commission’s  Secretary, 
that  the  meeting  or  a  portion  thereof  be 
open.  Such  a  request  shall  set  forth  the 
requestor’s  interest  in  the  matter  and 
the  reascms  why  the 'requestor  believes 
that  the  meeting  (or  a  portion  thereof) 
should  be  open  to  the  public,  ffhe  Secre¬ 
tary  shall  circulate  such  a  request  and 
supporting  statement  to  the  members  of 
the  Commission,  and  the  Commission, 
upon  the  request  of  any  one  of  its  mem¬ 
bers,  shall  vote  whether  to  open  such  a 
meeting  or  a  portion  thereof. 

§  200.410  Miscellaneous). 

(a)  Unauthorized  recordings:  mainte¬ 
nance  of  decorum.  Nothing  in  this  sub¬ 
part  shall  authorize  any  member  of  the 
public  to  be  heard  at,  or  otherwise  par¬ 
ticipate  in.  any  Commission  meeting,  or 
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to  record  any  Commission  meeting  or 
portion  thereof  by  electronic  or  photo¬ 
graphic  devices.  The  Commission  may 
exclude  any  person  from  attendance  at 
any  meeting  whenever  necessary  to  pre¬ 
serve  decorum,  or  where  appropriate  or 
necessary  for  health  or  safety  reasons,  or 
where  necessary  to  terminate  behavior 
unauthorized  by  this  subsection.  Any 
person  desiring  to  record  or  photograph 
an  open  Commission  meeting  may  apply 
to  the  Commission’s  Secretary  for  per¬ 
mission  to  do  so,  setting  forth  the  re¬ 
questor’s  interest  in  the  matter  and  the 
reasons  why  the  requestor  desires  to  re¬ 
cord  or  photograph  the  Commission’s 
proceedings.  The  Commission’s  deter¬ 
mination  whether  or  not  to  permit  such 
conduct  shall  be  confided  to  its  exclusive 
discretion;  Provided,  however.  That 
nothing  herein  shall  preclude  any  jjerson 
from  taking  notes  at,  or  publicly  or 
privately  reporting  on,  the  Commission’s 
open  meetings. 

(b)  Suspension  of  open  meeting.  Sub¬ 
ject  to  the  satisfaction  of  any  procedural 
requirements  which  may  be  required  by 
this  subpart,  nothing  in  this  subpart 
shall  preclude  the  Commission  from 
directing  that  the  room  be  cleared  of 
spectators,  temporarily  or  permanently, 
whenever  it  appears  that  the  discussion 
during  an  open  Commission  meeting  is 
likely  to  Involve  any  matter  described  in 
§  200.402(a)  (respecting  closed  meet¬ 
ings)  . 

(c)  Access  to  Commission  documents. 
Except  as  expressly  provided,  nothing  in 
this  subpart  shall  authorize  any  person 
to  obtain  access  to  any  document  not 
otherwise  available  to  the  public  or  not 
required  to  be  disclosed  pursuant  to  Sub¬ 
part  D.  Access  to  documents  considered 
or  mentioned  at  Commission  meetings 
may  only  be  obtained  subject  to  the  pro¬ 
cedures  set  forth  in,  and  the  provisions 
of.  Subpart  D. 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

February  2,  1977. 

[PR  Doc.77-3807  PUed  2-3-77:8:45  am] 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 
Food  and  Drug  Administration 
[  21 CFR  Part  1  ] 

[Docket  No.  76P-0470] 

NUTRITION  LABELING 

Exemption  for  Certain  Dairy  Products 

’The  Food  and  Drug  Administration 
(FDA)  is  proposing  to  allow  declaration 
of  the  fat  content  in  the  labeling  of  cer¬ 
tain  dairy  products  without  requiring  full 
nutrition  labeling;  comments  by  April  4, 
1977. 

The  Commissioner  of  Food  and  Drugs, 
pursuant  to  a  petiticm  submitted  by  the 
Milk  Industry  Foimdatlon  (MEP) ,  Wash¬ 
ington,  D.C.,  Is  proposing  an  exemption 
from  the  nutrition  labeling  requirements 
of  S  1.17  (21  CFR  1.17).  The  exemption 


would  permit  certain  dairy  products  list¬ 
ed  In  8  l.lc(a)  (7)  (1)  (21  CFR  l.lc(a)  (7) 
(i))  to  Include  a  declaration  of  the  fat 
content  in  the  Ingredient  statement 
without  requiring  full  nutrition  labeling. 
Section  1.17(a)  currently  requires  that 
when  any  nutrition  information,  other 
than  sodium  content,  is  included  on  the 
label  or  in  the  labeling  or  advertising  of 
a  food,  the  food’s  label  must  bear  full 
nutritiMi  labeling;  this  has  the  effect,  in 
the  absence  of  the  proposed  exemption, 
of  requiring  nutrition  labeling  when  the 
fat  content  is  included  on  the  labels  of 
dairy  products,  which  is  required  by  some 
States.  Those  foods  listed  in  §  l.lc(a)  (7) 
(i)  and  required  by  Federal  regulations, 
other  than  §  1.17,  to  bear  a  declaration  of 
the  milkfat  content  and/or  nutrition 
labeling  are  not  affected  by  this  proposal. 
’The  Commissioner  proposes  to  make  the 
exemption  effective  upon  publication  of 
a  final  regulation  in  the  Federal  Regis¬ 
ter,  and,  piending  publication  of  a  final 
regulation,  he  is  staying  application  of 
§  1.17  to  declarations  of  fat  content  that 
comply  with  all  provisions  of  the  pro¬ 
posal.  Comments  concerning  this  propo¬ 
sal  may  be  filed  with  the  Hearing  Clerk, 
Food  and  Drug  Administration,  Rm.  4- 
65.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

The  petitioner's  requested  revision  of 
§  1.17  would  add  a  new  paragraph  as 
follows: 

The  fat  content  of  any  food  listed  in  §  1.1c 
(a)  (7)  (i)  may  be  declared  in  the  ingredient 
statement  for  that  food  without  compliance 
with  this  section,  if  the  fat  content  is  other¬ 
wise  not  referred  to  on  the  label  or  in  labeling 
or  in  advertising. 

As  groimds  in  support  of  the  proposal, 
the  petitioner  states  that  an  inequitable 
situation  exists  regarding  a  least  two 
States’  labeling  requirements  for  dairy 
products.  TTie  petitioner  points  but  that 
laivs  in  these  States,  established  prior  to 
the  Federal  requirement  for  nutrition 
labeling,  require  a  declaration  of  milkfat 
content  on  virtually  all  dairy  foods  and 
that  therefore,  in  order  to  comply  with 
the  provisions  of  §  1.17,  full  nutrition 
labeling  is  required. 

The  petitioner  asserts  that  a  statement 
of  milkfat  content  has  been  used  histori¬ 
cally  to  Identify  and  differentiate  many 
dairy  products  and  that  such  a  decelara- 
tion  is  more  a  statement  of  identity  than 
a  statonent  of  nutrition  information. 
The  petitioner  concludes  that  “conveying 
product  identification  information  in  an 
ingredient  statement  was  never  intended 
to  be  a  nutrient  claim’’  and  cites  the  ex¬ 
emptions  afforded  by  8  1.17(h)(6)  and 
(h)(7)  in  support  of  this  proposition: 
Section  1.17(h)  (6)  applies  to  a  nutri- 
ent(s)  included  in  a  food  solely  for  tech¬ 
nological  purposes;  8  1.17(h)(7)  applies 
to  a  standardized  food  containing  an 
added  nutrient(s)  and  included  in  an¬ 
other  food  as  a  component.  Both  exemp¬ 
tions  allow  declaration  in  the  ingredient 
statement  without  providing  full  nutri¬ 
tion  labeling  so  long  as  neither  the  nu- 
tilent(s)  nor  the  component  is  otherwise 
referred  to  on  the  label  or  in  labeling  or 
In  advertising. 


The  full  petition  and  a  subsequent  sup¬ 
plement  are  available  for  inspection  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday, 
at  the  office  of  the  Hearing  Clerk,  Food 
and  Drug  Administration. 

The  Commissioner  has  considered  the 
petition  and  concludes  that  a  proposed 
exemption  should  be  published  for  com¬ 
ment.  However,  the  text  of  the  exemp¬ 
tion  proposed  by  MIF  might  be  construed 
as  having  the  effect  of  exempting  all 
foods  listed  in  §l.lc(a)  (7)  (i)  from  the 
nutrition  labeling  requirements  of  §  1.17 
when  the  milkfat  content  is  declared  in 
the  ingredient  statement,  even  though 
other  reasons  may  exist  for  requiring  nu¬ 
trition  labeling.  The  Commissioner  is  of 
the  opinion  that  full  nutrition  labeling 
should  be  a  consistent  requirement  for 
all  vitamin  and  protein-fortified  foods 
listed  in  §  l.lc(a)  (7)  (i),  such  as  vitamin 
D  milk  and  protein-fortified  skim  milk, 
that  are  required  by  Part  18  (21  C7FR 
Part  18)  to  contain  nutrition  informa¬ 
tion  in  the  name  of  the  food. 

In  addition,  the  language  employed  in 
the  petitioner’s  proposed  regulation  does 
not  limit  the  exemption  to  a  "percent¬ 
age  declaration’’  of  the  fat  content  as 
discussed  in  the  petition. 

The  Commissioner,  therefore,  proposes 
a  modification  of  the  petitioner’s  pro¬ 
posal  so  as  to  allow  a  percentage  declara¬ 
tion  of  the  fat  content,  appearing  solely 
in  the  ingredient  statement,  without 
“triggering”  nutrition  labeling.  Tbe  Com¬ 
missioner’s  proposal  explicitly  limits  the 
exemption  to  those  foods  listed  in  8  l-lc 
(a)  (7)  (i)  that  are  not  required  by  other 
Federal  regulations  to  bear  full  nutri¬ 
tion  labeling.  The  Commissioner’s  pro¬ 
posal  would  permit  the  percentage  dec¬ 
laration  to  refer  to  “fat,”  “milkfat,”  or 
“butterfat”  content. 

The  Commissioner  points  out  that  fat 
is  a  naturally  occurring  component,  not 
an  added  substance,  in  those  products 
listed  in  8  l.lc(a)  (7)  (i).  Therefore,  it  is 
not  an  “ingredient”  within  the  meaning 
of  sections  403(g)(2)  and  (i)  (2)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  343(g)  (2)  and  (i)  (2) ).  Hence, 
a  declaration  of  the  milkfat  content  in 
the  ingredient  statement  would  not  mean 
that  milkfat  is  an  “Ingredient”  as  this 
term  is  used  in  section  403  of  the  act.  The 
Commissioner,  though  not  considering 
milkfat  to  be  an  ingredient  pursuant  to 
the  act,  does  propose  that  a  declaration 
of  the  milkfat  content  be  permitted  to 
appear  in  the  ingredient  statement  be¬ 
cause  the  ingredient  statement  is  consid¬ 
ered  to  be  the  most  appropriate  place 
on  the  label  for  conveying  this  type  of 
product  information. 

’The  Commissioner  proposes  that  the 
declaration  in  the  ingredient  statement 
not  be  given  undue  prominence  and  that 
it  appear  on  the  information  panel  in  a 
type  size  not  larger  than  the  minimum 
required  by  8  1.8b(l)  (21  CFR  1.8b(i) )  for 
declaration  of  net  quantity  of  contents. 
Use  of  larger  type  size,  or  location  of  the 
percentage  declaration  elsewhere  on  the 
label,  e.g.,  in  the  statement  of  Identity, 
would  be  deemed  a  “nutrition  claim”  and 
require  full  nutrition  labeling. 
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The  Commissioner  proposes  to  make 
the  exemption  effective  upon  publication 
of  a  final  order  in  the  Federal  Register. 
and  he  advises  that,  pending  issuance  of 
a  final  regulation  in  this  matter,  he  is 
staying  application  of  §  1.17  to  declara¬ 
tions  of  fat  content  that  comply  with  all 
requirements  of  this  proposal. 

The  Commissioner  has  carefully  con¬ 
sidered  the  environmental  effects  of  the 
proposed  regulation  and,  because  the 
proposed  action  will  not  significantly  af¬ 
fect  the  quality  of  the  human  environ¬ 
ment,  has  concluded  that  an  environ¬ 
mental  impact  statement  is  not  required. 
A  copy  of  the  environmental  impact  as¬ 
sessment  Is  on  file  with  the  Hearing 
Clerk,  Food  and  Drug  Administration. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  201  (ni, 
403(a) ,  701(a) ,  52  Stat.  1041  as  amended, 
1047  as  amended,  1055  (21  U.S.C.  321(n), 
343(a),  371(a)))  and  under  authority 
delegated  to  the  Commissioner  (21  CFR 
5.1)  (recodification  published  in  the  Fed¬ 
eral  Register  of  June  15,  1976  (41  FR 
24262)),  it  is  proposed  that  §1.17  be 
amended  by  adding  new  paragraph  (h) 
(14)  to  read  as  follows; 

§  1.17  Food;  nutrition  labeling. 

•  *  *  •  • 

(h)  *  *  * 

(14)  A  percentage  declaration  of  the 
fat  (milkfat,  butterfat)  content  appear¬ 
ing  in  the  ingredient  statement  on  the 
label  of  a  food  listed  in  §  l.lc(a)  (7)  (i) 
does  not  constitute  a  “nutrition  claim  or 
information’’  within  the  meaning  of 
paragraph  (a)  of  this  section  Provided, 
That: 

(i)  The  declaration  appears  on  the 
information  panel  (for  requirements  for 
information  panels,  see  §  1.8d)  with  no 
greater  prominence  than  any  other 
printed  matter  appearing  on  the  panel, 
and  in  a  type  size  no  larger  than  the 
minimum  type  size  required  by  §  1.8b(i) 
for  the  declaration  of  net  quantity  of 
contents,  and 

(ii)  'The  declaration  is  not  required  by 
other  regulations  in  this  chapter. 

Interested  persons  may,  on  or  before 
April  5,  1977,  submit  to  the  Hearing 
Clerk,  Food  and  Drug  Administration, 
Rm  4-65,  5600  Fishers  Lane,  Rockville, 
MD  20857,  written  comments  (preferably 
in  qulntuplicate  and  identified  with  the 
Hearing  Clerk  docket  number  round  in 
brackets  in  the  heading  of  this  docu¬ 
ment)  regarding  this  proposal.  Received 
comments  may  be  seen  in  the  above  oCBce 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

’The  Food  and  Drug  Administration 
has  determined  that  this  document  does 
not  contain  a  major  proposal  requiring 
preparation  of  an  inflation  impact  state¬ 
ment  under  Executive  Order  11821  and 
OMB  Circular  A-107.  A  copy  of  the  in¬ 
flation  impact  assessment  is  on  flle  with 
the  Hearing  Clerk.  Food  and  Drug 
AdmlnlstratlCHL 

Dated:  January  27, 1977. 

Joseph  P.  Hilb, 
Associate  Commissioner  for 
Compliance. 
(FB  Doe.77-S222  FUed  3-S-77;8:46  am] 


[  21  CFR  Parts  1,  8,  200,  201  ] 

[Docket  No.  77N-0009] 

FD&C  YELLOW  NO.  5 

Labeling  in  Food  and  Drugs  for  Human 

Use  and  Restriction  on  Use  in  Certain 

Human  Drugs 

’The  Food  and  Drug  Administration 
(FDA)  is  proposing  to  require  the  label 
declaration  of  FD&C  Yellow  No.  5  when 
used  to  color  foods  and  ingested  drugs 
and  to  prohibit  its  use  in  certain  drugs 
for  human  use.  These  restrictions  are 
considered  necessary  because  of  mount¬ 
ing  evidence  of  allergic-type  reactions 
to  FD&C  Yellow  No.  5.  Interested  persons 
have  until  April  5,  1977  to  submit  com¬ 
ments. 

In  the  Federal  Register  of  May  8, 1969 
(34  FR  7447) ,  the  Commissioner  of  Food 
and  Drugs  issued  an  order  listing  FD&C 
Yellow  No.  5  (also  known  as  tartrazine 
when  not  certified  by  FDA  for  use  in 
food,  drugs,  and  cosmetics)  for  use  in 
food  under  §  8.275  (21  CFR  8.275)  and 
for  use  in  ingested  drugs  under  §  8.4175 
(21  CFR  8.4175).  This  action  was  sup¬ 
ported  by  safety  data  in  a  color  additive 
petition  (CAP  23)  and  other  relevant 
data.  The  petition  was  submitted  by  the 
Certified  Color  Industry  Committee,  c/o 
Hazleton  Laboratories.  Palls  Church,  VA 
(now  the  Certified  Color  Manufacturers 
Association,  900  17th  St.  NW.,  Washing¬ 
ton,  D.C,  20006) ;  notice  of  filing  was 
published  in  the  Federal  Register  of 
March  27,  1965  (30  FR  4083) . 

No  specific  restrictions  were  placed  on 
the  use  of  FD&C  Yellow  No.  5  other 
than  the  requirements  of  batch  certifi¬ 
cation  by  FDA.  The  color  is  provisionally 
listed  for  use  in  externally  applied  drugs 
and  in  cosmetics  under  §  8.501(a).  The 
closing  date  for  this  provisional  listing 
is  January  31,  1977.  A  proposal  was  pub¬ 
lished  in  the  Federal  Register  of  Sep¬ 
tember  23,  1976  (41  FR  41860)  to  post¬ 
pone  this  closing  date  to  December  31, 
1980,  conditioned  upon  the  timely  sub¬ 
mission  of  reports  from  new  chronic  tox¬ 
icity  studies.  Regulations  finalizing  this 
proposal  are  expected  to  be  published  in 
the  near  future. 

An  order  listing  FD&C  Yellow  No.  5 
for  use  in  externally  applied  cosmetics 
under  §  8.7255  (21  CFH  8.7255)  was  pub¬ 
lished  in  the  Federal  Register  of  Jan¬ 
uary  21,  1974  (39  FR  2358),  However, 
the  effective  date  of  that  order  was 
stayed  by  the  submission  of  objections 
to,  among  other  things,  certain  restric¬ 
tions  that  were  to  be  placed  on  use  of 
the  color.  Published  elsewhere  in  this 
issue  of  the  Federal  Register  is  a  notice 
announcing  the  stay  of  the  effective  date 
of  that  order. 

Discussion  of  Problem 

Since  FD&C  Yellow  No.  5  was  listed 
for  use  in  food  and  ingested  drugs,  evi¬ 
dence  of  allergic -type  responses  caused 
by  ingestiim  of  substances  containing 
the  color  has  accumulated.  These  re¬ 
sponses  to  PD&C  YeUow  No.  5  occur  pri¬ 
marily  in  patients  who  also  have  aspirin 
Intolerance,  although  an  absidute  asso¬ 
ciation  has  not  been  estatfllshed.  The 
phenomenon  of  aspirin  intolerance  in 
certain  persons  with  imderiylng  allergic 


disorders,  including  bronchial  asthma, 
nasal  polyposis,  vasomotor  rhinitis,  and 
skin  allergies  to  various  substances,  has 
been  known  for  over  50  years.  The  is- 
pirin  reaction  is  manifested  by  asthmatic 
symptoms,  urticaria,  angloedema,  or 
nasal  symptoms.  'The  overall  incidence 
of  aspirin  intolerance  in  the  United 
States  is  unknown.  Samter  and  Beers 
(Ref.  1)  cited  a  report  by  Pearson  on  a 
large  asthmatic  population  in  which  2.3 
percent  were  said  to  be  aspirin  intoler¬ 
ant.  Chafee  and  Settlpane  (Ref.  2),  on 
the  other  hand,  report^  an  incidence  of 
4.3  percent  in  their  large  population  of 
asthmatics.  These  figures  w’ere  obtained 
solely  on  the  basis  of  clinical  history. 
Chafee  and  Settipane  found  that  among 
their  patients  with  rhinitis,  0.7  percent 
were  aspirin  intolerant. 

It  has  also  long  been  known  tliat  some 
persons  are  sensitive  to  organic  chemi¬ 
cals.  However,  the  first  person  to  report 
an  association  between  FD&C  Yellow  No. 
5  and  allergic -type  reactions  was  Lockey 
(Ref.  3.  In  1959,  Lockey  reported  gen¬ 
eralized  urticaria  in  three  patients  af¬ 
ter  ingestion  of  one  or  more  tablets  of 
a  corticosteroid  containing  FD&C  Yel¬ 
low  No.  5.  'The  patients  were  an  asthmat¬ 
ic,  a  patient  known  to  be  very  sensitive 
to  drugs  of  coal  tar  origin  who  was  tak¬ 
ing  a  steroid  for  a  skin  rash  due  to  a 
topical  mercurial,  and  a  patient  with  a 
collagen  disease  who  was  known  to  be 
aspirin  intolerant. 

Since  the  1960’s,  there  has  been  in¬ 
creasing  numbers  of  reports  establishing 
that  there  is  a  strong  association  between 
aspirin  intolerance  and  FD&C  Yellow  No. 
5  intolerance.  CThafee  and  Settipane 
(Ref.  4)  described  an  asthmatic  patient 
with  aspirin  sensitivity  (angioedema) 
whose  chronic  asthma  and  acute  attacks 
were  exacerbated  after  taking  certain 
antiasthmatic  drugs,  vitamins,  premarin, 
and  certain  foods.  In  double-blind  stud¬ 
ies,  she  was  reported  to  be  allergic  to 
FD&C  Yellow  No.  5  and,  mildly,  to  FD&C 
Red  No.  4.  Drugs  containing  FD&C  Yel¬ 
low  No.  5  could  provoke  symptoms  with 
a  single  dose.  On  the  basis  of  these  find¬ 
ings,  the  authors  recommended  that 
FD&C  dyes  be  required  to  be  listed  on 
food  and  drug  packages. 

The  precise  incidence  of  intolerance  of 
FD&C  Yellow  No.  5  in  the  total  popula¬ 
tion  or  even  in  aspirin-intolerant  pa¬ 
tients  is  not  known.  Over  an  11-year  pe¬ 
riod,  Samter  and  Beers  (Ref.  1)  followed 
over  1,000  aspirin-intolerant  patients 
diagnosed  on  the  basis  of  history.  They 
hospitalized  for  study  182  of  these  as¬ 
pirin-intolerant  patients.  All  were  asth¬ 
matic,  but  they  had  had  vasomotor  rhin¬ 
itis  and  nasal  polyps  for  years  before 
developing  asthma.  Of  the  182  aspirin- 
intolerant  patients,  nine  (5  percent) 
were  intolerant  of  tartrazine,  PD&C  Yel¬ 
low  No.  5.  In  a  double-Ubid  study  iising 
some  of  these  patients,  3  of  40  aspirin- 
intolerant  patients  (7.5  percent)  receiv¬ 
ing  25  milligrams  of  tartrazine  developed 
symptoms. 

Juhlin  et  al.  (Ref.  5)  found  that  seven 
of  seven  asplrln-lntolerant  patients  de¬ 
veloped  asthma  or  urticaria  to  only  1  to  2 
milligrams  of  tartrazine.  One  of  the 
seven  reacted  only  slightly  to  1  mllU- 
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gram  but  reacted  strongly  to  5  milli¬ 
grams  of  tartrazine.  Thus,  these  authors 
found  a  100-percent  incidence  of  tartra¬ 
zine  intolerance  in  their  limited  studies. 
Although  the  test  was  single  blind,  there 
were  no  reactors  to  a  placebo.  One  of 
the  patients  had  been  taking  an  antihis¬ 
tamine  containing  only  30  micrograms  of 
tartrazine  per  tablet  for  a  month  in  an 
attempt  to  relieve  urticaria  which  began 
after  taking  an  aspirin  tablet.  There 
was  no  improvement  in  the  urticaria  un¬ 
til  3  days  after  the  patient  stopped  tak¬ 
ing  the  antihistamine. 

Michaelsson  and  Juhlin  (Ref.  6),  in  a 
study  involving  provocation  tests  with 
aspirin,  azo  dyes,  and  two  commonly  used 
food  preservatives  in  patients  with  re¬ 
current  urticaria  or  angioedema,  found 
that  39  of  52  patients  developed  a  reac¬ 
tion  to  something — e.g.,  35  of  these  had 
urticaria  to  aspirin;  19  to  tartrazine  (12 
cases  after  1  to  3  milligrams,  the  rest 
after  5  to  18  milligrams) ;  and  22  to  so¬ 
dium  benzoate  (42  percent).  ITiere  were 
also  10  cases  of  urticaria  due  to  Sunset 
Yellow  (FD&C  Yellow  No.  6)  and  some 
of  these  were  not  sensitive  to  tartrazine. 
It  is  not  possible  from  this  paper  to  as¬ 
certain  the  precise  percentage  of  aspirin- 
intolerant  patients  who  were  also  In¬ 
tolerant  of  PE>&C  Yellow  No.  5,  but  It 
would  appear  to  be  about  50  percent, 

Settipane  and  Pudupakkam  (Ref.  7) 
recently  performed  a  tartrazine-placebo- 
controlled  double-blind  crossover  study 
In  40  patients  who  had  a  history  of  aspi¬ 
rin  Intolerance  and  in  40  normal  con¬ 
trols.  Most  of  the  aspirin-intolerant  pa¬ 
tients  had  asthma,  the  remainder  had 
rhinitis  and  rhinorrhea.  Many  of  these 
also  had  urticaria.  The  patients  were 
challenged  with  0.44  milligram  of  tartra¬ 
zine  or  placebo  (except  for  two  who  re¬ 
ceived  0.22  milligram).  Six  (15  percent) 
of  the  40  aspirin-intolerant  patients 
given  tartrazine  developed  urticaria  or 
bronchospesm,  together  with  at  least  a 
20 -percent  reduction  in  three  pulmonary 
fimction  tests.  There  were  no  reactlcms 
to  the  placebo,  and  none  of  the  normal 
controls  developed  any  reactions. 

It  Is  not  possible  to  state  precisely  the 
Incidence  of  Intolerance  to  PD&C  Yel¬ 
low  No.  5  in  the  United  States.  F\u*ther, 
there  is  a  broad  range  of  degree  of  in¬ 
tolerance,  some  patients  reacting  to  a 
fraction  of  a  milligram  and  others  re¬ 
quiring  5  milligrams  or  more  (the  dos¬ 
ages  foimd  in  f(X)ds) .  Using  the  Incidence 
of  4.3  percent  aspirin  intolerance  in  a 
population  of  asthmatics  and  0.7  per¬ 
cent  in  a  population  with  rhinitis,  as  re¬ 
ported  by  Chafee  and  Settipane  (Ref.  4) 
in  their  large  practice  involving  over 
3,781  patients  with  these  diseases,  cal- 
.  culations  of  the  incidence  can  be  esti¬ 
mated.  In  Chafee  and  Settipane’s  report, 
about  half  the  patients  had  allergic  rhi¬ 
nitis,  only.  The  other  patients  had  asth¬ 
ma  alone  or  asthma  plus  rhinitis.  The 
incidence  of  asthma  in  the  United  States 
is  estimated  to  be  1  to  2  percent.  Thus,  if 
there  are  2  to  4  million  asthmatics  In  the 
United  States  and  about  a  4-percent  in¬ 
cidence  of  aspirin  Intolerance  in  asth¬ 
matics,  there  could  be  80,000  to  160,000 
cases  of  aspirin  Intolerance  amcmg  asth¬ 
matics.  If  Chafee  and  Settipane’s  prac¬ 


tice  is  indicative  of  the  relative  incidence 
of  asthma  vs.  allergic  rhinitis,  there  are  2 
to  4  million  patients  with  allergic  rhini¬ 
tis,  of  whom  14,000  to  28,000  could  be  as¬ 
pirin  intolerant.  Ihus,  a  total  of  94i,000 
to  188,000  know  aspirin-intolerant  pa¬ 
tients  could  be  assumed.  If  it  is  further 
assiuned  that  50  percent  of  aspirin- 
intolerant  patients  are  intolerant  to 
PD&C  Yellow  No.  5,  using  Michaelsson 
and  Juhlin’s  urticara  and  angioedema 
population  (Ref.  6) ,  then  there  would  be 
47,000  to  94,000  PD&C  Yellow  No.  5  in¬ 
tolerant  patients. 

The  amount  of  FD&C  Yellow  No.  5  in¬ 
gested  is  imdoubtedly  important  in  the 
potential  provocation  of  a  reaction.  In 
many  cases,  however,  it  is  not  possible 
to  ascertain  the  amount  of  FD&C  Yellow 
No.  5  ingested  by  the  people  who  reported 
the  allergic-type  symptoms  to  their  phy¬ 
sicians  and,  accordingly,  the  threshold 
value  for  provocation  of  a  reaction  to 
FD&C  Yellow  No.  5  has  not  been  defined 
in  the  literature.  The  determination  of 
the  threshold  amount  may  be  particular¬ 
ly  difScult  in  those  persons  who  show 
allergic -type  reactions  to  FD&C  Yellow 
No.  5  only  after  having  ingested  the  color 
additive  in  foods  or  drugs  over  a  pro¬ 
longed  period.  Samter  and  Beers  (Ref. 
1)  test^  one  dose  of  25  milligrams  of 
FD&C  Yellow  No.  5  in  40  aspirin-intoler¬ 
ant  patients,  three  of  whom  reacted  posi¬ 
tively.  Juhlin  et  al.  (Ref.  5) ,  on  the  other 
hand,  reported  that  some  patients 
promptly  showed  allergic-type  reactions 
after  a  single  ingestion  of  as  little  as  1 
milligram  of  tartrazine  <PD&C  Yellow 
No.  5). 

The  Food  and  Drug  Administration 
has  long  been  concerned  about  allergies 
involving  food,  drugs,  and  cosmetics.  The 
Commissioner  recognizes  that  many  sub¬ 
stances  to  which  man  is  exposed,  includ¬ 
ing  those  occurring  in  nature,  may  elicit 
allergic-type  reactions  in  some  unusually 
susceptible  or  Idiosyncratic  individuals. 
A  great  variety  <A  materials  has  been  im¬ 
plicated  in  allergic-type  reactions,  e.g., 
dusts  of  various  kinds,  pollens,  feathers, 
insect  fragments,  bee  stings,  seeds,  dan¬ 
druff,  and  a  number  of  fo<xLs.  In  general, 
hypersensitive  persons  may  react  by  ex¬ 
hibiting  a  number  of  responses,  which 
may  include  angioedema,  urticaria, 
bronchial  asthma,  pruritis,  and  vascular 
purpura. 

In  evaliiating  the  reports  described 
above,  the  Commissioner  concludes  that 
there  is  no  evidence  in  the  available 
information  on  FD«SrC  Yehow  No.  5  that 
demonstrates  a  significant  hazard  to  the 
general  population  when  the  color  is  used 
at  ciurent  levels  and  in  the  manner  now 
practiced.  However,  because  of  the  evi¬ 
dence  of  a  causal  relationship  between 
FD&C  Yellow  No.  5  and  serious  alleglc- 
type  responses  in  certain  susceptible  in¬ 
dividuals,  the  Commissioner,  concludes 
that  action  must  be  taken  to  limit  the 
potential  for  exposure  of  such  persons 
to  the  color  through  ingestion  of  food  or 
drugs. 

There  are  no  reports  of  reactions  to 
FD&C  Yellow  No.  5  from  external  ap¬ 
plication  and,  accordingly,  the  use  of  the 
color  additive  in  externally  applied  drugs 


and  cosmetics  is  not  considered  to  pre¬ 
sent  a  likelihood  of  allergic-type  re¬ 
sponses.  Cosmetic  articles  such  as 
mouthwashes,  dentifrices,  and  lipsticks 
are  also  unlikely  to  induce  allergic -type 
responses  because  of  the  very  small 
amount  of  the  cosmetic  that  may  ac¬ 
tually  be  ingested.  Furthermore,  as  of 
May  31,  1976,  all  newly  ordered  labels 
for  cosmetics  have  been  required  to  de¬ 
clare  the  specific  colors  present.  Under 
these  circumstances,  persons  who  are  hy¬ 
persensitive  to  FD&C  Yellow  No.  5  will, 
by  careful  review  of  the  product  labeling, 
be  able  to  avoid  cosmetic  products  con¬ 
taining  the  color.  The  Commissioner  con¬ 
cludes,  therefore,  that  no  further  action 
is  required  as  to  cosmetics  in  general 
or  for  externally  applied  drugs. 

Proposal  for  Foods 

Persons  who  know  they  are  intolerant 
of  FD&C  Yellow  No.  5  are  likely  to  be 
selective  in  the  types  of  foods  that  they 
use  and,  witii  appropriate  label  declara¬ 
tion  would  be  able  to  avoid  the  potential 
hazard  from  allergic-t3T)e  reactions  to 
the  color  in  food  by  reading  the  label. 
Accordingly,  a  label  declaration  of  tlie 
presence  of  FD&C  Yellow  No.  5  in  food 
for  humans,  whether  added  as  the 
straight  color,  a  mixture,  or  a  lake,  would 
enable  persons  Intolerant  to  FD&C  Yel¬ 
low  No.  5  to  minimize  exposure  to  the 
color. 

The  basis  for  the  proposed  action  is  the 
provision  of  section  706(b)  (3)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  376(b)(3)),  which  provides 
that  regulations  for  the  listing  of  a  color 
additive  shall  “prescribe  the  conditions 
under  which  such  additive  may  be  safely 
employed  for  such  use  or  uses  (including, 
but  not  limited  to  *  *  *  and  directions 
or  other  labeling  or  packaging  require¬ 
ments  for  such  additive) FD&C  Yellow 
No.  5  Jias  clearly  been  shown  to  produce 
allergic-type  responses  in  himians  and 
thus  a  requirement  for  label  declaration 
of  the  color  is  justified.  The  evidence  that 
other  color  additives  may  elicit  similar 
responses  is  limited  and,  accordingly,  the 
Commissioner  concludes  that  similar 
labeling  requirements  should  not  be  ex¬ 
tended  to  other  color  additives  at  this 
time.  Under  the  proposed  amendment, 
foods  containing  colors  other  than  FD&C 
Yellow  No.  5  can  continue  to  be  labeled 
in  accordance  with  the  requirements  con¬ 
cerning  the  label  declaration  of  color  ad¬ 
ditives  prescribed  by  section  403  (i)  and 
(k)  of  the  act  (21  U.S.C.  343  (i)  and 
(k)),  which  permits  declaration  collec¬ 
tively  as  artificial  color. 

There  is  no  evidence  that  any  color, 
including  FD&C  Ydlow  No.  5,  elicits  al¬ 
lergic-type  reactions  in  animals.  Accord¬ 
ingly,  label  declaration  ot  FD&C  Ydlow 
No.  5  in  animal  feeds  and  pet  food  would 
not  be  required. 

The  Commissioner  concludes  that  la¬ 
beling  for  food  products  should  be  revised 
as  soon  as  possible  to  Include  the  dedara- 
tion  of  FD&C  Yellow  No.  5  am<mg  the  list 
of  ingredioits.  Therefore,  he  proposes 
that  the  effective  date  for  this  portl<m 
of  the  final  regulatkm  be  1  year  after  Its 
date  oi  publication  In  the  Federal  Reg¬ 
ister.  Ihe  Commissioner  bdleves  this 
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will  provide  sufiBcient  time  to  permit  use 
of  current  stocks  of  labeling  and  revision 
of  labeling  to  include  a  declaration  of  the 
presence  of  FD&C  Yellow  No.  5.  Manu¬ 
facturers  could,  of  course,  revise  their 
labeling  before  the  effective  date  of  the 
regulation,  and  the  Commissioner  en¬ 
courages  them  to  do  so. 

Proposal  for  Drugs  for  Human  Use 

The  use  of  color  additives  in  ingested 
drugs  for  human  use  is  an  old.  accepted 
practice  in  the  pharmaceutical  industry. 
The  use  of  color  additives  in  drugs  serves 
8,  necessary  public  health  function  be¬ 
cause  it  permits  drugs  of  identical  size 
and  shape  to  be  distinguished.  The  dis¬ 
tinction  provided  by  the  use  of  colors 
provides  an  important  quality  control 
tool  in  the  dispensing  of  drugs  to  prevent 
mixups  between  otherwise  similarly  ap¬ 
pearing  drugs.'  The  ability  to  distinguish 
among  different  products  is  also  very 
important  to  persons  taking  many  drugs, 
especially  to  the  patient  who  may  think 
in  terms  of  taking  a  drug  of  a  particular 
color  rather  than  by  the  name  of  the 
drug.  Color  additives  in  drugs  also  assist 
in  th<»  identification  of  a  drug  in  cases  of 
accidental  overdose. 

Because  yellow  is  a'  primary  color,  it  is 
widely  used  as  a  color  additive  in  drugs. 
Of  the  three  yellow  color  additives  avail¬ 
able  for  use  in  ingested  drugs.  FD&C 
Yellow  No.  5  is  the  most  widely  used.  It 
is  used  to  produce  not  only  t3Ttcally  yel¬ 
low’  shades  but  also  variations  of  green, 
brown,  orange,  and  other  related  colors. 
It  is  estimated  that  approximately  60 
percent  of  all  colored  drug  tablets  for 
human  use  sold  in  the  United  States  con¬ 
tains  FD&C  Yellow  No.  5. 

Thus,  in  view  of  the  extent  of  use  of 
FD&C  Yellow  No.  5,  a  substantial  number 
of  drugs  would  have  to  be  reformulated 
if  the  color  additive  were  prohibited  in 
drugs  for  human  use.  Further,  while  re¬ 
formulating  their  products  to  eliminate 
FD&C  Yellow  No.  5,  some  firms  might 
decide  to  eliminate  all  color  additives. 
The  considerable  time  and  effort  neces¬ 
sary  to  reformulate  drug  products  and 
the  loss  of  product  identification  would 
be  unimportant  if  considered  necessary 
for  the  protection  of  public  health  and  if 
there  were  no  suitable  alternative  course 
of  action.  However,  on  the  basis  of  the 
current  information  available  concerning 
the  liature  and  extent  of  the  problem  of 
intolerance  of  FD&C  Yellow  No.  5.  the 
Commissioner  believes  that  prohibiting 
all  drug  uses  of  FD&C  Yellow  No.  5  is  not 
necessary  for  the  protection  of  patients 
who  are  intolerant  of  FD&C  Yellow’  No.  5. 
and  that  a  labeling  requirement  similar 
to  that  forlfoods  will  be  satisfactory. 

The  Cwnmissioner  concludes,  however, 
that  for  drugs  a  simple  listing  of  the 
color  as  FD&C  Yellow  No.  5  among  the 
list  of  ingredients  would  not  provide  a 
sufficient  safeguard  for  the  person  in¬ 
tolerant  of  FD&C  Yellow  No.  5.  Gen¬ 
erally,  there  is  no  uniform  procedure  for 
the  declaration  of  ingredients  on  drug 
labeling;  therefore,  susceptible  indi¬ 
viduals  might  overlook  such  a  listing.  The 
listing  of  ingredients  for  ingested  drug 
products  has  traditionally  been  used  to 
designate  active  ingredients;  conse¬ 


quently.  listing  of  FD&C  Yellow  No.  5 
may  give  an  incorrect  impression  that  it 
is  an  active  ingredient.  Finally,  there 
may  be.physicians  who  are  unaware  that 
FD&C  Yellow  No.  5  may  elicit  allergic- 
type  responses  in  certain  susceptible  in¬ 
dividuals  and  for  whom  a  simple  listing 
would  be  inadequate. 

For  these  reasons,  the  Commissioner 
concludes  that  the  use  of  FD&C  Yellow 
No.  5  in  drugs  should  be  declared  in  the 
form  of  a  precautionary  statement,  i.e., 
“This  product  contains  FD&C  Yellow  No. 

5  which  may  cause  allergic-type  re¬ 
actions  in  certain  susceptible  individ¬ 
uals’’. 

This  above  decision  would,  of  course, 
be  subject  to  modification  if  new  infor¬ 
mation  becomes  available  indicating  that 
the  only  w’ay  to  protect  sensitive  persons 
w’ould  be  to  prohibit  the  use  of  FD&-C 
Yellow  No.  5. 

Although  a  total  prohibition  against 
the  use  of  FD&C  Yellow  No.  5  is  not 
warranted,  the  Commissioner  concludes 
that  some  action  must  be  taken  to  limit 
the  potential  for  exposure  of  these  sensi¬ 
tive  individuals  to  drugs  containing 
FD&C  Yellow  No.  5.  To  achieve  this  ob¬ 
jective.  the  Commissioner  is  proposing 
two  alternative  approaches  for  both 
over-the-counter  (OTC)  and  prescrip¬ 
tion  human  drugs.  In  addition  to  com¬ 
ments  on  the  proposals  themselves,  the 
Commissioner  requests  views  concerning 
the  advantages  and  disadvantages  of  the 
tw’o  alternative  approaches. 

OTC  Drug  Proposal  I 

The  first  proposal  applicable  to  O'TC 
drugs  w’ould  amend  the  color  additive 
regulations  (21  CFR  Part  8)  to  require 
that  the  presence  of  FD&C  Yelow  No.  5 
be  declared  on  the  labels  of  all  OTC  drugs 
that  are  ingested  as  well  as  those  that 
may  be  administered  rectally  or  vagi- 
nally.  A  declaration  of  the  presence  of 
FD&C  Yellow  No.  5  on  the  label  of  these 
OTC  drugs  would  enable  persons  who 
know  they  are  intolerant  of  FD&C  Yellow 
No.  5  to  avoid  drugs  containing  this  color 
additive.  Further,  by  having  the  presence 
declared  on  the  label,  physicians  would 
more  easily  be  able  to  identify  p>ersons 
intolerant  of  FD&C  Yellow  No.  5. 

Under  this  proposal,  the  principal  dis¬ 
play  panel  of  OTC  drugs  containing 
FD&C  Yellow  No.  5  that  are  ingested,  as 
well  as  those  that  may  be  administered 
rectally  or  vaginally,  would  be  required  to 
contain  the  statement  ‘“This  product 
contains  FD&C  Yellow  No.  5  which  is 
capable  of  producing  allergic- type  reac¬ 
tions  in  certain  susceptible  persons’’.  The 
quantity  of  FD&C  Yellow  No.  5  would  not 
have  to  be  given. 

OTC  Drug  Proposal  n 

Persons  intolerant  of  FD&C  Yellow  No. 
5,  like  many  other  persons,  may  take  a 
variety  of  OTC  drugs  at  one  time  or  an¬ 
other  to  relieve  or  treat  conditions  or 
symptoms  of  a  disease.  Some  of  the  drugs 
that  may  be  taken  are  used  to  treat 
allergic  or  allergic-type  conditions,  in¬ 
cluding  those  allergic -type  conditions 
that  may  arise  as  a  result  of  ingestion  of 
FD&C  Yellow  No.  5.  As  previously  dis¬ 
cussed,  most  persons  reacting  to  FD&C 


Yellow  No.  5  have  other  basic  allergic 
problems  including,  in  many  cases,  a 
sensitivity  to  aspirin.  Ilius.  drugs  used  to 
treat  allergic  problems  may  be  ased 
widely  by  persons  intolerant  of  FD&C 
Yellow  No.  5.  However,  if  a  person  in¬ 
tolerant  of  FD&C  Yellow  No.  5  is  admin¬ 
istered  a  drug  containing  FD&C  Yellow 
No.  5  to  treat  an  existing  allergic  prob¬ 
lem.  severe  aggravation  of  the  basic 
allergic  condition  may  result.  Further,  in 
the  haste  of  treating  a  serious  allergic 
oroblem,  a  drug  containing  FD&C  Yellow 
No.  5  could  be  taken  by  a  person  who 
knot’s  he  is  intolerant  even  though  the 
drug  is  labeled  as  containing  the  color 
additive.  Likewise,  a  drug  containing 
FD&C  Yellow  No.  5  could  also  be  taken 
by  a  sensitive  person  to  treat  a  serious 
allergic  problem  before  the  perscwi’s  in¬ 
tolerance  of  FD&C  Yellow  No.  5  had  been 
ascertained. 

Another  possibility  which  would  not  be 
resolved  by  the  OTC  Drug  Proposal  I  is 
that  all  available  drrigs  of  a  particular 
class  that  are  used  to  treat  a  sensitive 
person’s  allergic  condition  might  contain 
FD&C  Yellow  No.  5.  Alternatively,  the 
only  drugs  in  a  cla.ss  which  are  effective 
for  a  person  might  all  contain  FD&C 
Yellow  No.  5;  thus,  it  could  be  impossible 
to  select  a  drug  free  of  FD&C  Yellow 
No.  5. 

In  view  of  these  considerations,  the 
Commissioner  is  offering,  as  an  alterna¬ 
tive  to  OTC  Drug  Proposal  I.  a  second 
proposal  applicable  to  OTC  drug  prod¬ 
ucts.  This  second  proposal  would  include 
the  labeling  requirements  of  the  first 
proposal  plus  a  requirement  that  would 
prohibit  the  use  of  FD&C  Yellow  No.  5  in 
certain  classes  of  drugs  that  are  ingested, 
as  well  as  those  that  may  be  administered 
rectally  or  vaginally.  The  classes  of  OTC 
drugs  that  would  not  be  permitted  under 
this  proposal  to  contain  FD&C  Yellow 
No.  5  are  analgesic,  antihistaminic,  cough 
and  cold,  oral  nasal  decongestant,  and 
antiasthmatic  drugs.  'These  are  the 
classes  of  OTC  drugs  that  are  most  likely 
to  be  taken  by  persons  intolerant  of 
FD&C  Yellow  No.  5  to  treat  an  allergic 
problem  or  as  a  substitute  for  aspirin. 

Prescription  Drug  Proposal  I 

The  first  proposal  applicable  to  pre¬ 
scription  drugs  is  a  labeling  requirement 
similar  to  that  proposed  for  OTC  drugs. 
In  addition  to  a  declaration  of  the  pres¬ 
ence  of  FD&C  Yellow  No.  5  on  the  label 
of  all  ingested  prescription  drugs  (as  well 
as  those  that  may  be  administered  rec¬ 
tally  or  vaginally)  containing  this  color 
additive,  the  labeling  required  by  5  201.- 
100(d)  (21  CFR  201.100(d))  would  be 
required  by  proposed  §  8.4175  (21  CFR 
8.4175)  to  contain  the  statemmt  “This 
product  contains  FD&C  Yellow  No.  5 
which  may  cause  allergic-type  reactions 
in  certain  susceptible  persons”.  This 
statement  would  be  required  to  appear 
on  the  label  and  in  the  “How  Supplied” 
section  of  the  package  insert,  if  present. 

Although  persons  intolerant  of  FD&C 
Yellow  No.  5  may  not  see  the  labeling  on 
prescription  drugs,  they  could  remind 
their  physicians  of  their  intolerance.  The 
physician  could  then  avoid  prescribing 
a  drug  containing  FD&C  Yellow  No.  5  for 
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sensitive  patients.  In  addition,  as  with 
OTC  drugs,  having  the  presence  of  FD&C 
Yellow  No.  5  declared  on  the  label  would 
enable  a  physician  to  identify  more 
easily  persons  intolerant  of  FD&C  Yel¬ 
low  No.  5. 

Prescription  Drug  Proposal  II 

The  second  proposal  applicable  to  pre¬ 
scription  drugs  would  include  the  label¬ 
ing  requirements  of  the  first  prescrip¬ 
tion  drug  proposal  and  a  prohibition 
against  the  use  of  FD&C  Yellow  No.  5  in 
seven  classes  of  drugs.  The  following 
classes  of  ingested  prescription  drugs,  as 
well  as  those  that  may  be  administered 
rectally  or  vaginally,  would  not  be  per¬ 
mitted  to  contain  FD&C  Yellow  No.  5: 
analgesic  drugs,  antihistaminic  drugs, 
cough  and  cold  drugs,  oral  nasal  decon¬ 
gestant  drugs,  antiathmatic  drugs,  non¬ 
steroidal  anti-inflammatory  drugs,  and 
glucocorticoid  drugs. 

The  reasons  for  this  proposal  are  the 
same  as  those  set  forth  under  OTC  Drug 
Proposal  n. 

Proposed  Drug  Regulations 

In  the  proposed  drug  regulations  set 
forth  below*  the  Commissioner  has  de¬ 
cided  to  propose  only  the  second  ap¬ 
proach  for  both  OTC  and  prescription 
drugs  for  human  use  because  it  provides 
an  optimal  degree  of  safe  conditions  of 
use  for  the  color.  The  second  approach, 
while  including  the  provisions  of  the 
first,  would  be  more  restrictive.  There¬ 
fore,  the  Commissioner  believes  that  the 
proposed  changes  to  Parts  8  and  201  that 
would  be  made  if  the  first  proposed  ap¬ 
proach  (i.e.,  a  labeling  requirement  for 
all  drugs  containing  FD&C  Yellow  No.  5) 
were  finalized  are  readily  apparent  and 
do  not  require  presentation.  Even  though 
only  the  second  approaches  are  set  forth 
in  the  proposed  regulations,  the  Com¬ 
missioner  requests  comments  on  both  the 
OTC  and  prescription  drug  proposals. 
The  Commissioner  is  also  interested  in 
receiving  comments  on  the  availability 
of  drugs  that  do  not  contain  FD&C  Yel¬ 
low  No.  5  within  the, five  OTC  drug 
classes  and  the  seven  prescription  drug 
classes  included  in  the  proposal  set  forth 
below. 

Effective  Dates 

As  with  the  food  labeling  proposal, 
the  Commissioner  believes  that  the  effec¬ 
tive  date  of  the  final  regulations  as  it 
pertains  to  labeling  drugs  for  hiunan  use 
should  also  be  1  year  after  the  date  of 
their  publication  in  the  Federal  Regis¬ 
ter.  He  believes  this  will  provide  suflft- 
cient  time  for  manufacturers  to  obtain 
new  labels.  Each  drug  for  human  use 
containing  FD&C  Yellow  No.  5  labeled 
after  1  year  after  the  date  of  publication 
of  the  final  regulations  in  the  Federal 
Register,  should  bear  a  label  indicating 
the  presence  of  FD&C  Yellow  No.  5. 

If  the  second  proposal  were  adopted, 
the  effective  date  of  the  labeling  portion 
of  the  final  regulation  would  be  1  year 
as  stated  above.  WiUi  respect  to  the 
classes  of  drugs  that  would  have  to  be 
reformulated  to  remove  FD&C  Yellow 
No.  5,  the  Commissioner  proposes  to 
make  this  portion  of  the  final  regulations 


effective  6  months  after  their  date  of 
publication  in  the  Federal  Register. 
After  the  effective  date  of  this  portion 
of  the  final  regulations,  the  use  of  FD&C 
Yellow  No.  5  in  the  manufacture  of  any 
drug  among  the  classes  of  drugs  pro¬ 
hibited  from  containing  FD&C  Yellow 
No.  5,  would  render  the  drug  adulterated 
within  the  meaning  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  ^21  U.S..C.  301 
et  seq.)  and  subject  to  regulatory  action. 
Further,  the  Commissioner  proposes  that 
the  distribution  by  a  manufacturer  of 
any  drug  prohibited  from  containing 
FD&C  Yellow  No.  5  eighteen  months  after 
the  date  of  publication  of  the  final  regu¬ 
lations  will  cause  the  product  to  be  adul¬ 
terated  and  subject  to  regulatory  action. 
The  prohibition  of  FD&C  Yellow  No.  5 
would  apply  to  its  use  as  a  straight  color, 
a  lake,  or  mixtures  of  straight  colors.  The 
Commissioner  is  not  proposing  to  recall 
from  the  market  any  drugs  containing 
FD&C  Yellow  No.  5  if  they  were  manu¬ 
factured  or  in  process  wi^in  6  months 
of  the  date  of  publication  of  the  final 
regulations  or  were  distributed  for  sale 
within  18  months  of  the  date  of  publi¬ 
cation  of  the  final  regulations. 
-Manufacturers  of  new  drugs  contain¬ 
ing  FD&C  Yellow  No.  5  may  revise  their 
labeling  to  conform  to  this  proposal  at 
the  earliest  possible  time  after  &e  effec¬ 
tive  date  of  the  final  regulations  and 
should  not  wait  until  their  supplemental 
application  submitted  under  S  314.8  (21 
CF^  314.8)  has  been  approved.  If  the 
second  proposal  were  adopted,  a  manu¬ 
facturer  of  a  new  drug  containing  FD&C 
Yellow  No,  5  in  one  of  the  classes  of 
drugs  that  would  be  prohibited  from  con¬ 
taining  the  color  additive  would  be  al¬ 
lowed  to  either  delete  the  use  of  any  color 
additive  or  substitute  other  color  addi¬ 
tives  in  accordance  with  §  314.8(d)  (3) 
and  (e)  pertaining  to  supplemental  new 
drug  applications. 

To  be  in  compliance  with  §  314.8,  the 
holder  of  a  new  drug  application  would 
be  required  to  submit  data  providing  the 
new  composition  and  showing  that  the 
change  in  composition  does  not  interfere 
with  any  assay  or  control  procedure  used 
in  manufacturing  the  drug,  or  that  the 
assay  and  any  other  control  procedure 
have  been  revised  to  make  them  ade¬ 
quate.  The  supplement  would  be  re¬ 
quired  to  include  data  available  to  estab¬ 
lish  the  stability  of  the  revised  formu¬ 
lation.  If  the  data  are  to  limited  to  sup¬ 
port  a  conclusion  that  the  drug  will 
retain  its  declared  potency  for  a  reason¬ 
able  marketing  period,  a  commitment  to 
test  the  stability  of  marketed  batches  at 
reasonable  intervals  and  to  submit  the 
data  as  they  become  available  is  re¬ 
quired.  Additionally,  there  must  be  a 
commitment  to  recall  from  the  market 
any  batch  found  to  fall  outside  the  ap¬ 
proved  specifications  for  the  drugs. 

The  articles  and  publications  cited  in 
this  preamble  are  listed  below.  In  addi¬ 
tion,  other  articles  and  publications  used 
in  support  of  this  proposal  are  listed. 
Copies  of  the  journal  articles  and  other 
information  forming  the  basis  for  the 
proposed  actions  are  on  public  display 
in  the  office  of  the  Hearing  Clerk,  F’ood 
and  Drug  Administration,  Rm.  4-65, 


5600  Fishers  Lane,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday, 
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The  Commissioner  has  carefully  con¬ 
sidered  the  environmental  effects  of  the 
proposed  regulation  and,  because  the 
proposed  action  will  not  significantly 
affect  the  quality  of  the  human  environ¬ 
ment.  has  concluded  that  an  environ¬ 
mental  impact  statement  is  not  required. 
A  copy  of  the  environmental  impact  as¬ 
sessment  is  on  file  with  the  Hearing 
Clerk,  Food  and  Drug  Administration. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  501.  502, 
701,  706  (b),  (c),  and  (d).  52  Stat.  1049- 
1051  as  amended,  1055-1056  as  amended, 
74  Stat.  399-403  (21  U.S.C.  351,  352,  371, 
376  (b),  <c),  and  (d)))  and  under  au¬ 
thority  delegated  to  the  Commissioner 
‘  (21  CPR  5.1)  (recodification  published 
in  the  Federal  Register  of  June  15,  1976 
(41  FR  24262) ) ,  it  is  proposed  that  Chap¬ 
ter  I  of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 
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PART  1— REGULATIONS  FOR  THE  EN¬ 
FORCEMENT  OF  THE  FEDERAL  FOOD, 
DRUG  AND  COSMETIC  ACT  AND  THE 
FAIR  PACKAGING  AND  LABELING  ACT 

1.  In  §  1.12  by  revising  paragraph  (c) 
to  read  as  follows: 

§1.12  Food  labeling;  spices,  flavorings, 
colorings,  and  chemical  preservatives. 
•  •  •  •  * 

(c)  A  statement  of  artificial  flavoring, 
artificial  coloring,  or  chemical  preserv'a- 
tive  shall  be  placed  on  the  food,  or  on  its 
container  or  wrapper,  or  on  any  two  or 
all  three  of  these,  as  may  be  necessary 
to  render  such  statement  likely  to  be 
read  by  the  ordinary  person  under  cus¬ 
tomary  conditions  of  purchase  and  use  of 
such  food.  The  specific  artificial  color 
used  in  food  shall  be  identified  on  the 
labeling  when  so  required  by  its  listing 
in  Part  8  to  assure  safe  conditions  of  use 
for  the  color  additive. 

•  •  •  •  • 


PART  8— COLOR  ADDITIVES 

2.  In  §  8.275(d)  by  redesignating  the 
text  that  follows  the  italicized  heading 
as  paragraph  (d)  (1)  and  by  adding  new 
paragraph  (d)  (2)  to  read  as  follows: 

§  8.275  FD&C  Yellow  No.  5. 

*  »  •  •  *  * 

(d)  Labeling  requirements.  (1)  *  *  * 

( 2 )  Foods  for  human  use  that  contain 
FD&C  Yellow  No.  5,  including  butter, 
cheese,  and  ice  cream,  shall  specifically 
declare  its  presence  by  listing  the  color 
additive  in  the  list  of  ingredients. 

*  *  *  «  P 

.  3.  In  §  8.4175  by  revising  paragraphs 
(b)  and  (c)  to  read  as  follows: 

§8.4175  FD&C  Yellow  No.  5. 

*  *  »  P  * 

(b)  Uses  and  restrictions.  (1)  Except 
for  the  categories  of  drugs  for  human  use 
in  paragraph  (b)  (2)  of  this  section. 
FD&C  Yellow  No.  5  may  be  used  for 
coloring  ingested  drugs  in  amounts  con- 
^  sistent  with  good  manufacturing  prac¬ 
tice. 

(i)  FDSfC  Yellow  No.  5  may  not  be  used 
in  the  following  categories  of  ingested 
prescription  drugs  for  human  use  as  well 
as  those  that  may  be  administered 
rectally  or  vaginally : 

Analgesic  drugs 
Antlhlstaminic  drugs 
Cough  and  cold  preparations 
Oral  nasal  decongestants 
Antiasthmatics 

Nonsteroidal  anti-inflammatory  drugs 
Glucocorticoid  drugs 

(ii»  FD&C  Yellow  No.  5  may  not  be 
used  in  the  following  categories  of  in¬ 
gested  OTC  drugs  for  human  use  as  well 
as  those  that  may  be  administered 
rectally  or  vaginally : 

Analgesic  drugs 
Antlhlstaminic  drugs 
Cough  and  cold  preparations 
Oral  nasal  decongestants 
Antiasthmatics 

<c>  Labeling  requirements.  (1)  The 
label  of  the  color  additive  and  any  mix¬ 
tures  prepared  therefrom  intended  solely 


or  in  part  for  coloring  purposes  shall 
conform  to  the  requirements  of  §  8.32. 

(2)  Ingested  drugs  for  human  use  (as 
well  as  those  that  may  be  administered 
rectally  or  vaginally)  containing  FD&C 
Yellow  No.  5  shall  bear  the  statement 
“This  product  contains  FD&C  Yellow  No. 
5  which  may  cause  allergic-type  reac¬ 
tions  m  certain  susceptible  individuals” 
on  their  label  and  in  the  labeling  on  or 
within  the  package,  if  any.  For  prescrip¬ 
tion  drugs  containing  FD&C  Yellow  No. 
5,  the  labeling  required  by  §  201.100(d) 
of  this  chapter  shall  bear  the  statement 
“This  product  contains  FD&C  Yellow 
No.  5  which  may  cause  allergic-type  re¬ 
actions  in  certain  susceptible  individ¬ 
uals”.  This  statement  shall  be  set  forth 
in  the  “How  Supplied”  section  of  the 
labeling. 

•  •  *  *  * 


PART  200— GENERAL 

4.  In  Subpart  B  by  adding  new 
§  200.55  to  read  as  follows: 

§  200.55  Qrugs  for  human  use  not  per- 
milted  to  contain  FDAC  Yellow  No. 
5. 

Although  §  8.4175  of  this  chapter  pro¬ 
vides  for  the  use  of  FD&C  Yellow  No.  5 
in  most  drugs,  it  prohibits  FD&C  Yellow 
No.  5  from  being  used  in  certain  cate¬ 
gories  of  systematically  administered 
drugs  for  human  use.  If  a  drug  within 
one  of  the  categories  of  drugs  for  human 
use  listed  in  §  8.4175  of  this  chapter  con¬ 
tains  any  quantity  of  FD&C  Yellow  No.  5, 
the  drug  is  deem^  adulterated  and  sub¬ 
ject  to  regulatory  action. 


PART  201— LABELING 

5.  In  subpart  C  by  adding  new 
§  201.64  to  read  as  follows: 

§  201.64  Declaration  of  presence  of 
FD&C  Yellow  No.  5. 

The  labeling  for  each  ingested  over- 
the-counter  drug  for  human  use  con¬ 
taining  FD&C  Yellow  No.  5  (as  well  as 
those  that  may  be  administered  rectally 
or  vaginally*  shall,  as  required  by  §  8.4175 
of  this  chapter,  bear  the  statement  “This 
product  contains  FD&C  Yellow  No.  5 
which  may  cause  allergic-type  reactions 
in  certain  susceptible  individuals”.  The 
labeling  statement  shall  appear  on  the 
principal  display  panel  of  the  OTC  drug 
product.  A  statement  indicating  the 
presence  of  FD&C  Yellow  No.  5  shall  also 
appear  on  any  labeling  on  or  within  the 
package. 

6.  In  §  201.100  by  revising  paragraph 
(b)(6)  and  by  adding  new  paragraph 
( b  *  ( 7  *  and  1 8  •  to  read  as  follows : 

§  201.100  Prescription  drugs  for  hu¬ 
man  use. 


(b)  *  *  • 

(6*  An  identifying  lot  or  control  num 
ber  from  which  it  is  possible  to  deter¬ 
mine  the  complete  manufacturing  his¬ 
tory-  of  the  package  of  the  drug. 

(7*  For  all  ingested  drugs  containing 
FD&C  Yellow  No.  5.  the  statement  “This 
product  contains  FD&C  Yellow  No.  5 


which  may  cause  allergic-type  reactions 
in  certain  susceptible  individuals”  as  re¬ 
quired  by  §  8.4175  of  this  chapter. 

(8 >  If  a  container  is  too  small  or  other¬ 
wise  unable  to  accommodate  a  label  with 
sufficient  space  to  bear  all  the  required 
information  but  is  packaged  within  an 
outer  contamer  from  which  it  is  removed 
for  dispensing  or  use.  the  information  re¬ 
quired  by  paragraph  (b)  (2),  (3).  and 
(5)  of  this  section  may  be  contained  in 
other  labeling  on  or  within  the  package 
from  w'hich  it  is  to  be  dispensed,  the 
information  referred  to  in  paragraph  (b) 
(1)  and  (7)  of  this  section  may  be  placed 
on  such  outer  container  only,  and  the  in¬ 
formation  required  by  paragraph  (b)(6) 
of  this  section  may  be  the  crimp  of  the 
dispensing  tube. 

•  •  #  •  • 

Interested  persons  may,  on  or  before 
April  5.  1977,  submit  to  the  Hearing 
Clerk.  Food  and  Drug  Administration. 
Rm.  4-65,  5600  Fishers  Lane.  Rockville, 
MD  20857,  written  comments  (preferably 
in  quintuplicdte  and  identified  with  the 
Hearing  Clerk  docket  number  found  in 
brackets  in  the  heading  of  this  docu¬ 
ment*  regarding  this  proposal.  Received 
comments  may  be  seen  in  the  above  office 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Note. — The  Pood  and  Drug  Administration 
has  determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prep¬ 
aration  of  an  inflation  impact  statement 
xinder  Executive  Order  11821  and  OMB  Cir- 
cxtlar  A-107.  A  copy  of  the  inflation  impact 
assessment  is  on  file  with  the  Hearing  Clerk. 
Pood  and  Drug  Administration. 

Dated:  January  28, 1977. 

Sherwin  Gardner, 

Acting  Commissioner  of 
Food  and  Drugs. 
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[  21  CFR  Part  128d  ] 

(Docket  No.  76N-02981 

PROCESSING  AND  BOTTLING  OF 
BOTTLED  DRINKING  WATER 

Proposed  Amendments  to  Current  Good 
Manufacturing  Practice  Regulations 

Correction 

In  FR  Doc.  77-124  appearing  at  page 
807  in  the  issue  for  Tuesday,  January  4. 
1977.  m  the  fifth  line  of  the  third  para¬ 
graph.  “radium-225”,  should  read  “ra¬ 
dium-226”. 


DEPARTMENT  OF 
TRANSPORTATION 

Federal  Highway  Administration 
[23  CFR  Part  922] 

(FHWA  Docket  No.  76-22] 

SAFER  OFF-SYSTEM  ROADS  PROGRAM 
Notice  of  Proposed  Rulemaking 

•  Purpose.  The  purpose  of  this  docu¬ 
ment  is  to  publish  proposed  rules  for  the 
administration  of  the  safer  off-system 
roads  program.  • 
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Section  135  of  the  Federal-Aid  High¬ 
way  Act  of  1976  (Pub.  L.  94-280) 
amended  section  219  of  title  23  of  the 
United  States  Code  by  combining  the 
off -system  roads  program  established  by 
section  122  of  the  Federal-Aid  Highway 
Amendments  of  1974  (Pub.  L.  93-643) 
and  the  safer  roads  demonstration  pro¬ 
gram  established  by  section  230  of  the 
Federal-Aid  Highway  Act  of  1973  (Pub. 

L  93-87) . 

The  off -system  roads  program  has 
been  governed  by  23  CFR  Part  662  and 
the  safer  roads  demonstration  program 
has  been  governed  by  23  CFR  part  655, 
subpart  E.  Funds  were  previously  appor¬ 
tioned  to  carry  out  these  two  programs 
and  those  programs  will  be  administered 
under  those  regvilations  until  all  appor¬ 
tioned  funds  have  been  obligated  or  until 
the  funds  lapse.  The  sections  of  23  CFR 
part  655,  subpart  E  will  not  be  revoked 
until  the  apportioned  funds  are  obli¬ 
gated  or  lapse. 

The  procedures  proposed  in  this  no¬ 
tice  are  similar  to  those  procedures  which 
have  proved  successful  in  administering 
the  off -system  roads  program:  however, 
consistent  with  the  legislative  history 
of  the  safer  off -system  roads  program, 
special  emphasis  will  be  placed  on  those 
projects  which  contribute  to  the  safety 
of  the  traveling  public. 

The  agency  is  especially  interested  in 
comments  on  the  proposal  in  §  922.13(b) 
regarding  a  minimum  bridge  width  of 
20  feet  on  bus  routes. 

Inquiries  may  be  addressed,  and  data, 
views  and  arguments  concerning  the  pro¬ 
posed  regulation  may  be  submitted  to 
the  Federal  Highway  Administration, 
FHWA  Docket  No.  76-22,  Room  4230, 
400  Seventh  Street,  SW.,  Washington, 
D.C.  20590.  All  material  received  on  or 
before  March  16, 1977,  will  ^  considered. 
Copies  of  all  written  commimications  re¬ 
ceived  will  be  available  for  examination 
during  office  hours  from  7:45  a.m.  to 
4 : 15  p  jn.  Mcmday  throu^  Friday. 

It  is,  therefore,  proposed  to  amend 
title  23  the  Code  of  Federal  Regula¬ 
tions  by  adding  a  new  part  922  as  set 
forth  below. 

PART  922— SAFER  OFF-SYSTEM  ROADS 
PROGRAM 

Sec. 

922.1  Purpose. 

922 .3  Definitions. 

922.5  Objective. 

922.7  Eligibility. 

922.9  Distribution  of  funds. 

922.1 1  Federal  share  payable. 

922.13  Standards. 

922.15  Simplified  procedures. 

Authority:  23  U.S.C.  5J219,  315:  49  CFR 
1.48. 

§  922.1  Purpose. 

This  regulation  sets  forth  policies  and 
procedures  for  implementing  Section  219 
of  Title  23,  United  States  Code,  “Safer 
Off-System  Roads.” 

§  922.3  Definitions. 

For  the  purpose  of  this  regulation  the 
following  definitions  shall  apply : 

(a)  “Local  road  officials”  means  the 
duly  elected  or  appointed  officials  of 


public  authorities  whose  jurisdictions  in¬ 
clude  off -system  roads. 

(b)  "Maintained”  means  the  preserva¬ 
tion  of  the  entire  highway  including  sur¬ 
face,  shoulders,  roadsides,  structures,  and 
such  traffic  control  devices  as  are  neces¬ 
sary  for  its  safe  and  efficient  utilization. 

(c)  "Off-system  road”  means  any  toll- 
free  road  or  street  which  is  not  on  any 
Federal-aid  system  which  is  under  the 
jurisdiction  of  and  maintained  by  a  pub¬ 
lic  authority  and  is  open  to  public  travel. 

(d)  "Open  to  public  travel”  means  ex¬ 
cept  during  scheduled  periods,  extreme 
weather  conditions,  pr  emergencies,  the 
road  section  is  passable  by  four-wheel 
standard  passenger  cars,  and  is  open  to 
the  gener^  public  for  use  without  re¬ 
strictive  gates,  prohibitive  signs,  or  regu¬ 
lation  other  than  generally  applicable 
traffic  controls  or  restrictions  based  on 
size,  weight,  or  class  of  registration. 

(e)  "Public  authority”  means  a  Fed¬ 
eral,  State,  county,  municipal,  town, 
township,  Indian  tribe  or  other  form  of 
local  government  or  instrumentality 
thereof  with  the  authority  to  finance, 
build,  operate  or  maintain  toll-free  high¬ 
way  facilities. 

(f)  “Roads  and  Streets”  means  any 
element  normally  considered  to  be  a  nec¬ 
essary  and  integral  part  of  a  highway 
facility  including  bridges,  tunnels,  rail¬ 
road-highway  crossings,  drainage  struc¬ 
tures,  traffic  control  devices,  and  guard¬ 
rails  and  other  protective  structures. 

(g)  “State”  means  any  one  of  the  50 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

(h)  "State  agency”  means  the  State 
highway  agency  which  is  legally  empow¬ 
ered  to  administer  this  program  in  co¬ 
operation  with  the  Federal  Highway 
Administration  (FHWA)  or  such  other 
State  agency  as  may  be  legally  empow¬ 
ered  and  suitably  equipped  and  organized 
to  administer  this  program,  as  desig¬ 
nated  by  the  governor  of  the  State,  and 
as  {^proved  by  the  Federal  Highway 
Administrator. 

§  922.5  Objective. 

The  principal  obective  of  the  Safer 
Off -System  Roads  program  is  to  con¬ 
struct,  reconstruct,  or  otherwise  improve 
off -system  roads  and  streets  with  spe¬ 
cial  emphasis  on  projects  which  contrib¬ 
ute  significantly  to  the  safety  of  the 
traveling  public. 

§  922.7  Eligibility. 

Off-system  roads  as  defined  by  §  922.3 
(c)  are  eligible  for  improvement  under 
this  program. 

§  922.9  Distribution  of  funds. 

(a)  Each  State  shall  make  funds  ap¬ 
portioned  under  this  program  available 
throughout  the  State  on  a  fair  and  equi¬ 
table  basis.  Each  State  shall  ensure  that 
projects  are  selected,  designed,  and  con¬ 
structed  in  a  manner  which  will  not  dis¬ 
criminate  against  any  person  or  com¬ 
munis  on  the  grounds  of  race,  religion, 
color,  natKmal  origin,  or  sex. 

(b)  In  States  where  the  State  govern¬ 
ment  is  without  legal  authority  to  ccm- 
struct  or  maintain  a  project  which  is 


eligible  under  this  program,  the  State 
shall  enter  into  a  formal  agreement  for 
construction  or  maintenance  of  the  proj¬ 
ect  with  appropriate  local  road  officials 
or  other  governmental  agencies  who  do 
have  such  legal  authority. 

§  922.1 1  Federal  share  payable. 

The  Federal  share  payable  for  this 
program  shall  be  in  accordance  with  the 
provisions  of  23  U.S.C.  120  as  they  apply 
to  projects  on  the  Federal-aid  secondary 
system. 

§  922.13  Standards. 

(a)  Design  standards  for  projects  im¬ 
plemented  imder  this  program  shall  be: 

(1)  Those  standards,  policies,  and 
guides  set  forth  in  23  CTR  625  or, 

(2)  Such  individual  standards,  pol¬ 
icies,  and  guides  which  have  been  or  may 
be  developed  by  local  road  officials  in 
cooperation  with  the  State  and  approved 
by  the  FHWA. 

(b)  Within  the  project  limits,  or  im¬ 
mediately  adjacent  to  a  project,  no 
bridge  shall  remain  in  place  which  has 
a  width  narrower  than  the  approach 
roadway  imless  parapet  protection  and 
approach  signing  and  pavement  marking 
are  provided.  Except  as  approved  by  the 
FHWA,  no  bridge  shall  remain  in  place 
which  ( 1 )  has  a  width  less  than  the  ap¬ 
proach  traveled  way  or  (2)  on  a  bus 
route  has  a  width  less  than  20  feet. 

(c)  All  projects  shall  be  provided  with 
traffic  control  devices  in  accordance  with 
the  Manual  on  Uniform  Traffic  Control 
Devices.' 

§  922.15  Simplified  procedures. 

The  FHWA  encourages  the  maximum 
use  of  such  simplified  procedures  as  may 
be  appropriate  for  the  types  of  projects 
which  are  expected  to  be  implemented 
under  this  program.  23  CFR  655.506  and 
23  CFR  655.104  provide  excellent  guid¬ 
ance  on  simplification  for  certain  types 
of  projects.  In  addition,  by  agreement 
between  the  State  and  the  FHWA  Proj-, 
ects  under  this  program  may  be  adminis-^ 
tered  in  the  same  manner  as  certain 
other  Federal-aid  projects  are  adminis¬ 
tered  under  the  terms  of  an  approved 
State  Certification,  a  Secondary  Road 
Plan  agreement  pursuant  to  23  U.S.C. 
117,  or  any  such  other  procediures  which 
are  approved. 

Note. — Tbe  Federal  Highway  Administra¬ 
tion  has  determined  that  this  document  does 
not  contain  a  major  proposal  requiring  prep¬ 
aration  of  an  Inflation  Impact  Statement 
under  Executive  Order  11821  and  OMB  Cir¬ 
cular  A-107. 

Issued  on  January  27.  1977. 

L.  P.  Lamm. 

Acting  Federal  Highway 
Administrator. 

[FB  Doc.77-3490  Piled  3-3-77:8^45  am] 

*  The  Manual  on  UnWorm  TraflBc.  Control 
Devices  (Stock  Number'5001-00021)  may  be 
purchased  from  the  Superintendent  of  Dmu- 
ments,  U.S.  Government  Printing  Office, 
Washington.  D.C.  20402. 
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POSTAL  SERVICE 

[39CFRPartlll] 

THIRD  CLASS 

Proposed  Identification  of  Mail  of  Nonprofit 
Organization 

AGENCY;  U.S.  Postal  Service. 

ACTION :  Proposed  Rtde. 

SUMMARY;  This  proposed  rule  would 
require  an  organization  authorized  to 
mail  at  the  special  bulk  third-class  rates 
for  qualified  nonprofit  organizaticMis  to 
put  its  own  name  on  the  envelope  and 
letterhead  of  its  mail.  Such  an  organiza¬ 
tion  would  not  be  allowed  to  use  a  pseu- 
donson  or  a  bogus  name  of  a  person  or 
organization  (m  its  mail.  Tlie  purpose  of 
the  rule  is  to  avoid  the  appearance  of  un¬ 
qualified  mailings,  as  would  be  the  case 
if  the  name  of  an  individual  or  a  com¬ 
mercial  enterprise  were  to  appear  on  the 
envelope  or  letterhead. 

DATES;  Comments  must  be  received 
on  or  before  March  7, 1977. 

ADDRESSES;  Written  comments  should 
be  directed  to  the  Director,  OflBce  of 
Ma.il  Classification,  Rates  and  Classi- 
ficaticm  Department,  U.S.  Postal  Service, 
Washington,  D.  C.  20260 

FOR  FURTHER  INFORMATION 
CONTACT:  James  F.  Harding,  202-245- 
4513. 

SUPPLEMENTARY  INFORMATION : 
Under  the  provisions  of  39  CFR  111.3  the 
Postal  Service  is  proposing  to  add  the 
above-described  rule  as  new  134.58  to  the 
Postal  Service  Manual,  chsq^ter  I  of 
which  has  be«i  incorporated  by  refer¬ 
ence  in  the  Federal  Register,  see  39  CFR 
111.1.  Although  exempt  from  the  require¬ 
ments  of  the  Administrative  Procedure 
Act  (5  UH.C.  553  (b),  (c) )  regarding 
proposed  rulemaking,  39  U.S.C.  410(a), 
the  Postal  Service  Invites  public  com¬ 
ment  on  the  following  proposed  revision 
of  the  Postal  Service  Manual; 

Part  134 — Third  Class 

Li  Part  134  of  the  Postal  Service  Man¬ 
ual  add  new  .58  reading  as  follows: 

134.58  Identification 

In  order  to  avoid  the  wpearance  of 
mailing  having  been  made  by  individuals 
or  commercial  oiterprises,  which  are  not 
qualified  to  mail  at  the  special  bulk 
third-class  rates  for  qualified  nonprofit 
organizations,  the  mailing  piece  of  a  non¬ 
profit  organization  must  be  identified  by 
using  on  the  letterhead  and  on  the  en- 
vel(^  the  name  of  the  authorized  per¬ 
mit  holder.  Pseud<xi3rins  or  bogus  names 
of  persons  or  organizations  may  not  be 
used. 

An  appropriate  ammdment  to  39  CFR 
111.3  to  reflect  this  change  will  be  pub¬ 
lished  If  the  proposal  Is  adcpted. 

Roger  P.  C^g, 
Deputy  General  Counsel. 

|FR  Doe.77-3610  Piled  2-3-77;8;45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 
[40  CFR  Part  35] 

[FBL  672^1 

GRANTS  FOR  CONSTRUCTION  OF 
TREATMENT  WORKS 

Cost  Effectiveness  Analysis  Guidetines 

.  The  purpose  of  these  proposed  guide- 
Unes  is  to  amend  and  supplement  the 
Cost  Elfiectiveness  Analysis  Guidelines 
(40  CFR,  Part  35,  Subpart  E — Appendix 
A) .  This  proposed  amendment  responds 
to  numerous  requests  from  consulting 
engineers  and  others  concerned  with  the 
grant  program  for  more  specific  guid¬ 
ance  covering  the  determination  of 
treatment  works  sizes  and  capacities. 
This  proposed  amendment  is  intended  to 
provide  for  cost-effective  facility  sizes 
and  sufiBcient  reserve  capacity  and,  at 
the  same  time,  to  avoid  overdesign. 

Coverage  includes  guidelines  and  al¬ 
ternative  procedures  for  forecasting 
growth  of  population,  for  estimating 
wastewater  flows,  for  determining  cost- 
effective  construction  staging  periods, 
and  for  providing  extra  capacity  beyond 
that  determined  to  be  cost-effective. 

The  Cost  Effectiveness  Analysis 
Guidelines,  contained  in  Appendix  A  of 
40  CFR.  Part  35,  Subpart  E,  were  pub¬ 
lished  pursuant  to  Sections  204  and  212 
of  the  Federal  Water  Pollutiwi  Control 
Act  Amendments  of  1972  (the  Act) .  Sec¬ 
tion  212(2)  (C)  requires  that  the  Envi¬ 
ronmental  Protection  Agency  (the 
Agency)  publish  and  thereafter  revise  no 
less  often'  than  annually,  guidelines  for 
the  evaluation  of  treatment  works  in¬ 
cluding  cost-effective  analysis.  Section 
204(a)  (5)  requires  that  the  size  and 
capacity  of  treatment  works  relate  di¬ 
rectly  to  the  needs  to  be  served  by  the 
works,  including  sufficient  reseiwe  ca¬ 
pacity  and,  further,  that  the  reserve  ca¬ 
pacity  provided  shall  be  approved  by  the 
Agency  on  the  basis  of  a  comparison  of 
the  cost  of  constructing  such  reserves  as 
a  part  of  the  works  to  be  fimded  and  the 
expected  cost  of  constructing  reserve  ca¬ 
pacity  when  needed.  This  proposed 
amendment  complies  directly  with  the 
Section  212  requirement  for  annual  re¬ 
vision  of  the  Cost  Effectiveness  Analysis 
Guidelines  by  providing  further  direc¬ 
tions  for  meeting  the  reserve  capacity 
requirements  of  Section  204(a)  (5) . 

Persons  preparing  facility  plans  have 
frequently  requested  guidance  and  as¬ 
sistance  in  determining  the  capacity  of 
treatment  works  and  acceptable  allow¬ 
ances  for  accommodating  future  growth. 
Moreover,  in-depth  reviews  of  a  samite 
of  facility  plans  submitted  during  the 
past  two  years  have  indicated  a  need  for 
more  specific  guidelines  on  the  sizing  of 
treatment  works  to  avoid  overdesign. 

The  original  draft  version  of  these 
amended  guidelines,  together  with  draft 
technical  reports,  was  prepared  this  past 
July  and  circulated  among  many  con¬ 
cerned  organizations  for  review  and 
comments.  The  original  version  has 
since  been  rewritten  to  incorporate 


manj’  of  the  excellent  comments  re¬ 
ceive  from  these  organizations.  These 
include  the  Council  on  Environmental 
Quality,  the  Natural  Resources  Defense 
Council,  the  State-Federal  Water  Pro¬ 
grams  Advisory  Committee,  the  Techni¬ 
cal  Advisory  Group  to  the  Office  of 
Water  Program  Operations  in  the 
Agency,  the  Technical  Practices  Com¬ 
mittee  of  the  Water  Pollution  Control 
Federation,  the  American  Society  of 
Civil  Engineers,  the  American  Concrete 
Pipe  Association,  the  ten  EPA  regional 
offices  and  others. 

The  Agency  believes  that  the  forecasts 
of  population  and  economic  activities  Tor 
individual  small  areas  such  as  facUity 
planning  areas  should  be  consistent  with 
regional.  State  and  national  projections,- 
Thus,  the  proposed  guidelines  would  base 
the  populaticm  and  economic  activity 
forecasts  presented  in  facility  plans  on  a 
disaggregation  of  National  and  State 
projections  for  population  and  economic 
activity.  The  Bureau  of  Economic  Analj’- 
sis  (BEA)  of  the  Department  of  Com¬ 
merce  is  preparing  a  set  of  State  popu¬ 
lation  and  eccmomic  activity  projections, 
based  upon  a  disaggregation  of  national 
projections,  under  a  contract  with  the 
Agency.  Draft  projections  are  to  be  dis¬ 
tribute  to  the  States  for  their  review 
and  comments  by  January  1977.  Com¬ 
pletion  of  a  final  set  of  projections  is 
scheduled  for  May  1977.  As  Indicated  in 
the  proposed  guidelines,  the  States  will 
be  expected  to  disaggregate  their  projec¬ 
tions  among  Standard  Metropolitan  Sta¬ 
tistical  Areas  (SMSA’s)  and  counties. 
Then,  Section  208  areawide  planning 
agencies  and  other  regional  planning 
agencies,  working  with  the  State,  will  be 
expected  to  disaggregate  the  SMSA  pro¬ 
jections  among  facility  planning  areas. 
Population  forecasts  for  'facility  plans 
consistent  with  the  coimty  projections 
within  non-SMSA  counties  are  to  be 
prepared  by  the  State. 

The  Agency  believes  that  wastewater 
flow  estimate  to  be  used  for  the  design 
of  treatment  works  should  reflect  a  real¬ 
istic  assessment  of  the  contributions  of 
dry  and  wet  weather  flows  applicable  in 
each  case.  This  principle  recognizes  that 
per-capita  dry  weather  flows  will  vary 
depending  upon  the  size  and  economic 
status  of  the  community  and  the  water 
usage  practices  of  its  peculation.  The  in¬ 
filtration-  and  inflow  components  of 
wastewater  flow  depend  upon  numerous 
situation-specific  factors  and  are  to  be 
estimated  on  a  case-by-case  basis  in  ac¬ 
cordance  with  existing  “Guidance  for 
Sewer  System  Evaluation”  and  the  Tech¬ 
nical  Report,  “Handbook  for  Sewer  Sys¬ 
tem  Evaluation  and  Rehabilitation”. 

The  precosed  guidelines  set  forth  tRree 
alternative  methods  for  estimating  the 
Annual  Average  Dry  Weather  Flows  from 
Residential,  Commercial  and  Institu¬ 
tional  Sources  in  order  to  ensure  that  dry 
weather  flow  estimates  covering  a  wide 
range  of  possible  circumstances  are  real¬ 
istic.  The  first  two  methods  require  aoiot 
analysis  by  the  grantee  or  the  State  and 
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are  self  explanatory.  The  third  method, 
which  is  most  applicable  to  relatively 
stable  or  moderate  growth  communities 
with  limited  seasonal  population  varia¬ 
tion,  permits  use  of  a  gallon  per-capita 
per-day  (gpcd)  allowance  appropriate 
for  the  population  size  range  of  the 
community.  The  gpcd  figures  presented 
in  the  guidelines  are  conservative  allow¬ 
ances  based  upon  a  comprehensive  re¬ 
view  of  several  reports  and  studies  of 
residential  and  commercial  water  use. 

The  volume  of  future  industrial  flows, 
i.e.  flows  in  excess  of  those  presently 
existing,  to  be  introduced  to  a  waste- 
water  treatment  plant  cannot  be  pre¬ 
dicted  with  any  certainty  because  of 
many  variables.  For  example,  the  future 
location  of  industries,  industrial  pre¬ 
treatment  requirements,  the  extreme 
variation  in  industrial  processes,  the 
variation  in  flows  generated  by  processes 
utilized  in  the  same  industry  and  the 
effects  of  trends  toward  resomce  recov¬ 
ery  and  recycling  are  factors  which  will 
influence  the  amount  of  new  industrial 
flows  to  be  served  by  a  mimicipal  waste- 
water  treatment  facility.  However,  it  is 
necessary  to  make  provisions  which  are 
reasonable  and  cost-effective  for  such 
future  industrial  growth.  The  proposed 
guidelines  permit  the  design  capacity  of 
a  treatment  works  to  include  a  nominal 
allowance  for  unforeseen  future  indus¬ 
trial  flows.  The  total  industrial  flow  of 
a  treatment  works  may  include  the 
existing  industrial  flow,  additional  indus¬ 
trial  flows  which  can  be  foreseen,  and 
the  nominal  allowance  for  unforeseen 
future  industrial  flow..  Existing  flows 
from  significant  industries  and  all  ex¬ 
pected  additional  future  industrial  flows 
must  be  documented  by  commitments 
from  concerned  industries  during  the 
Step  1  facility  planning  process. 

A  major  objective  of  the  construction 
grants  program  is  to  develop  cost-effec¬ 
tive  wastewater  treatment  facilities,  to 
help  achieve  this  objective  the  Agency 
has  established  a  policy  requiring  waste- 
water  treatment  works  capacity  to  be 
added  in  stages  to  accommodate  future 
flow  and  waste  load  increases.  The  pro¬ 
posed  guidelines  would  require  the  ini¬ 
tial  staging  period  for  treatment  plants 
to  be  based  largely  on  minimizing  total 
present-worth  costs  over  a  20  years  plan¬ 
ning  period.  The  (^timum  lengtii  of  the 
staging  period  for  the  construction  of 
treatment  plants  depends  largely  upon 
the  economy  of*  scale  factor,  the  interest 
rate  used  in  the  analysis  and  the  rate  of 
flow-growth  over  time.  Three  alternative 
methods  for  choosing  the  staging  period 
for  treatment  plants  are  presented  in  the 
proposed  guidelines.  The  first  method 
calls  fbr  a  case-by-case  determination  of 
the  optimum  staging  period.  The  second 
method  covers  development  by  the  state 
of  staging  period  guidelines.  The  third 
method  involves  selecting  from  a  tabula¬ 
tion  an  appropriate  initial  staging  iieriod 
corresponding  to  a  given  rate  of  fiow- 
growth  and  an  initial  flow.  A  proposed 
draft  report  presents  a  general  step-by- 
step  approach  for  calculating  staging  pe¬ 
riods  on  a  case-by-case  basis  under  the 
first  method.  This  report  also  relates  the 
assumptions  and  procedure  to  be  utilized 
in  developing  the  staging  period  tabula¬ 


tion  under  the  second  method.  A  copy  of 
the  draft  report,  “Methodology  and  As¬ 
sumptions  Used  to  Determine  Acceptable 
Staging  Periods  for  Treatment  Plant 
Capacity”  can  be  obtained  by  writing  to 
Mr.  Michael  B.  Cook,  Chief,  Facility  Re¬ 
quirements  Branch,  Office  of  Water  Pro¬ 
gram  Operations,  Environmental  Protec¬ 
tion  Agency,  401  M  St.,  S.W.,  Washing¬ 
ton,  D.C.  20460. 

The  Agency  has  investigated  factors 
affecting  the  cost-effective  design  of  in¬ 
terceptors  and  has  determined  that  pipe 
locations  and  the  staging  of  pipe  lengths 
generally  outweigh  pipe  size  (diameters 
for  circular  pipes)  in  evaluating  direct 
monetary  costs,  primary  environmental 
impacts,  and  secondary  impacts  associ¬ 
ated  with  the  effects  of  induced  growth. 
Studies  made  by  the  Agency  have  indi¬ 
cated  that  there  is  little  difference  in  the 
total  present-worth  costs  between  a  sys¬ 
tem  where  one  pipe  is  sized  initially  to 
convey  flows  for  20  years  and  an  addi¬ 
tional  pipe  is  to  be  constructed  in  20 
years  to  serve  the  increase  in  flows  for 
another  20  years,  and  a  system  where  one 
pipe  is  designed  initially  to  convey  flows 
projected  for  40  years.  As  a  result  inter¬ 
ceptor  pipe  sizes  are  to  be  based  upon  a 
staging  period  range  from  20  to  40  years. 
Since  the  guidelines  include  only  general 
guidance  on  peak  flows,  comments  are 
requested  concerning  what  more  specific 
guidance  should  be  added. 

The  marked  influence  of  the  location 
of  interceptors  and  collection  system  on 
future  growth  rates  and  growth  patterns 
has  been  reported  frequently.  The  pro¬ 
posed  guidelines  would  require  grantees 
to  consider  primary  environmental  im¬ 
pacts,  including  damage  to  aesthetic 
values  and  the  disruption  of  traffic  and 
business,  and  seconders^  environmental 
impacts  stemming  from  the  encourage¬ 
ment  of  unplanned  growth  and  rezoning 
pressures  in  determining  tlie  location  and 
size  of  interceptors. 

Certain  States  and  municipalities  have 
requested  a  means  of  providing  for  treat¬ 
ment  works  capacity  beyond  that  indi¬ 
cated  to  be  necessary  by  a  cost-effective¬ 
ness  analysis  of  present  and  futture  waste- 
water  treatment  needs.  Such  additional 
capacity  has  been  sought  to  help  meet 
State  or  local  economic  development  ob¬ 
jectives  or  to  readily  accommodate  un¬ 
certain  future  municipal  or  industrial 
growth,  even  though  such  capacity  is  not 
supported  by  State,  SMSA  or  county  pro¬ 
jections  for  population  and  economic 
growth. 

The  proposed  guidelines  would  permit 
grantees  to  provide  for  additional  ct^xu:- 
ity  for  treatment  wortcs  beyond  their  cost 
effective  capacity  in  ^>ecial  cases.  Such 
provision  would  d^>end  upon: 

1.  Agreement  by  the  grantee  to  bear 
the  costs  of  constructing  additional 
capacity. 

2.  A  finding  that  the  project  as  a 
whole  complys  with  NEPA  and  all  other 
Federal  laws  and  regulations,  and 

3.  Aceptance  by  the  grantee  of  a  re¬ 
lease  or  appropriate  grant  condition 
providing  that  the  Federal  government 
is  protected  from  any  future  claim  by 
the  grantee,  the  State  or  any  other  party 
for  any  of  the  costs  of  construction  as¬ 
sociated  with  the  additional  capacity. 


Grant  eligible  costs  would  be  deter¬ 
mined  by  multiplying  the  actual  costs  of 
the  treatment  w'orks  by  the  ratio  of  the 
design  flow  of  the  cost-effective  project 
which  the  Agency  approves  to  the  design 
flow  of  the  proposed  project.  This  pro¬ 
portional  approach  was  selected  because 
the  determination  of  the  actual  cost  dif¬ 
ference  between  the  treatment  works  to 
be  built  and  the  most  cost-effective  or 
least-cost  project  would  require  detailed 
designs  and  cost  estimates  for  the  latter 
as  well  as  for  the  actual  project. 

Under  Section  203(a)  of  the  Act,  the 
Agency’s  approval  of  plans  and  specifi¬ 
cations  for  a  proposed  treatment  works 
is  deemed  a  contractual  obligation  of  the 
United  States  for  the  payment  of  its 
proportional  contribution  to  such  proj¬ 
ects.  This  contribution  generally  is  75 
per  cent  of  the  cost  of  construction  of 
the  treatment  works  under  Section  202 
(a)  of  the  Act.  However,  for  purposes 
of  funding  projects  where  grantees  de¬ 
sire  to  construct  treatment  works  with 
capacities  greater  than  the  capacity  of 
cost-effective  or  least-cost  projects  ac¬ 
cording  to  the  Agency’s  standards,  the 
Agency  interprets  its  proportional  con¬ 
tribution  to  such  project  under  Section 
203(a)  to  be  75  per  centum  of  the  grant 
eligible  cost  determined  under  the  above 
ratio.  Nevertheless,  the  Agency  w'ould 
require  approval  authority  over  the 
plans,  specifications  and  estimates  for 
the  actual  project  to  be  constructed. 

The  time  span  during  which  well- 
designed  wastewater  conveyance  pipes 
and  tunnels  can  be  expected  to  function 
would  normally  be  at  least  50  years.  For 
this  reason,  the  Cost  '  Effectiveness 
Analysis  Guidelines  would  be  amended 
to  assign  wastewater  conveyance  struc¬ 
tures  a  50  year  service  life  rather  than 
include  these  structures  within  a  30-50 
year  service  life  category. 

The  amended  guidelines,  except  for 
the  section  on  population  projections, 
would  apply  to  allTacility  plans  prepared 
under  Step  1  grants  awarded  after  the 
effective  date  of  the  guidelines.  For  fa¬ 
cility  plans  already  underway,  these  pro¬ 
posed  guidelines  should  be  followed  if 
any  doubts  exist  about  the  Agency’s  ac¬ 
ceptance  of  the  capacity  of  proposed 
treatment  works.  ’The  section  on  popu¬ 
lation  projections  shall  apply  to  Step  1 
grant  awards  made  after  March  31,  1978 
to  allow  a  reasonable  time  for  the  proc¬ 
ess  of  disaggregation,  and  review  and 
approval  of  State  and  SMSA  ijopulation 
projections. 

Interested  persons  are  invited  to  com¬ 
ment  on  the  proposed  changes  to  the 
Cost  Effectiveness  Analysis  Guidelines 
(Appendix  A) .  In  order  to  be  considered, 
all  comments  must  be  submitted  in  trip¬ 
licate  to  the  Director,  Grants  Adminis¬ 
tration  Division  (PM-216),  Attention: 
Cost  Effectiveness  Analysis  Guidelines, 
Environmental  Protection  Agency, 
Washington,  D.C.  20460.  All  comments 
received  on  or  before  March  21,  1977 
will  be  carefully  considered  prior  to  the 
promulgation  of  the  final  guidelines. 
Comments  will  be  retained  on  file  at 
the  Public  Information  Reference  Unit, 
EPA  Headquarters,  Room  2922,  Water- 
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side  Mall,  401  M  Street  S.W^  Washing¬ 
ton.  D.C.  and  may  be  inspected  workdays 
between  8  a.m.  and  4:30  p.m.  at  that 
location. 

Dated:  January  28,  1977. 

John  Quarles, 

Acting  Administrator. 

Appendix  A  to  Part  35  Is  amended 
as  follows: 

1.  Section  a.  is  amended  by  substitut¬ 
ing  the  following  for  the  present  state¬ 
ment  of  purpose. 

a.  Purpose.  These  guidelines  represent 
Agency  policies  and  alternative  procedures 
for  determining  the  most  cost-effective  waste 
treatment  management  system  or  'ttie  most 
cost-effective  component  part  of  any  waste 
treatment  management  system. 

2.  Section  f.  (7)  is  amended  by  deleting 
the  provisions  concerning  “Structures” 
and  substituting  the  following: 

f.  Cost-effective  analysis  procedures.  *  •  • 

(7)  Service  life.  •  •  • 

»  •  •  •  • 

Wastewater  Conveyance  Structures - 

_ 60  years  (Includes  collection  systems, 

outfall  pipes,  interceptors,  force  mains,  tun¬ 
nels,  etc.) 

Other  Structures . .  30-50  years 

(includes  plant  buildings,  concrete  process 
tankage,  basins,  lift  station  structures,  etc.) 

•  •  •  •  • 

3.  Section  d.  Is  amended  by  adding  a 
provision  defining  “Disaggregation”  as 
follows: 

d.  Definitions.  •  *  • 

•  •  •  •  * 

(6)  Disaggregation.  The  result  of  breaking 
down  a  sum  total  of  population  or  economic 
activity  for  a  State  or  other  Jurisdiction  (l.e., 
an  SMSA)  into  portions,  each  representing  a 
smaller  area  or  jurisdiction,  of  the  sum  total. 

4.  The  following  sections  are  added: 

g.  Cost-Effective  Staging  and  Sizing  of 
Treatment  Works — (1)  Population  projec¬ 
tions.  The  population  and  economic  activ¬ 
ity  forecasts  presented  in  individual  facility 
plana  shall  be  based  upon  a  disaggregation  of 
State  projections  of  economic  activity  and 
population.  These  State  projections  shall  be 
those  developed  in  1977  by  the  Bureau  of  Eco¬ 
nomic  Analysis  (BE A),  Department  of  Com¬ 
merce  unless  the  use  of  alternative  projec¬ 
tions  prepared  by  the  State  has  been  ap¬ 
proved  by  the  Regional  Administrator.  Unless 
fully  Justified,  any  substantial  deviations 
from  the  BEA  projections  shall  not  be  ap¬ 
proved. 

Each  State,  working  with  designated  208 
planning  agencies  and  other  regional  plan¬ 
ning  agencies  in  non-designated  areas  of  the 
State,  is  to  disaggregate  the  State  projection 
among  its  Standard  Metropolitan  Statistical 
Areas  (SMSA’s)— or  other  appropriate  \irban 
units — and  its  remaining  counties.  Individual 
206  areawide  or  other  regional  projections  in 
non-designated  areas  should  be  reviewed 
and,  with  any  necessary  adjustments,  used 
for  the  disaggregation.  The  sum  of  the 
county  and  SMSA  projections  so  obtained 
shall  not  exceed  the  State  projection.  The  dis¬ 
aggregations  are  to  be  developed  as  an 
interim  output  of  the  Statewide  Water 
Quality  Management  planning  process  and 
submitted  to  the  Regional  Administrator  for 
i^proval  no  later  than  Septonber  30,  1977. 
The  submission  shall  include  a  list  of  all 


SMSA's  and  all  eountles  outside  SMSA’s 
showing  the  {srojected  populatton  total  for 
that  SMSA  OT  county  fbr  1975,  1980. 1990  and 
2000.  OTm  dlsaggregatloDs  of  the  State  popu¬ 
lation  totals  wOl  he  reviewed  by  the  Re^onal 
Administrator  for  aj^roval  prior  to  Decem¬ 
ber  31,  1977. 

Upon  approval  of  the  State  projection 
totals  and  disaggregatlon,s  they  shall  be 
used  thereafter  for  areawlde  water  quality 
management  planning  as  well  as  for  facility 
plaimlng  and  the  “Needs”  smrveys.  Within 
areawlde  208  planning  areas,  the  designated 
agencies,  in  consultation  with  the  States, 
shall  disaggregate  the  SMSA  projections 
among  the  facility  planning  areas  within  the 
SMSA.  For  those  SMSA’s  not  included  within 
designated  208  planning  areas,  each  State, 
with  assistance  from  appropriate  regional 
planning  agencies,  shall  disaggregate  the 
SMSA  projection  among  the  facility  planning 
areas  and  to  the  remaining  area  within  the 
SMSA.  Facility  plans  for  SMSA’s,  for  which 
Step  1  grants  are  awarded  after  March  31, 
1978,  shall  follow  estimated  populations  de¬ 
termined  by  the  above  disaggregations.  The 
State  shall  check  the  facility  planning  area 
forecasts  to  assure  their  reasonableness  and 
consistency  with  the  SMSA  projections. 

For  non-SMSA  facility  planning  areas,  each 
grantee  is  to  forecast  future  population 
growth  simply  by  a  linear  extrapolation  of 
the  recent  past  (1960  to  1976)  population 
trends  for  the  planning  area  or  by  making  use 
of  correlations  of  planning  area  growth  with 
population  growth  for  the  County  or  other 
larger  parent  area  population.  A  population 
forecast  may  be  lowered  below  that  indicated 
by  past  trends  where  a  declining  rate  of 
economic  growth  is  being  experienced.  A 
population  fmecast  may  be  raised  above  that 
indicated  by  the  extension  of  past  trends 
where  likely  impacts  of  new  energy  develc^- 
ments  or  large  new  industries  would  Justify 
such  departures  and  such  Justification  is 
documented  in  the  facility  plan.  In  such 
cases,  population  forecasts  should  be  based 
on  estimates  of  new  employment  to  be  gen¬ 
erated.  The  State  shall  check  Individual 
population  forecasts  to  assure  reasonable 
consistency  with  overall  projections  for  non- 
SMSA  counties  and  sufficient  Justification  for 
any  departvires  from  past  trends. 

(2)  Wastewater  Flow  Estimates.  In  deter¬ 
mining  total  average  annual  flows  for  the  de¬ 
sign  of  treatment  works,  the  flows  to  be  con¬ 
sidered  include  the  average  annual  dry  wea¬ 
ther  flows  expected  from  residetial  sources, 
non-residentlal  sources,  commercial  sources, 
institutional  sources,  and  industries  to  be 
served  by  the  works  plus  allowances  for  fu¬ 
ture  industries  and  non-excessive  inflltra- 
tion/lnflow.  The  amount  of  non-excessive  in- 
flltratlonAnflow  is  to  be  determined  in  ac¬ 
cordance  with  the  Agency  Ouidance  for 
Sewer  System  Evaluation  and  the  Agency 
Technical  Report,  entitled  “Handbook  for 
Sewer  Sjrstem  E\’aluatlon  and  Rehabilita¬ 
tion”. 

The  determination  of  Aimual  Average  Dry 
Weather  Flows  (AADWF)  from  combined 
residential,  commercial  and  institutional 
sources  shall  be  based  upon  one  of  the  fol¬ 
lowing  methods: 

(a)  First  Method.  Existing  AADWF  would 
be  estimated  based  upon  a  fully  documented 
analysis  of  water  use  records  adjusted  for 
consumption  and  losses  or  on  records  of 
w'astewater  flows  for  extended  dry  periods 
less  estimated  dry-w'eather  infiltration.  Fu¬ 
ture  flows  for  the  treatment  works  design 
should  be  estimated  by  determining  the  ex¬ 
isting  per-ciq>lta  flows  based  up<m  existing 
sewered  resident  population  end  multiplying 
this  figure  by  the  future  projected  pecula¬ 
tion  to  be  served.  In  the  event  the  total  sea¬ 
sonal  populatlmi  far  exceeds  Qm  residmt 
population  (e^:.,  resort  communities),  fu¬ 


ture  flows  could  be  estimated  by  substituting 
the  total  of  the  existing  and  projected  sea¬ 
sonal  sewered  peculations  in  the  above  cal¬ 
culation. 

Ihls  method  is  particularly  applicable  to 
facility  planning  areas  which  include  insti¬ 
tutions  or  commercial  establishments  serving 
a  large  nonresident  peculation  or  to  areas 
with  large  seasonal  peculation  variations. 

(b)  Second  Method.  The  State  may  develop 
per-caplta  waste-water  flow  allerwances  for 
various  community  sizes  and  other  criteria 
as  an  option  to  the  first  methexl.  These  per- 
caplta  wastewater  flow  allowances  should 
take  into  account  the  characteristics  of  the 
State  and  geographic  areas  within  the  State. 
Should  a  State  choose  this  option,  the  State 
shall  submit  its  recommendations  and  sup¬ 
porting  data  to  the  Regional  Administrator. 
Upon  icpiuval  of  the  Regional  Administra¬ 
tor,  the  grantee  shall  use  either  the  first 
method  or  the  per-caplta  flow  allowance  pre¬ 
pared  by  the  State  under  the  second  method 
in  preparing  facilities  ifians  in  that  State. 

(c)  Third  Method.  Existing  and  future 
AADWF  would  be  estimated  by  multiplying 
the  appropriate  gallon  per-caplta-per-day 
(gped)  allowance  according  to  the  following 
table  by  the  estimated  total  of  the  existing 
and  future  resident  populations  to  be  served. 
The  tabulated  allowances,  based  upon  several 
studies  of  municipal  water  use,  include  esti¬ 
mates  for  commercial  and  institutional 
sources  as  well  as  residential  sources. 

GPCD 

Non-SMS.\  Cities  and  Towns  with  70 

projected  total  10-year  popula¬ 
tions  of  5,000  or  less. 

Non-SMSA  Cities  and  Towns  with  80 

projected  total  10-year  popula¬ 
tions  of  5,000  to  10,000. 

SMSA  Planning  Areas  and  other  90 

non-SMSA  Cities. 

Allowances  for  future  increases  of  per- 
ciq>lta  flows  nver  time  will  not  be  approved 
tinless  a  complete  Justification  for  such  in¬ 
creases  is  provided  and  conservation  factors 
tending  to  decrease  per-capita  flows  have 
been  fuUy  analyzed  in  the  faculty  plan.  Such 
conservation  factmrs  include  water  conserva- 
tl<m  habits  induced  by  future  higher  water 
prices,  future  metering  in  unmetered  areas, 
trends  toward  discontinuance  of  volume  dis¬ 
count  pricing  and  more  water-efficient 
plumbing  fixtures  and  appliances  in  new 
households. 

The  total  treatment  works  design  flow  ca¬ 
pacity  may  include  allowances  for  industrial 
flows.  Such  allowances  may  include  capacity 
needed  for  indiKtrlal  flows  presently  served 
by  the  existing  treatment  works.  However, 
such  flows  shall  be  carefully  reviewed  and 
means  of  reducing  them  shall  be  considered. 
Capacity  needs  for  existing  flows  from  sig¬ 
nificant  industrial  users  and  for  future  flows 
from  all  indvistetes  intending  to  increase 
their  flows  or  rtfocate  in  the  area  must  be 
documented  by  letters  of  emnmitment  to  the 
grantee.  ’These  letters  are  not  to  be  confused 
with  the  letters  of  intentrequired  for  signifi¬ 
cant  industrial  dischargers  in  accordance 
With  40  crH  35.925-12  (industrial  cost  re¬ 
covery  and  iiser  charges) .  Industries  submit¬ 
ting  letters  of  commitment  must  request  a 
capacity  reservation,  and  indicate  a  wUllng- 
neas  to  pay  operation  and  maintenance 
diarges  and  Industrial  Cost  Recovery  for 
such  ciq>acity. 

There  are  many  uncertainties  in  fore¬ 
casting  future  Industrial  flows,  but  there  is 
a  need  to  allow  for  some  unforeseeable  future 
industrial  growth.  Thus,  the  design  capacity 
and  flow  of  the  treatment  works  may  In- 
^ude.  In  addition  to  the  existing  taMtustrial 
flows  and  future  tadostrlal  flows  whldi  are 
documented  by  letten  of  eouunltment.  a 
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nominal  flow  allowance  fm:  future  non- 
identiflable  industries  or  for  unforeseeable 
industrial  expansions.  Tbls  additional  allow¬ 
ance  for  future  unforeseen  industrial  flow 
which  is  eligible  for  grant  funding  shall  not 
exceed  10  percent  of  the  total  design  flow  of 
the  treatment  works  exclusive  of  the  allow¬ 
ance  of  25  percent  of  the  total  industrial  flow 
(existing  plus  documented  future),  which¬ 
ever  is  greater. 

(3)  Staging  of  Treatment  Plants.  The  ca¬ 
pacity  of  treatment  plants,  l.e.,  new  plants, 
upgraded  plants  or  expanded  plants,  to  be 
funded  with  construction  grant  funds  shall 
not  exceed  that  necessary  for  wastewater 
flows  projected  during  an  Initial  staging  pe¬ 
riod  determined  pursuant  to  one  of  the  fol¬ 
lowing  methods : 

(a)  First  Method.  At  least  three  alterna¬ 
tive  staging  periods  (10  years,  15  years  and 
20  years)  shall  be  analyzed  and  the  least- 
cost,  l.e.  total  present  worth  or  average  an¬ 
nual  cost,  staging  period  should  be  selected. 

(b)  Second  Method.  The  staging  period 
shall  not  exceed  the  period  which  is  appro¬ 
priate  according  to  the  table. 


Staging  periods  for  treatment  plants 


Flow  growlli  factor 
(20  yr)  > 

Maximum  initial  staging 

V  period  (years) 

Qo<lMaD  Qo>lMGD 

1.3  or  less . 

1.4  to  1.7 . . 

1.8  or  greater . . 

-.20  20 

20  l.i 

10  10 

>  Ratio  of  wastewater  flow  expected  at  end  of  20-yr 
planning  period  to  initial  flow  when  plant  is  expected  to 
become  operational  (Q2(yQo). 


A  municipality  may  stage  the  construction 
of  a  treatment  plant  for  a  shorter  period 
than  the  maximum  allowed  under  this  pol¬ 
icy  If  such  a  decision  is  adequately  justified. 
The  justification  might  be  based  upon  an 
objective  concerning  planned  modular  con¬ 
struction,  the  utilization  of  temporary  treat¬ 
ment  plants,  or  attainment  of  consistency 
with  locally-adopted  plans  including  com¬ 
prehensive  and  capital  Improvement  plans. 
However,  In  ro  case  shniild  the  staging  pe¬ 
riod  be  less  than  five  years,  because  of  as¬ 
sociated  cost  penalties  and  the  time  neces¬ 
sary  to  plan,  apply  for  and  receive  funding, 
and  construct  later  stages. 

The  design  parameters  for  the  proposed 
treatment  plant  shall  be  presented  In  the 
facility  plan.  Whenever  the  sizes  or  capac¬ 
ities  of  proposed  treatment  plant  components 
would  exceed  the  minimum  reliability  re¬ 
quirements  suggested  in  the  EPA  technical 
bulletin  “Design  Criteria  for  Mechanical, 
Electric,  and  Fluid  System  and  Component 
Reliability,”  a  complete  justification,  includ¬ 
ing  supporting  data,  shall  be  provided  to 
the  Regional  Administrator  tor  his  approval. 

(4)  Staging  of  Interceptors.  Since  the  lo¬ 
cation  and  length  of  Interceptors  are  more 
important  than  size  In  Influencing  growth, 
interceptor  routes  shall  be  planned  care¬ 
fully  for  staged  construction  to  serve  exist¬ 
ing  developments  and  those  areas  where  de¬ 
velopment  is  well  underway.  An  Interceptor 
may  be  provided  In  the  Initial  stage  to  phase 
out  or  eliminate  existing  point  source  dis¬ 
charges  and  to  accommodate  flows  from  exist¬ 
ing  developments  or  areas  where  develop¬ 
ment  Is  well  underway.  Unless  necessary  to 
meet  these  objectives.  Interceptors  shall  not 
be  extended  Into  undeveloped  areas.  Addi¬ 
tional  Interceptors  or  lengths  of  an  inter¬ 
ceptor  may  be  added  in  the  future,  when 
and  as  required,  to  phase  out  additional  point 
source  discharges  or  to  handle  expected  flows 
from  new  developments.  The  location  and 
sizing  of  intercepts  sewers  shall  not  con¬ 


flict  with  other  approved  environmental 
plans  (e.g.  208  and  air  quality  plans)  for 
the  facility  planning  area. 

Interceptor  pipe  sizes  (diameters  for  cir¬ 
cular  pipes)  allowable  for  construction  grant 
funding  shall  be  based  upon  a  staging  pe¬ 
riod  range  of  from  20  to  40  years,  since  di¬ 
rect  monetary, costs  vary  little  within  this 
range.  Since  the  projection  of  poprilatlon  and 
flows  beyond  20  years  is  highly  conjectural, 
the  pipe  size  may  be  based  upon  a  staging 
period  of  20  years  and  an  assumption  that 
the  pipe,  at  peak  flow,  will  be  flowing  at 
half  depth  at  that  time. 

The  following  factors  favor  longer  staging 
periods  because  such  periods  (larger  pipe 
sizes)  mean  fewer  pipes  ana  less  frequent 
installation: 

(1)  less  disruption  of  trafBc,  business  and 
other  daily  activities 

(2)  decreased  primary  environmental  im¬ 
pacts  such  as  destruction  of  flora  and  fauna, 
noise,  erosion  and  sedimentation. 

Factors  favoring  shorter  staging  periods 
are: 

(1)  less  pressure  to  rezone  or  otherwise 
facilitate  unplanned  development 

(2)  less  pressure  to  accelerate  growth  for 
quicker  recovery  of  the  non-Federal  shu%  of 
the  interceptor  investment. 

The  estimation  of  peak  flows  in  intercep¬ 
tors  shall  be  based  upon  the  following 
considerations ; 

(a)  daily  and  seasonal  variations  of  pipe 
Inflows,  the  timing  of  Inflows  from  the  var¬ 
ious  parts  of  the  tributary  area  and  pipe 
storage  effects. 

(b)  the  feasibility  of  off -pipe  storage  to 
reduce  peak  flows. 

(c)  the  use  of  an  appr<H>riate  peak  flow 
factor  that  decreases  as  the  average  daily 
flow  to  be  conve]red  increases. 

(6)  State  guidelines.  In  the  event  a  State 
has  developed  or  choses  to  develc^  compre¬ 
hensive  guidelines  on  cost-effective  sizing 
and  staging  of  treatment  works,  the  Regional 
Administrator  may  approve  all  or  portions  of 
the  State  guidance  for  application  to  Step 
1  facility  plans  In  that  State  in  lieu  of  cor¬ 
responding  portions  of  this  subsection  g. 
of  these  Guidelines. 

h.  Additional  capacity  tyeyond  the  cost-of- 
fective  capacity.  TYeatment  works  injects 
which  propose  to  Include  additional  capacity 
beyond  the  cost-effective  capacity  determined 
In  accordance  with  these  Guidelines  may  re¬ 
ceive  Federal  grant  assistance  if  the  follow¬ 
ing  requirements  are  met: 

(1)  The  facility  plan  shall  determine  the 
most  cost-effective  project  and  its  associated 
«q)aclty  in  accordance  with  these  Guide¬ 
lines.  The  facility  plan  shall  also  determine 
the  actual  characteristics  of  the  project  to 
be  built  and  its  total  oiq>acity. 

(2)  Only  a  p<»tlon  of  the  cost  of  the  entire 
proposed  project  Including  the  addiUonal 
capacity  shall  be  deemed  eligible  for  Fed¬ 
eral  fimdlng.  The  portion  of  the  cost  of  con¬ 
struction  which  shall  be  deemed  eligible  for 
Federal  funding  \mder  Section  203(a)  and 
202(a)  of  the  Act  shall  be  that  pn^rtion 
of  the  actual  construction  costs  allocable,  on 
a  proportional  basis,  to  the  capacity  equiv¬ 
alent  to  that  of  the  most  cost-effective 
project.  The  costs  of  construction  eligible 
for  grant  assistance  under  the  above  sec¬ 
tions  of  the  Act  shall  be  determined  by  mul¬ 
tiplying  the  actual  costs  of  construction  by 
the  ratio  of  the  capacity  and  design  flow  of 
the  cost-effective  project  to  the  capacity  and 
design  flow  oi  the  proposed  project. 

(3)  The  entire  proposed  project  to  be  built 
shall  be  assessed  emd- determinations  must 
be  made  that  is  in  compliance  with  the  Na¬ 
tional  Environmental  Policy  Act  and  ^ 
other  applicable  laws,  regulations  and  guid¬ 
ance.  Particular  attention  should  be  given 
to  assessing  the  potential  secondary  envi¬ 


ronmental  effects  of  the  project,  The  new 
discharge  flow  must  meet  water  quality 
standards.  The  plans,  specifications,  and 
estimates  for  the  entire  proposed  project 
shall  be  approved  by  the  Regional  Admin¬ 
istrator  pursuant  to  Section  203(a)  of  the 
Act,  notwithstanding  that  EPA  will  be  fund¬ 
ing  only  a  portion  of  the  designed  capacity 
of  the  proposed  project. 

(4)  The  grantee  shall  provide  satisfactory 
assurances  to  EPA  that  the  funds  for  the 
costs  of  construction  associated  with  the  ad¬ 
ditional  capacity  beyond  the  capacity  of  the 
cost-effective  treatment  works  as  determined 
by  EPA,  the  ineligible  portion  of  the  proj¬ 
ect,  as  the  local  share  of  the  grant-eligible 
portion  of  the  cost  of  construction  of  the 
project,  will  be  available. 

(5)  Appropriate  grant  conditions  or  re¬ 
leases  shall  be  executed  by  the  grantee  pro¬ 
viding  that  the  Federal  government  is  pro¬ 
tected  frohi  any  future  claim  by  the  grantee, 
the  State,  or  any  other  peu^y  for  any  of  the 
costs  of  construction  associated  with  the 
additional  capacity. 

(6)  Industrial  Cost  Recovery  shall  be 
based  upon  the  portion  of  the  Federal  grant 
allocable  to  the  treatment  of  industrial 
wastes. 

(7)  The  grantee  must  implement  a  user 
cluurge  system  which  Is  applicable  to  the  en¬ 
tire  service  area  of  the  grantee  including  the 
additional  capacity' of  the  proposed  project. 

Application 

Section  g.  and  h.  of  these  guidelines, 
with  the  exception  of  Section  g(l) ,  shall 
be  effective  and  apply  to  all  facility  plans 
prepared  under  Step  1  where  the  grant 
is  awarded  30  days  or  more  after  pub¬ 
lication  of  these  guidelines  in  final  form. 
Section  g(l)  shall  be  effective  and  apply 
to  all  facility  plans  prepared  under  Step 
1  where  the  grant  is  awarded  after 
March  31,  1978. 
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[  40  CFR  Part  52  ] 

[PRIi  681-1] 

APPROVAL  AND  PROMULGAT.ON  OF 
IMPLEMENTATION  PLANS 

Revision  to  Oregon  Plan 

•  The  purpose  of  this  notice  is  to  in¬ 
vite  public  comment  on  a  proposed  re¬ 
vision  to  the  State  of  Oregon  dean  Air 
Act  Implementation  Plan.  The  revision 
is  Oregon’s  Rule  for  Open  Burning  (Ore¬ 
gon  Administrative  Rules  (OAR)  340-23- 
025  through  23-050).  • 

Hie  revised  regulation  was  submitted 
for  the  Environmental  Protection  Ag¬ 
ency’s  (Ea*A)  approval  on  October  29. 
1976  by  the  State  of  Oregon  Department 
of  Environmental  Quality.  It  was  adopt¬ 
ed  on  October  15, 1976  by  the  Oregon  En¬ 
vironmental  Quality  Commissiem  after 
testimony  was  received  at  five  public 
hearings  held  in  various  locations  in  the 
State. 

The  proposed  revision  replaces  the 
original  open  burning  regulation  (OAR 
340-23-005  through  23-020)  approved  by 
EPA  in  May  1972  (37  FR  10888)  and 
special  regulaticuis  that  were  adopted  by 
the  State  upon  the  dissolution  of  two  lo¬ 
cal  air  pollution  c(Atn4  agencies  (OAR 
340-28-005  (1).  (4)  .  (5),  and  (6)  .  OAR 
340-28-010  through  28-020  and  OAR 
340-29-055). 
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Tlie  major  change  to  the  open  burning 
regiilation  Is  the  newly  added  provision 
lor  the  Issuance  of  special  letter  permits 
to  allow  burning  of  commercial,  indus¬ 
trial  and  construction  and  demolition 
waste  when  no  practicable  alternative 
method  of  disposal  is  available.  The  per¬ 
mits  are  limited  to  singly  or  infrequently 
occurring  instances  and  are  limited  in 
duration  according  to  specific  needs. 

Within  the  boundaries  of  Clackamas, 
Columbia,  Multnomah  and  Washington 
Counties,  the  permits  may  be  issued  only 
for  the  purpose  of  disposal  of  waste  re¬ 
sulting  from  emergency  occurrences  in¬ 
cluding  but  not  limited  to  floods,  wind¬ 
storms,  or  oil  spills,  provided  the  waste 
cannot  be  disposed  of  by  any  other 
means. 

The  Coos  Bay  Open  Burning  Control 
area  is  now  also  subject  to  the  regula¬ 
tion. 

A  further  change  allows  the  open 
burning  of  domestic  waste  in  certain 
areas  within  the  Williamette  Valley 
Open  Burning  Control  Area  until  July  1, 
1979  raUier  than  July  1,  1977. 

Under  section  110(a)  of  the  Cflean  Air 
Act,  the  Administrator  of  EPA  is  re¬ 
quired  to  am>rove  or  disapprove  all  revi¬ 
sions  to  an  Implementation  plan  sub¬ 
mitted  by  a  State.  Public  comment  is  in¬ 
vited  as  to  whether  the  revised  Oregon 
Open  Burning  Rules  should  be  approved 
or  disapproved.  The  rules  are  available 
for  public  inspection  at  the  following 
addresses: 

state  of  Oregon,  Department  of  Environ¬ 
mental  Quality,  1234  SW  Morrison  Street. 
Portland,  Oregon  97205. 

Environmental  Protection  Agency,  Region  X, 
1200  Sixtn  Avenue,  Seattle,  Washington 
98101. 

Environmental  Protection  Agency,  Public 
Informatloai  Reference  Unit,  Room  2922, 
401  M  Street  SW.,  Washington,  D.C.  20460. 

Relevant  comments  received  by  March 
7, 1977  will  be  considered  in  the  Adminis¬ 
trator’s  final  decisitm.  Comments  should 
be  addressed  to  the  Regional  Administra¬ 
tor,  Environmental  Protection  Agency. 
1200  Sixth  Avenue,  Seattle,  Washington 
96101. 

(Sec.  110(a).  Clean  Air  Act,  (42  VS.C.  1857c- 
6(a)).) 

Dated:  January  20,  1977. 

Donau)  P.  Dubois, 
Regional  Administrator. 
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[40CFRPart52] 

[FRL  081-8] 

APPROVAL  AND  PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Nebraska;  Approval  of  Compliance 
Schedules 

On  May  31, 1972  (37  FR  10842) .  pursu¬ 
ant  to  section  110  of  the  Clean  Air  Act 
and  40  CFR  Part  51,  the  Administrator 
Mniroved  p(»rtk)ii8  of  state  plans  for  Im¬ 
plementation  of  the  national  amb^t  air 
(luallty  standards. 


Revisions  to  the  State  Implementation 
Plan  submitted  by  the  State  of  Nebraska 
after  adoption  on  February  22,  1974, 
were  approved  by  the  Environmental 
Protection  Agency  on  September  9,  1975 
(40  PR  41778).  These  revisions  included 
the  establishment  of  a  July  31. 1976,  date 
for  the  attainment  of  Naticmal  Ambient 
Air  Quality  Standards  (NAAQS). 

After  submittal  of  the  emission  limita¬ 
tions  having  state  wide  applicability,  but 
prior  to  their  September  9,  1975,  ap¬ 
proval,  the  State  of  Nebraska  revised  the 
uiunbering  sequence  of  the  emission 
limitations  effective  June  17,  1975.  The 
emission  limitations  themselves  were  not 
changed. 

In  this  proposal,  the  numbering  se¬ 
quence  which  became  effective  June  17, 
1975,  is  used.  Pertinent  Rule  Numbers 
and  descriptive  titles  are  listed  below: 

Rule  No.:  Rule  title 

5  _  Process  Operations; 

Particulate  Emission 
Limitations  for  Ex¬ 
isting  Sources. 

6  _  Fuel  Burning  Equip¬ 

ment;  Particulate 
Emission  Limitations 
for  Existing  Sources. 

7  _  Incinerators;  Emission 

Standards. 

10  . .  Nitrogen  Oxides:  (Cal¬ 

culated  as  Nitrogen 
Dioxide)  Emission 
Standard.s  for  Exist¬ 
ing  Stationary 

Sources. 

13  Visible  Emissions;  Pro¬ 

hibited  (Exceptions: 
See  Rule  18) . 

14  _  Dust;  Duty  to  Prevent 

Escape  of. 

The  State  of  Nebraska  submitted  to 
the  Environmental  Protection  Agency 
ciHnpliance  schedules  to  be  considered  as 
proposed  revisions  to  the  approved  plans 
pursuant  to  40  CTR  51.6.  40  C7PR  51.8  re¬ 
quires  the  Administrator  to  approve  or 
disapprove  compliance  schedules  sub¬ 
mitted  by  the  states.  Therefore,  the  Ad¬ 
ministrator  proposes  the  approval  of  the 
compliance  schedules  listed  below. 

The  wprovable  schedules  were  adopted 
by  the  State  and  submitted  to  the  Envi¬ 
ronmental  Protecticm  Agency  after  notice 
and  public  hearings  in  accordance  with 
the  procedural  requirements  of  40  CFR 
51.4  and  51.6,  and  the  substantive  re¬ 
quirements  of  40  CFR  51.15  pertaining 
to  compliance  schedules.  The  compliance 
schedules  have  been  reviewed  and  de¬ 
termined  to  be  consistent  with  the 
proved  control  strategies  of  Nebraska. 
This  determination  is  based  on  a  finding 


that  the  compliance  schedules  u  ill  not 
interfere  with  attainment  and  mainte¬ 
nance  of  NAAQS. 

Each  approved  revislim  establishes  a 
new  date  by  which  the  individual  source 
must  comply  with  the  applicable  emis- 
siem  limitation  In  the  federally  awroved 
State  Implementation  Plan,  lliis  date  is 
indicated  in  the  table  below,  imder  the 
heading  “Final  Cmnpliance  Date.’’ 

In  the  indicatiem  of  proposed  approval 
of  individual  compliance  schedules,  the 
individual  schedules  are  included  by  ref¬ 
erence  only.  In  addition,  since  the  large 
number  of  compliance  schedules  pre¬ 
clude  setting  forth  detailed  reasons  for 
approval  of  individual  schedules  in  the 
Federal  Register,  an  evaluation  report 
has  been  prepared  for  each  individual 
compliance  schedule.  Copies  of  these 
evaluation  reports  are  available  for  pub¬ 
lic  inspection  at  the  Envlronmentel  Pro¬ 
tection  Agency,  1735  Baltimore  Avenue, 
Kansas  City,  Missouri.  The  compliance 
schedules  proposed  to  be  approved  ahd 
the  State  Implementation  Plans  are 
available  for  public  lnspe€ti(Hi  at  the 
Environmental  Protection  Agency  Re¬ 
gional  Office;  the  Environmental  Protec¬ 
tion  Agency,  Division  of  Stationary 
Source  Enforcement,  401  M  Street  SW.. 
Washington,  D.C.;  and  the  Nebraska  De¬ 
partment  of  Envircmmental  Control,  1424 
P  Street,  Lincoln,  Nebraska. 

Interested  persons  may  participate  in 
this  rulemaking  by  submitting  written 
comments  in  triplicate  to  the  Region  VII 
Office  at  the  above  address.  AH  cmnments 
submitted  on  or  before  March  7.  1977, 
will  be  considered.  All  commei^  re¬ 
ceived.  as  wen  as  copies  of  the  applica¬ 
ble  implementation  plans,  wiU  be  avail¬ 
able  for  inspection  during  normal  busi¬ 
ness  hours  at  the  Regional  Office. 

This  proposed  rulemaking  is  issued 
under  the  authoriiy  of  section  110(a)  of 
the  Clean  Air  Act,  as  amended.  42  U.S  C. 
1857C-5. 

Dated ;  January  25,  1977. 

Donald  A.  Townley, 
Acting  Regional  Administrator 

It  is  proposed  to  amend  Part  52  of 
Chapter  I,  Title  40  of  the  Code  of  Federal 
Regulations  as  foUows: 

Subpart  CC — Nebraska 

1.  In  S  52.1425,  the  table  in  pcu'agraph 
(a)  is  amended  by  adding  the  foUowlng: 

§  52.1425  Compliance  scheduler. 

*  •  •  •  • 

(a)  •  •  • 


Jfeluraska — Compliance  scKedulct 
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[40  CFR  Part  125] 

fFRL  680-7  J 

NATIONAL  POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

Extension  of  Comment  Period 

This  notice  extends  the  period  for 
comments  to  the  notice,  published  No¬ 
vember  29,  1976  (41  FR  52308),  propos¬ 
ing  certain  amendments  to  the  notice  re¬ 
quirements  and  hearing  procedures  for 
the  Issuance  of  National  Pollutant  Dis¬ 
charge  EHimination  ^Htem  (NPDES5) 
permits  imder  section  402  of  the  Federal 
Water  Pollution  Control  Amendments  of 
1972.  (86  Stat.  816  et  seq..  33  U.S.C.  1251 
et  seq.) 

Requests  for  an  extension  of  time 
were  submitted  by  several  interested  per¬ 
rons  and  group>s,  including  the  Naticmal 
Association  of  Electric  Companies,  the 
Natural  Resource  Defense  Council  and 
the  American  Bar  Association,  Section 
of  Administrative  Law,  Environmental 
Quality  Control  Committee.  Most  of  the 
commenters  requested  that  the  period  be 
extended  at  least  30  days,  although 
Natural  Resource  Defense  Council  re¬ 
quested  only  a  14-day  extension.  The  re¬ 
quests  generally  argued  that  additional 
comment  time  is  necessary  to  review  and 
consider  the  nature  and  implications  of 
several  significant  proposed  changes. 

The  Environmental  Protection  Agency 
has  decided  that  extending  the  comment 
period  would  encourage  careful  consid¬ 
eration  of  the  pr(H>osed  regulations,  re¬ 
sulting  in  comments  more  useful  to  the 
Agency  in  its  evaluaticm  thereof,  and 
that  a  reasonable  extension  of  the  com¬ 
ment  closing  date  is  five  weeks  from  the 
existing  (January  23,  1977)  date.  The 
comment  period  is  hereby  extended,  and 
all  comments  received  on  or  before  March 
1,  1977,  will  be  considered. 

Dated:  January  28,  1977. 

Stanley  W.  Legro, 
Assistant  Administrator 
for  Enforcement. 
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[  40  CFR  Parts  124  and  125  ] 

[PR  672-41 

NATIONAL  POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

General  Permit  Program 

On  July  5.  1973,  the  Environmental 
Protection  Agency  (EPA)  published 
amendments  to  40  CFR  Part  125,  the 
reg^ations  establishing  policies  and  pro¬ 
cedures  for  the  Issuance  of  National  Pol¬ 
lutant  Discharge  Elimination  Syst^ 
(NPDES)  permits  by  the  Federal  gov¬ 
ernment  (38  FR  18000).  These  amend¬ 
ments  excluded  discharges  from  small 
concentrated  animal  feeding  operations, 
separate  storm  sewers,  and  certain  agri¬ 
cultural  and  sflvlcultural  activities  from 
the  requiremMit  of  applying  for  and  ob¬ 
taining  a  permit.  On  ^at  date  EPA  also 
amended  40  CFR  Part  124,  Guidelines 
for  State  Program  Elements  Necessary 
tor  Participation  in  the  NPDES,  by  add¬ 


ing  a  new  §  124.11.  This  section  autlior- 
ized  States  participating  in  the  NPDES 
to  make  the  same  exclusions  from  the 
permit  requirement  as  provided  for  in 
the  amended  Part  125  regulations.  How¬ 
ever,  the  EPA  Regional  Administrator 
or  the  Director  of  a  State  water  pollu¬ 
tion  control  agency  could  override  these 
exclusions  by  identifying  individual 
sources  as  significant  con'tributors  of  pol¬ 
lution  and  requiring  such  sources  to  ap¬ 
ply  for  and  comply  with  NPDES  permits. 
(See  40  CFR  124.11  and  125.4.) 

The  Natural  Resources  Defense  Coun¬ 
cil  (NRDC)  challenged  this  exercise  of 
the  Administrator’s  discretion  to  exclude 
certain  point  sources  from  the  NPDES 
permit  program  in  a  lawsuit  filed  in  the 
Federal  District  Court  for  the  District 
of  Columbia.  The  District  Court  ruled  in 
favor  of  NRDC  [“NRDC  v.  Train”,  396 
F.  Supp.  1393,  7  ERG  1881,  (D.D.C.  1975)  1 
and  on  June  10,  1975,  issued  a  final  or¬ 
der  requiring  EPA  to  propose  and  pro¬ 
mulgate  regulations  “extending  the 
NPDES  permit  system  to  include  all 
point  sources”  in  the  concentrated  ani¬ 
mal  feeding  operation,  separate  storm 
sewer,  agriculture  and  silviculture  cate¬ 
gories.  EPA  is  appealing  this  decision. 

However,  in  compliance  with  the  court 
order,  EPA  has  promulgated  final  regu¬ 
lations  for  concentrated  animal  feeding 
operations  and  separate  storm  sewers  on 
March  18,  1976;  for  silvicultural  activi¬ 
ties  on  Jime  18,  1976;  and  for  agricul¬ 
tural  activities  on  July  12,  1976.  These 
promulgations  eliminated  the  previous 
exclusions  of  certain  categories  of  point 
sources  from  the  NPDES  permit  program 
as  administered  by  EPA  and  the  States. 
In  the  reg\ilatlons  for  concentrated 
animal  feeding  operatlcms  and  silvicul¬ 
tural  activities,  the  conventional  NPDES 
permit  program  was  applied  to  a  limited 
number  of  identified  point  sources  in 
those  two  categories.  States  administer¬ 
ing  the  NPDES  pro£[ram  must  also  apply 
the  conventional  permit  program  to 
these  two  categories.  In  the  regulations 
for  sepcuate  storm  sewers  and  agricul¬ 
tural  activities,  however,  EPA  indicat¬ 
ed  that  the  NPDES  permit  program  as 
currently  administer^  was  not  appro¬ 
priate  to  deal  with  the  vast  numbers  of 
point  sources  in  those  categories.  In¬ 
stead,  EPA  today  proposes  a  new  pro¬ 
gram  of  general  permits  to  cover  point 
soiuees  in  the  separate  storm  sewer  and 
agricultural  activities  categories.  In  the 
separate  storm  sewer  category,  these 
point  sources  have  been  defined  as  con¬ 
veyances  or  systems  of  conveyances  lo¬ 
cated  in  an  urbanized  area  and  primar¬ 
ily  operated  for  the  purpose  of  collect¬ 
ing  and  conveying  storm  water  runoff. 
In  the  agricultural  activities  category, 
these  point  sources  have  been  defin^ 
as  conveyances  carrying  surface  irriga¬ 
tion  return  flow  as  a  result  of  the  con¬ 
trolled  application  of  water  by  any  per¬ 
son  to  land  used  primarily  for  ctt^s. 
(40  CFR  125.52(a)  (1) ;  41  FR  28493,  July 
12,  1976.)  NPDES  States  may  choose  to 
administer  a  similar  general  permit  pro¬ 
gram  for  the  point  sources  in  these  two 
categories,  or  may  an>ly  the  convention¬ 


al  individual  permit  program  to  separate 
storm  sewers  and  agricultural  point 
sources. 

This  general  permit  program  is  in¬ 
tended  to  provide  maximum  flexibility 
to  EPA  and  the  States  in  administering 
an  appropriate  permit  program  for  these 
categoires.  This  program  specifically  rec¬ 
ognizes  that  pollution  reduction  from 
sources  in  these  categories  is  often  more 
effectively  achieved  by  using  best  man¬ 
agement  practices  (BMPs)  than  by  ap¬ 
plying  end-of-pipe  pollution  control 
technology.  BMPs  are  management 
techniques  that  reduce  the  amount  of 
pollutants  at  their  source  rather  than 
remove  them  from  their  point  of  dis¬ 
charge  into  navigable  waters.  The  Fed¬ 
eral  Water  Pollution  Control  Act 
(FWPCA),  however,  contemplated  that 
NPDES  F>ermits  would  generadly  regulate 
pollution  from  point  sources  by  imposing 
effluent  limitations  achieved  by  end-of- 
pipe  pollution  control  technology.  It  ap¬ 
pears  that  imder  the  FWPCA,  BMPs  to 
achieve  pollution  reduction  and  water 
quality  standards  can  be  imposed  as  re¬ 
quirements  in  NPDES  permits  only  in 
limited,  specified  circumstances,.  CJlearly, 
however,  BMP  requirements  may  be  im¬ 
posed  in  permits  so  as  not  to  conflict  with 
provisions  of  an  areawide  waste  manage¬ 
ment  plan  approved  pursuant  to  section 
208.  Moreover,  BMPs  may  be  imposed  by 
requirements  of  State  certification  of  an 
EPA-issued  permit  under  section  401. 
Despite  the  flexibility  offered  by  sections 
208  and  401,  however,  BMPs  are  generally 
not  available  as  control  mechanisms  in 
NPDES  permits  at  this  time,  although 
they  are  often  the  most  effective  means 
of  achieving  pollution  control  few  dis¬ 
charges  from  separate  storm  sewers  and 
agricultural  point  sources. 

Even  if  BMPs  were  more  available  as 
control  mechanisms  in  NPDES  permits, 
much  research  is  yet  to  be  completed  to 
devel(H>  and  demonstrate  the  effective¬ 
ness  of  alternative  management  practices 
in  all  locations.  For  example,  although 
more  than  $5.2  million  has  been  ex¬ 
pended  for  current  research  projects  to 
control  irrigation  return  flow  aspects  of 
agrlcultiutd  pollution,  it  is  apparent  that 
there  are  no  BMPs  which  are  universally 
applicable.  Also,  although  more  than 
$350  thousand  per  year  has  recently  been 
spent  for  stormwater  problem  definition 
and  research  and  development,  EPA  is 
not  prepared  to  Impose  uniformly  appli¬ 
cable  BMP  reqidrements  on  all  communi¬ 
ties  with  stormwater  pollution  problems. 
Instead,  BMPs  must  be  tailored  to  the 
specific  area  which  they  serve,  taking 
into  consideration  local  variations  in 
geogr^hy,  geology,  meteorology,  rain¬ 
fall,  tcqjography  and  crop  production. 
Thus,  the  selection  and  Implementation 
of  BMPs  are  best  achieved  locally,  in 
coordination  with  208  and  other  plan¬ 
ning  and  field  agencies. 

These  208  plans,  mandated  by  secti<m 
208  of  the  FWPCA,  provide  fm*  local  par- 
ticlpaticm  In  the  devel(Himent  and  imple- 
moitation  of  continuing  areawide  waste 
treatment  management  plans  to  deal 
effectively,  in  an  integrated  manner,  with 
both  point  and  nonpoint  sources  of  poUu- 
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tion.  It  appears,  therefore,  that  tire  most 
effective  mechanism  for  controlling  pol¬ 
lutant  discharges  from  point  sources  in 
the  separate  storm  sewer  and  agricul¬ 
tural  activities  categories  will  be  a  com¬ 
bination  of  the  general  permits  and  the 
208  plans  and  the  regulatory  programs 
designed  to  implement  them.  Thus  in 
these  regulations  a  program  is  proposed 
which  utilizes  to  the  fullest  extent  the 
local  expertise  and  public  participation 
provisions  of  the  208  planning  process. 

Given  the  variable  nature  of  pollutant 
discharges  from  separate  storm  sewers 
and  agricultural  point  sources,  and  the 
inability  to  impose  nationally  applicable 
substantive  requirements  at  this  time, 
most  first  generation  general  permits  will 
authorize  current  discharges.  However,  a 
failure  to  develop  and  implement  ade¬ 
quate  208  plans  may  compel  more  sub¬ 
stantive  restrictions  in  second  genera¬ 
tion  general  permits  or  in  individual  per¬ 
mits,  which  could  include  conventional 
efiBuent  limitations,  management  prac¬ 
tices,  or  other  appropriate  requirements. 

Because  of  the  Interrelationship  be¬ 
tween  this  general  permit  program  and 
the  208  planning  program,  the  impor¬ 
tance  of  comprehensive,  sound  and  ef¬ 
fective  208  plans  cannot  be  overempha¬ 
sized.  Each  planning  agency  should  rec¬ 
ognize  its  duty  to  infcam  and  involve 
affected  citizens  of  the  far-reaching 
consequences  of  the  208  plans  so  that 
commimities  can  work  together  to  for¬ 
mulate  and  Implement  effective  plans  to 
solve  water  quality  problems.  Without 
local  cooperation  and  coordination  in 
every  step  of  the  areawide  planning  proc¬ 
ess,  communities  could  lose  their  local 
mandate  to  the  more  remote  regula¬ 
tory  agencies  at  the  State  and  Federal 
level.  While  it  is  express  policy  of  EPA 
to  regard  planning  and  problem-solving 
under  section  208  as  a  local  government 
fimctlon,  if  it  appears  that  this  function 
is  not  being  caiided  out,  EPA  must  initi¬ 
ate  action  to  meet  the  goals  of  the 
FWPCA.  An  alternative  to  this  general 
permit  program,  with  its  reliance  on 
planning  agencies’  BMP  recommenda- 
tions,  could  be  the  Issuance  of  individual 
NFDES  permits  imposing  effluent  11ml- 
tatl(ms  on  the  point  sources  identified  in 
the  agricultural  activities  and  separate 
storm  sewer  categories.  This  alternative, 
as  it  has  often  been  expressed,  is  not 
as  environmentally  or  administratively 
sound  as  the  general  permit  concept  in¬ 


corporating  BMPs.  Thus,  planning  agen¬ 
cies  and  their  affected  constituency  are 
strongly  encouraged  to  work  together  to 
develop  feasible,  workable,  envirmimen- 
tally  ben^cial  plans  to  Integrate  this 
general  permit  program  into  the  local 
decision-making  process. 

SUMHART  OF  PROPOSED  PROGRAM 

It  is  proposed  that  the  general  permit 
program  will  be  implemented  in  two 
phases  according  to  the  following 
schedule: 

<1)  PnHX)sed  rules  for  the  general 
permit  program  are  published  today. 

(2)  Phase  I — These  regulations  pro¬ 
pose  to  require  permit-issuing  agencies 
to  designate  general  permit  program 
areas  (GPPAs) . 

(a)  Criteria  upon  which  to  base  these 
GPPAs  are  listed  in  this  proposed  regu¬ 
lation:  It  is  anticipated  and  strongly 
recommended  that  GPPAs  be  designated 
according  to  existing  political,  institu¬ 
tional  and  geographical  boimdaries,  par¬ 
ticularly  section  208  planning  areas. 

(b)  These  GPPAs  must  be  designated 
within  six  months  of  the  promulgation 
of  the  final  regulations  for  general 
permits. 

(3)  Phase  II — ^Within  one  year  after 
the  GPPAs  are  designated,  it  is  proposed 
that  goieral  permits  will  be  issued  in 
each  GPPA  to  cover  owners  and  opera¬ 
tors  of  point  sources  identified  pursuant 
to  the  March  18,  1976,  regulations  for 
separate  storm  sewers  and  the  July  12, 
1976,  regulations  fm*  agricultural  ac¬ 
tivities. 

(a)  niese  general  permits  will  be  is¬ 
sued  to  cover  all  owners  and  curators 
not  otherwise  receiving  Individual 
NPDES  permits  in  the  separate  storm 
sewer  and  agricultural  activities  cate¬ 
gories. 

(b)  The  general  permits  will  be  Issued 
following  notice  and  opportunity  for 
hearing. 

(c)  Procedures  wUl  also  Include 
portunlty  for  any  owner  or  operator  to 
exclude  himself  from  the  general  permit 
process.  Any  such  excluded  owners  or 
operators  would  then  be  subject  to  the 
conventional  NPDES  permit  program. 

(d)  General  permits  will  not  require 
applications  from  individual  owners  or 
operators. 

(e)  General  permits  will  include  rea¬ 
sonable  conditions  determined  necessary 
by  the  Regional  Admmlnlstrator  or  Di¬ 


rector  of  a  State  water  pollution  control 
agency  to  obtain  progress  in  reducing 
pollution  and  to  meet  the  goals  of  the 
FWPCA. 

(4)  General  permits  may  be  issued  for 
a  term  of  not  more  than  five  3rears,  and 
may  be  modified,  suspended  or  termi¬ 
nated  by  the  permit-i^uing  agency  un¬ 
der  certain  conditions.  Termination  may 
apply  to  individual  owners  or  operators, 
to  several  owners  or  operators,  or  to  an 
entire  GPPA.  In  cases  where  the  termi¬ 
nation  does  not  affect  all  owners  and  op¬ 
erators,  the  general  permit  shall  remain 
in  effect  with  respect  to  those  unaffected 
owners  and  operators.  The  two  main 
conditions  for  termination  are  as  fol¬ 
lows: 

(a)  First,  where  requirements  of  an 
approved,  applicable  208  plan  are  not 
being  met,  in^vidual  permits  may  be  is¬ 
sued  to  those  owners  and  operators  sub¬ 
ject  to  the  plan  Incorporating  the  con¬ 
ditions  of  the  plan. 

(b)  Second,  where,  even  prior  to  the 
develoixnent  of  an  approved,  applicable 
208  plan,  the  EPA  Regional  Administra¬ 
tor  or  the  Director  of  a  State  water  pollu¬ 
tion  control  agency  finds  that  a  point 
source  in  the  separate  storm  sewer  or 
agricultural  activities  categories  is  a  sig¬ 
nificant  source  of  pollution,  he  may  re¬ 
quire  the  owner  or  operator  of  that  point 
source  to  apply  for  and  obtain  an  in¬ 
dividual  NPDES  permit. 

It  is  possible  that  general  permits  may 
be  reissued  for  additional  five-year  terms 
where  individual  permits  are  infeasible, 
inappropriate  or  unnecessary. 

(5)  F(^owing  a  comment  period  and 
consideration  of  the  comments  received 
on  this  proposed  program,  final  regiila- 
tlons  will  be  promulgated. 

It  should  be  noted  that  the  designa¬ 
tion  of  GPPAs  for  separate  storm  sewers 
does  not  automatically  signify  designa¬ 
tion  of  such  sep>arate  storm  sewers  as 
significant  contributors  of  pollution  pur¬ 
suant  to  40  CFR  $9  124.83(a)  (1)  or  125.62 
(a)(1).  Designation  of  separate  storm 
sewers  as  significant  contributors  of  pol¬ 
lution  under  §9  124.83(a)(1)  and  125.52 
(a)  (1)  Is  an  entirely  separate  process 
from  the  designation  of  GPPAs. 

The  following  charts  indicate  the  pro¬ 
posed  timetables  for  the  Issuance  of  gen¬ 
eral  permits  and  the  relationship  of  this 
general  permit  program  to  the  208  plan¬ 
ning  process. 
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It  is  necessary  to  distinguish  this  ih'o- 
gram  for  general  permits  from  that  de¬ 
veloped  by  the  U^.  Army  Corps  of  En¬ 
gineers  (Corps)  to  administer  a  portion 
of  the  section  404  permit  program  for 
the  discharge  of  dredged  or  fill  material 
into  navigable  waters.  Ihe  Corps’  pro¬ 
gram  is  limited  to  “those  activities  that 
are  substantially  similar  in  nature,  that 
cause  only  minimal  adverse  environ¬ 
mental  impact  when  performed  sepa¬ 
rately,  and  that  will  have  only  a  minimal 
adverse  ciunulative  effect  on  the  envi¬ 
ronment  as  categories.”  EPA,  however, 
recognizes  that  its  general  permit  pro¬ 
gram  will  cover  numerous,  diverse 
sources  of  pollution:  Public  and  pri¬ 
vately  owned  storm  sewer  drains,  pipes 
and  outlets  discharge  sand,  gravel, 
leaves,  organic  matter,  litter,  automobile 
wastes,  oil  and  grease;  irrigation  return 
flow  ditches,  channels  and  culverts  dis¬ 
charge  suspended  sediments,  animal 
and  other  organic  wastes,  pesticides,  fer¬ 
tilizer,  nutrients,  dissolved  salts  and 
other  dissolved  materials. 

EPA’s  program  is  designed  to  be  local 
or  regional  in  implication  in  order  to 
address  differences  in  the  categories  of 
point  sources  covered.  EPA’s  program 
does  not  impose  national  numerical 
limitations  on  the  discharges  from  sepa¬ 
rate  storm  sewers  or  agrioultural  point 
sources.  Instead,  as  much  as  possiUe, 
EPA’s  program  is  to  be  administered  at 
the  lo<^  level,  in  coordination  with  the 
State  and  community  planning  agencies, 
taking  into  consideraU^  local  varlatimis 
in  climate.  t<pogrtm>hy,  rainfall,  indus¬ 
trial  devel(pment,  pollutant  loads  and 
water  uses. 

It  is  believed  that  EPA’s  program  sat¬ 
isfies  the  decision  in  the  case  ^ 
“NRDC  V.  Train”  by  issuing  permits  for 
all  point  sources  in  the  designated 
GPPAs.  The  general  permits  issued  pur¬ 
suant  to  this  program  will  prescribe  gen¬ 
eral  conditions  to  be  followed  by  all  per¬ 
sons  who  own  or  operate  point  sources  in 
the  separate  storm  sewer  and  agricul¬ 
tural  activities  categories.  These  general 
permits  also  preclude  the  need  for  fur¬ 
ther  permitting  requirements  with  re¬ 
spect  to  individual  aiH>lications  for 
NPDES  permits  imtil  such  time  as  208 
plans  are  implemented  or  the  owner  or 
operator  of  a  point  somee  discharging 
pollutants  is  notified  that  such  individ¬ 
ual  application  is  required. 

Some  States  administering  the  NPDES 
permit  program  already  have  workable, 
effective  individual  or  general  permit 
programs  applicable  to  agricultural  point 
sources.  It  is  not  the  intent  of  these  reg¬ 
ulations  to  replace  or  supplant  such  pro¬ 
grams.  However,  to  insure  a  degree  of 
uniformity  of  approach,  all  State  pro¬ 
grams  must  conform  to  basic  procedural 
requirements.  The  Regional  Administra¬ 
tor  will  review  these  requirements  in 
State  programs  upon  their  submission  to 
him.  If  the  Regional  Administrator  fin^ 
that  the  State  program  conforms  to  the 
procedural  framework  and  is  adequate 
to  progress  toward  water  quality  goals  he 
Shan  approve  the  program.  NPDES 
States  without  either  an  adequate  pro¬ 


gram  or  any  program  at  aU  must  de¬ 
velop  a  permit  program  covering  agpri- 
cultural  point  sources  and  separate 
storm  sewers.  Within  the  procedural  re¬ 
quirements,  each  NPDES  State  is  en- 
comaged  to  develop  its  own  program 
tailored  to  the  different  needs  and  water 
quality  goals  of  its  area.  Where  practi¬ 
cal.  Interstate  agreements  could  be  ar¬ 
ranged  for  regional  areas  where  there 
are  common  water  quality  problems. 
Where  there  are  interstate  disagree¬ 
ments  about  water  quality  goals.,  the  Re¬ 
gional  Administrator  will  aid  in  de- 
\  eloping  a  program  to  resolve  differences 
in  such  goals.  Any  such  resolution  may 
require  phased  programs,  compliance 
schedules,  and  close  coordination  with 
208  and  other  local  plans.  Each  State 
program,  regardless  of  interstate  agree¬ 
ments,  must  be  submitted  to  the  Re¬ 
gional  Administrator  for  review  and  ap¬ 
proval  where  appropriate.  Any  NPDES- 
approved  State  may  develop  a  general 
permit  proln^am  similar  to  the  Federal 
program.  States  developing  permit  pro¬ 
grams  parallel  to  that  of  EPA  may  enter 
into  agreements  with  EPA  to  hold  joint 
public  meetings  and  to  issue  joint  gen¬ 
eral  permits,  particularly  in  areas  where 
similar  water  problems  exist  and  State 
and  Federal  authority  overlap.  Any  State 
unable  to  develop  a  general  permit  pro¬ 
gram  within  the  time  limits  imposed  by 
these  regulations  should  inform  EPA  of 
the  difBculty. 

It  should  be  noted  that  the  evidentiary 
hearings  provided  for  in  these  regula¬ 
tions  are  the  same  as  the  adjudicatory 
hearings  referred  to  in  the  NPDES  r^- 
ulaticms.  However,  the  NPDES  regula¬ 
tions  are  currently  being  revised  with  re¬ 
spect  to  the  provisions  for  adjudicatory 
hearings.  Ihis  revision  includes  chang- 
Wig  the  name  for  adjudicatory  hearings 
to  evidentiary  hearings.  Evidentiary 
hearings  held  under  these  general  permit 
regulaticms  may  only  address  factual  is¬ 
sues  relevant  to  the  cmiditions  of  the 
contested  general  permit(s) .  All  eviden¬ 
tiary  bearings  held  under  these  gen¬ 
eral  permit  regulations  shall  be  ccm- 
ducted  in  conformance  with  the  revised 
hearing  regulations. 

Request  for  Comments 

Interested  persons  may  participate  in 
this  rulemaking  by  submitting  written 
comments  to  the  Legal  Branch,  Water 
Enforcement  Division  (EN-338),  Office 
of  Water  Enforcement,  Enviromnental 
Protection  Agency,  Washington,  D.C. 
20460.  Comments  upon  all  aspects  of  the 
proposed  regulations  are  solicited.  In  par- 
ticiUar,  ccHnments  are  desired  concern¬ 
ing  the  definitions  in  toe  regulations,  the 
scope  of  toe  regulations,  toe  procedural 
and  substantive  provisions  of  the  reg¬ 
ulations.  toe  adi^istration  and  func¬ 
tion  of  State  programs  within  toe  regula¬ 
tions.  and  the  impact  and  effectiveness  of 
the  regulations,  including  toe  water 
quality  benefits  to  be  gained  as  con¬ 
trasted  with  toe  costs  to  toe  affected 
owners  and  operators.  In  toe  event  com¬ 
ments  object  to  toe  approach  taken  by 
the  Agency  in  establitoing  this  regula¬ 
tion,  EPA  solicits  suggestions  as  to  what 


alternative  approach  should  be  taken 
and  why  and  how  much  such  alternative 
better  satisfies  toe  requir«nents  of  toe 
court  order. 

A  copy  of  all  public  comments  will  be 
available  for  inspection  and  copying  at 
the  EPA  Public  Information  Reference 
Unit,  Ro<Mn  2922,  Rear  Library-Mall, 
Waterside  Mall.  401  M  Street.  SW., 
Washington.  D.C.  20460.  The  EPA  Pub¬ 
lic  Information  regtilations,  40  CFR 
Part  2,  provide  that  a  reasonable  fee  may 
be  charged  for  copying.  All  comments  re¬ 
ceived  on  or  befoi^  April  1,  1977,  will  be 
considered. 

Note. — No  inflationary  Impact  Statement 
is  required  by  Executive  Order  11821  for 
these  proposed  regtilations  since  the  eco¬ 
nomic  effects  wUl  not  exceed  the  criteria  es¬ 
tablished  by  EPA  and  approved  by  the  Office 
of  Management  and  Budget  for  the  prepara¬ 
tion  of  such  statements. 

(Secs.  304.  402,  601,  of  the  Federal  Water  Pol¬ 
lution  Control  Act  Amendments  of  1972 
(87  Stat.  816  et  seq.,  Pub.  L.  92-500.  33  U  S  C 
1251  et  seq.) .) 

Dated:  Januaiy  27.  1977. 

John  Quarles 
Acting  Administrator. 

Part  124  of  Title  40  of  the  Code  of  Fed¬ 
eral  Regulations,  setting  forth  State  pro¬ 
gram  elements  necessary  for  participa¬ 
tion  in  toe  National  Pollutant  Discharge 
Elimination  System,  is  proposed  to  be 
amended  as  follows: 

PART  124 — STATE  PROGRAM  ELEMENTS 

NECESSARY  FOR  PARTICIPATION  IN 

THE  NATIONAL  POLLUTANT  DIS¬ 
CHARGE  ELIMINATION  SYSTEM 

Subpart  I — Special  Programs 

Subpart  I  of  Part  124  is  amended  by 
adding  a  new  §  124.86,  “General  Permit 
Program”  as  follows: 

§  124.86  General  permit  prugram. 

(a)  Definitions.  For  the  purpose  of  this 
section: 

(1)  The  term  “separate  storm  sewer” 
is  defined  in  $  124.83. 

(2)  TTie  term  “agricultural  point 
source”  is  defined  in  §  124.84. 

(3)  The  term  “general  permit  program 
area”  [hereinafter  referr^  to  as  GPPTl 
means  any  area  designated  by  the  Di¬ 
rector  in  which  all  owners  or  operators  of 
separate  storm  sewers  or  agricultural 
point  sources,  or  both,  are  subject  to  the 
same  general  permit,  other  toan  owmers 
and  operators  to  whom  individual 
NPDES  permits  have  been  or  will  be  i.s- 
sued. 

(4)  The  term  “general  permit”  means 
an  authorization  to  discharge  published 
according  to  official  State  procedures 
and  applicable  to  all  owners  and  opera¬ 
tors  of  separate  storm  sewers  or  agri¬ 
cultural  point  sources,  or  both  in  a  desig¬ 
nated  GPPA,  other  toan  owners  and  op¬ 
erators’  to  whom  individual  NPDES  per¬ 
mits  have  been  or  will  be  Issued. 

(5)  The  term  “owner  or  operator” 
means  any  person  who  owns  or  operates 
any  separate  storm  sewer  or  any  agricul¬ 
tural  point  source. 
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(b)  Purpose.  This  section  describes  the 
methods  whereby  States  with  approved 
NPDES  permit  programs  shall  develop 
and  administer  individual  or  general  per¬ 
mit  programs  authorizing  discharges 
from  point  sources  in  the  separate  storm 
sewer  and  agricultural  activities  cate¬ 
gories.  Each  State  with  NPDES  permit 
program  authority  shall  develop  and  ad¬ 
minister  a  permit  program  to  cover  all 
separate  storm  sewers  and  agricultural 
point  sources  within  its  jurisdiction.  Any 
such  State  shall  administer  a  permit  pro¬ 
gram  under  one  of  the  three  following 
options : 

(1)  The  State  shall  issue  individual 
NPDES  permits  to  all  owners  and  oper¬ 
ators  of  separate  storm  sewers  or  agri¬ 
cultural  point  sources,  or  both,  pursuant 
to  the  State  program  developed  and  ap¬ 
proved  in  accordance  with  Part  124; 

(2)  The  State  shall  issue  permits  ap¬ 
plicable  to  all  owners  and  operators  of 
separate  storm  sewers  or  agricultural 
point  sources,  or  both,  in  accordance  with 
a  State  program  for  such  sources  cur¬ 
rently  in  effect,  so  long  as  such  State 
program  is  consistent  with  the  proce¬ 
dural  requirements  of  §  125.55  of  this 
title;  or 

(3)  The  State  shall  issue  general  per¬ 
mits  applicable  to  all  owners  and  oper¬ 
ators  of  separate  storm  sewers  or  agri¬ 
cultural  point  sources,  or  both,  other 
than  owners  and  operators  to  whom  in¬ 
dividual  NPDES  permits  have  been  or 
will  be  issued,  in  accordance  with  a  State 
program  proposed  to  be  developed  con¬ 
sistent  with  EPA’s  program  for  such 
sources  pursuant  to  §  125.55  of  this  title. 

Any  State  intending  to  administer  a 
program  under  paragraph  (b)  (2)  or  (3) 
of  this  section  shall  submit  such  program 
to  the  Regional  Administrator  for  ap¬ 
proval. 

(c)  Approval  of  State  Programs.  (1) 
Any  State  intending  to  issue  permits  ap¬ 
plicable  to  all  owners  and  operators  of 
separate  storm  sewers  or  agricultural 
point  sources,  or  both,  under  programs 
authorized  by  paragraphs  (b)  (2)  or  (b) 
(3)  of  this  section  shall  notify  the  Re¬ 
gional  Administrator  within  forty-five 
days  of  the  promulgation  of  these  regu¬ 
lations  which  tsrpe  of  program  the  State 
shall  administer. 

(2)  Any  State  intending  to  issue  per¬ 
mits  applicable  to  all  owners  and  oper¬ 
ators  of  separate  storm  sewers  or  agri¬ 
cultural  point  sources,  or  both,  imder 
programs  authorized  by  paragraphs  (b) 
(2)  or  (b)  (3)  of  this  section  shall  sub¬ 
mit  the  State  program  to  the  Regional 
Administrator  within  eighteen  months  of 
the  promulgation  of  these  regulations. 
Within  ninety  days  of  its  submission  to 
him,  the  Regional  Administrator  shall 
approve  any  such  State  permit  program 
for  point  sources  in  either  the  separate 
storm  sewer  category  or  the  agricultural 
activities  category,  or  both,  if  the  pro¬ 
gram  meets  the  following  requirements: 

(i)  The  program  provides  for  the  issu¬ 
ance  of  individual  or  general  permits,  or 
any  combination  thereof,  to  all  owners 
and  operators  of  separate  storm  sewers 
or  agricultural  point  sources,  or  both, 
after  notice  and  opportunity  for  hearing. 


(ii)  The  program  provides  fw  review 
of  the  proposed  permits  by  the  Regional 
Administrator;  fee  U.S.  Army  Corps  of 
Engineers;  other  affected  States:  ap¬ 
propriate  208  planning  agencies;  and 
other  appropriate  Federal,  State  and 
local  agencies,  including  the  U.S.  Depart¬ 
ments  of  Agriculture  and  Interior,  fee 
State  health,  fish,  shellfish,  and  wildlife 
resources  agencies,  and  affected  sewer 
districts. 

(tii)  The  permits  issued  under  the  pro¬ 
gram  are  issued  consistent  wife  the  re¬ 
quirements  of  §  125.55(j)  of  this  title. 

(iv)  The  program  provides  for  author¬ 
ity  to  issue  individual  NPDES  permits 
under  circiunstances  similar  to  those  set 
forth  in  §  125.55(1)  of  this  title. 

(v)  The  program  provides  for  reis¬ 
suance,  modification,  suspension  and  re¬ 
vocation  of  individual  or  general  permits. 

(3)  Within  180  days  after  the  Region¬ 
al  Administrator  approves  any  such 
State  permit  program  for  point  sources 
in  either  the  separate  storm  sewer  cate¬ 
gory  or  the  argricultural  activities  cate¬ 
gory,  or  both,  fee  State  shall  imoceed 
to  adopt  r^vilations  to  implement  such 
pemtiit  program. 

(d)  Authority  for  State  Programs. 
All  pi’ocedures  which  the  State  proposes 
to  establish  and  administer  to  conform 
to  the  requirements  of  this  subsection 
shall  be  consistent  wife  State  statutes  or 
State  regulations.  Authority  for  the 
State  program  shall  be  proposed  or  in 
full  force  and  effect  at  the  time  fee  Gov¬ 
ernor  submits  such  program  to  the  Re¬ 
gional  Administrator. 

(e)  Actions  with  Regard  to  Previously 
Issued  NPDES  Permits  for  Point  Sources 
in  the  Separate  Storm  Sewer  and  Agri¬ 
cultural  Activities  Categories.  Wife  re¬ 
gard  to  NPDES  permits  previously  issued 
for  discharges  from  separate  storm  sew¬ 
ers  or  agricultural  point  sources  in  re¬ 
liance  on  prior  regulations  for  such  dis¬ 
charges  the  Director  shall: 

(1)  Initiate  procedures  as  set  forth 
in  fee  State  NPDES  program  for  fee  rev¬ 
ocation  of  any  such  NPDES  permit;  or 

(2)  Consider  any  such  NPDES  permit 
as  continuing  in  full  force  and  effect. 

(f)  Agreements  with  the  Environ¬ 
mental  Protection  Agency.  Any  State  or 
interstate  agency  participating  in  fee 
NPDES  wdth  regard  to  general  permits 
for  separate  storm  sewers  and  agricul¬ 
tural  point  sources  may  enter  into  agree¬ 
ments  with  the  appr<H>riate  Regional 
Administrator  to  provide  for: 

(1)  The  transmission  of  any  relevant 

information  regarding  separate  storm 
sewers  and  agricultural  point  somces  be¬ 
tween  the  R^onal  Office  and  fee  State 
or  interstate  agency;  and  > 

(2)  Procedures  for  joint  action  be¬ 
tween  fee  Regional  Office  and  fee  State 
or  mterstate  agency  regarding  the  proc¬ 
ess  of  issuing  general  permits  applicable 
to  owners  and  operators  of  separate 
storm  sewers  and  agricultural  point 
sources.  Any  procedures  set  forth  in 
§  125.55  paragraph  (c)  through  (m)  of 
this  title  may  be  undertaken  as  a  joint 
action  between  fee  Regional  Office  and 
the  State  or  interstate  agency  pursuant 


to  an  agi-eement  drafted  under  this 
subsection. 

Part  125  of  Title  40  of  the  Code  of 
Federal  Regulations,  setting  forth  poli¬ 
cies  and  procedures  for  the  Environmen¬ 
tal  Protection  Agency’s  administration 
of  its  role  in  fee  National  Pollutant  Dis¬ 
charge  Elimination  System,  is  proposed 
to  be  amended  as  follows : 

Subpart  F — Special  Programs 

2.  Subpart  F  of  Part  125  is  amended  by 
adding  a  new  §  125.55,  ‘‘General  Permit 
Program”  as  follows : 

§  125.55  General  permit  program. 

(a)  Definitions.  For  the  purpose  of  this 
section; 

(1)  The  term  ‘‘separate  storm  sewer” 
is  defined  in  §  125.52. 

(2)  The  term  ‘‘agricultural  point 
source”  is  defined  in  §  125.53. 

(3)  The  term  “general  permit  program 
area”  [hereinafter  referred  to  as  GPPAl 
means  any  area  designated  by  the  Re¬ 
gional  Administrator  in  which  all  owners 
or  operators  of  separate  storm  sewers 
or  agricultural  point  sources,  or  both,  are 
subject  to  the  same  general  permit,  other 
than  owners  and  operators  to  whmn  in¬ 
dividual  NPDES  permits  have  been  or 
will  be  issued. 

(4)  The  term  “general  permit”  means 
an  authorization  to  discharge  published 
in  the  Federal  Register  and  applicable 
to  all  owners  and  oi>erators  of  separate 
storm  sewers  or  agricultural  point 
sources,  or  both,  in  a  designated  GPPA, 
other  than  owners  and  operators  to 
whom  individual  NPDES  permits  have 
been  or  will  be  issued. 

(5)  The  term  “owner  or  operator” 
means  any  person  who  owns  or  operates 
any  separate  storm  sewer  or  any  agricul¬ 
tural  point  source. 

(b)  Purpose.  'Riis  section  describes  the 
policies  and  procedures  to  be  followed 
by  the  Environmental  Protection  Agency 
in  connection  with  the  processing  of  gen¬ 
eral  permits  authorizing  discharges  from 
point  sources  in  the  separate  storm  sew'er 
and  agricultural  activities  categories. 

(c)  Procedures  for  designation  of 
GPPA’s.  (1)  Within  six  months  of  the 
promulgation  of  these  regulations  the 
Regional  Administrator  shall  designate, 
in  those  States  without  authority  to  ad¬ 
minister  the  NPDES  permit  program,  one 
or  more  GPPA’s  in  which  it  is  appro¬ 
priate  for  all  owners  and  operators  of 
separate  storm  sewers  or  agricultural 
point  sources,  or  both,  to  be  subject  to 
the  same  general  permit  conditions. 
GPPAs  for  separate  storm  sewers  may 
be  different  from  GPPAs  for  agricultural 
point  sources.  All  separate  storm  sewers 
and  agricultural  point  sources  not  other¬ 
wise  subject  to  individual  NPDES  per¬ 
mits  shall  be  covered  by  («ie  or  more 
GPPAs. 

(2)  ‘The  Regional  Administrator  should 
designate  GPPAs  for  sQ>arate  storm 
sewers  to  cOTrespond,  whenever  possfUe, 
wife  existing  political  or  geographical 
boundaries  such  as : 

(i)  Designated  planning  areas,  undw 
section  208  of  the  Act; 
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(ii)  Sewer  districts  or  sewer  author¬ 
ities;  or 

tiii)  Cii^.  county,  or  State  political 
boundaries. 

Where  existing  political  or  geographical 
boundaries  are  not  apprt^rlate,  the  Re¬ 
gional  Administrator  may  designate 
GPP  As  for  separate  storm  sewers  to  cor¬ 
respond  with: 

(A)  Standard  metropolitan  statistical 
areas  (SMSAs— as  defined  by  the  Office 
of  Management  and  Budget) ; 

'B)  Urbanized  areas  [as  defined  by 
the  Bureau  of  Census:  see  §  125.52(a) 

<  4) ] ;  or 

(C)  Any  other  appropriate  divisions 
which  will  encompass  in  one  or  more 
areas  all  separate  storm  sewers  subject 
to  the  same  general  permit  conditions. 

Any  GPPA  for  separate  storm  sewers 
may  be  a  combination  of  the  entitles 
listed  above. 

(3)  The  Regional  Administrator 
should  designate  GPPAs  for  agricultural 
point  sources  to  correspond,  whenever 
possible,  with  existing  political  or  geo¬ 
graphical  botmdaries  such  as: 

(i)  Conservation  districts;  . 

(ii)  Designated  planning  areas,  under 
section  208  of  the  Act; 

(iii)  Integrated  reclamation,  water 
use  or  water  resources  districts,  projects, 
organizations  or  associatioi^;  or 

(iv)  City,  county,  or  State  political 
boundaries. 

Where  existing  political  or  geographical 
boundaries  are  not  appropriate,  the  Re¬ 
gional  Administrator  may  designate 
GPPAs  for  agricultural  point  sources  to 
correspond  with; 

•  A)  River  basins;  or 

(B)  Any  other  appropriate  divisions 
which  will  encompass  in  one  or  more 
areas  all  agricultural  point  sources  sub¬ 
ject  to  the  same  general  permit  condi¬ 
tions. 

Any  GPPA  for  agricultural  point  sources 
may  be  a  combination  of  the  entities 
listed  above. 

(4)  In  designating  GPPAs  the  Re¬ 
gional  Administrator  may  consult  with 
the  United  States  Department  of  Agri¬ 
culture;  the  appropriate  State  water  pol¬ 
lution  control  authorities  and  208  plan¬ 
ning  agencies:  the  United  States  De¬ 
partment  of  the  Interior;  and  other  in¬ 
terested  persons,  associations,  and  or¬ 
ganizations  such  as  (^cials  of  sewer 
districts  and  sewer  authorities:  water 
resources  projects;  and  agricultural, 
environmental,  educational  and  govern¬ 
mental  groups. 

<5)  Any  designation  of  any  GPPA  is 
subject  to  review  by  the  Regional  Ad¬ 
ministrator  at  the  expiration  of  the  term 
of  the  general  permit  for  such  GPPA, 
or  at  such  time  that  individual  permits 
are  issued  to  all  owmers  and  operators 
of  separate  storm  sewers  and  agricul¬ 
tural  point  sources  in  such  GPPA,  or  as 
necessary  to  address  effectively  water 
quality  problems. 

(6)  Within  ninety  days  after  the  des¬ 
ignation  of  the  GPPAs  the  Regional 


Administrator  shall  give  public  notice 
in  accordance  with  paragre^ih  (d)  o< 
this  section  that  the  GPPAs  have  been 
designated  and  that  general  permits  are 
proposed  to  be  Issued. 

(7)  After  designation  of  GPPAs  the 
Regional  Administrator  shall  make 
available  to  any  person  upon  request, 
information  concerning  the  GPPAs,  In¬ 
cluding: 

(1)  The  location  and  boundaries  of 
apy  GPPA; 

(ii)  A  map  cff  any  GPPA; 

(ill)  The  type  of  point  sources  to  be 
covered  by  such  GPPA:  and 

(Iv)  The  reasons  for  choosing  such 
GPPA. 

(d)  Procedures  for  issuance  of  general 
permits — public  notice.  (1)  Public  notice 
of  the  proixKsed  Issuance,  denial  or  modi¬ 
fication  of  a  general  permit  shall  be  given 
by  the  Regional  Administrator,  In  a  man¬ 
ner  designed  to  inform  interested  and 
potentially  interested  persons,  not  less 
than  forty-five  days  before  (he  date  of 
the  proposed  issxiance,  denial  or  modi¬ 
fication  of  the  permit. 

(2)  Such  public  notice  shall  be  given 
by  the  Regional  Administrator: 

(i)  By  publishing  a  copy  of  the  notice 
in  the  local  newspapers  and  appropriate 
periodicals; 

(ii)  By  publishing  a  copy  of  the  notice 
in  the  Federal  Register;  and 

(iii)  By  mailing  a  copy  of  the  notice 
to  Federal  and  State  fish,  shellfish,  wild¬ 
life  resource,  and  agricultural  agenlcles, 
appropriate  208  agencies,  other  appro¬ 
priate  government  agenda,  and  to  any 
F>erson  or  group  upon  request. 

Each  public  notice  may  be  given  by  the 
Regional  Administrate  by  posting  a  copy 
of  the  notice  in  post  offices  and  public 
places  of  the  GPPA  in  which  the  separate 
storm  sew'ers  or  agricultiual  point 
sources,  or  both,  are  located. 

(3)  Procedures  concerning  the  receipt 
and  consideration  of  comments  by  the 
Regional  Administrator  are  set  forth  In 
§  125.32(b)  (1) ,  except  that  the  commit 
period  for  all  general  permits  shall  be 
forty-five  days.  (COTnment:  Reference  to 
“the  appUcant”  In  S  125.32(b)  (1)  is  In¬ 
apposite  to  these  regulations.) 

(4)  Public  notice  of  the  proposed  is¬ 
suance,  denial  or  modification  of  a  gen¬ 
eral  permit  shall  contain  the  informa¬ 
tion  set  forth  In  §§  125.32  (c)  (2),  (c)  (6) 
(1) ,  (c)  (7) )  and  (c)  (10) ,  except  that  the 
comment  period  referred  to  in  §  125.32 
(c)  (7)  sh^  be  forty-five  days  with  re¬ 
gard  to  any  general  permit.  (Comment; 
Reference  to  “application”  in  §  125.32(c) 
(6)  (i)  is  inapposite  to  these  relations.) 
Public  notice  shall  also  contain  the  fol¬ 
lowing  information; 

(i)  Brief  description  of  the  types  of 
activities  or  operaticms  which  result  in 
the  discharges  to  be  covered  by  the  gen¬ 
eral  permit,  along  with  a  map  or  descrip¬ 
tion  of  the  GPPA  in  which  the  discharges 
occur; 

(ii)  Name  of  major  waterways  to 
which  discharges  are  made; 

(iii)  Brief  description  of  the  terms  and 
conditions  of  the  draft  general  permit; 

<iv)  Refer^ice  to  the  legal  authoi^ 
under  which  the  general  permit  is  issued; 


(V)  Address  and  telephone  number  of 
the  place  wdiere  Interested  persons  may 
obtain  further  tofonnatton,  request  a 
copy  oi  the  draft  general  permit  prepared 
pursuant  to  paragrai^  (k)  ot  this  sec¬ 
tion,  and  Inspect  and  copy  forms,  docu¬ 
ments  and  other  materials;  and 

(vi)  Such  addit4(mal  lM<nmation  as 
the  Regional  Administrator  shall  deem 
necessary  and  proper. 

(5)  The  Region^  Administrator,  in  his 
discretion,  may  issue,  prior  to  or  as  part 
of  any  notice  the  proposed  issuance, 
denial  or  modification  of  a  general  per¬ 
mit,  a  notice  of  public  hearing  In  accord¬ 
ance  with  paragraph  (e)  of  this  section, 
whether  or  not  any  request  for  such  pub¬ 
lic  hearing  has  been  submitted  to  him. 

(6)  Public  notice  issued  under  this 
F>aragraph  or  under  paragraph  (e)  of 
this  section  may  describe  more  than  one 
general  permit  and  more  than  one  GPPA. 
provided  that  each  permit  and  each 
GPPA  shall  be  described  separately. 

(7)  The  Regicmal  Administrator  may 
enter  into  agreements  with  state  or  in¬ 
terstate  agencies  for  joint  Fed»al-State 
or  interstate  public  notices  and  joint 
public  hearings  regarding  the  issuance, 
denial  or  modification  of  general  permits. 

(e)  Procedures  for  issuance  of  gen¬ 
eral  permits — opportunity  for  hearing. 
(1)  Any  interested  person  may  request 
that  a  hearing  be  held  with  regard  to 
any  general  permit. 

(2)  Public  notice  of  hearings  shall  be 
circulated  in  a  manner  designed  to  in¬ 
form  interested  and  potentially  inter¬ 
ested  persons  of  the  pn^xtsed  issuance, 
denial  or  modification  of  a  general  per¬ 
mit  and  shall  be  given  by  the  Regional 
Administrator  in  the  manner  set  forth  in 
paragrafrib  (d)  (3)  of  this  secticm. 

(3)  Public  notice  of  a  public  hearing 

shall  contain  the  inform^ion  set  forth 
in  §§  125.32  (d)(2),  (d)(5),  (d)(6). 

(d)(7),  (d)(8),  and  (d)(10)  and  para¬ 
graphs  (d)  (4)  (i),  (d)  (4)  (ii),  (d)  (4)  'v) , 
and  (d)  (4)  (vl)  of  this  section. 

(4)  Where  notice  is  given  of  a  public 
hearing,  the  Regional  Administrator 
shall  provide  not  less  than  forty-five 
days  following  the  date  of  the  notice  to 
allow  time  for  interested  persons  to  pre¬ 
pare  for  the  hearing. 

(5)  A  public  hearing  shall  be  held  if 
the  Regional  Administrator: 

(i)  Finds  a  significant  degree  of  pub¬ 
lic  interest  in  a  proposed  general  permit 
or  group  of  general  permits;  or 

(ii)  Determines  that  useful  informa¬ 
tion  and  data  may  be  obtained  thereby. 

(6)  Hearings  shall  be  held  in  accord¬ 
ance  with  §§  125.24  (b)  and  (c).  All 
statements,  ccmunents  and  data  pre¬ 
sented  at  the  hearing  shall  be  retained 
by  the  Regional  Administrator  and  con¬ 
sidered  in  the  formulation  of  his  deter- 
minaticm. 

(7)  Except  where  there  is  significant 
public  interest,  the  Regional  Administra¬ 
tor  may  consolidate  hearings  for  two  or 
more  general  permits  proposed  to  be 
issued  for  GPPAs  in  the  same  State  or 
Region. 

(f )  Procedures  for  the  issuance  of  gen¬ 
eral  permits — distributiou  and  psMica- 
Uon.  (1)  In  order  to  assure  appropriabe 
review  of  the  proposed  general  permit. 
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the  Regional  Administrator  shall  for¬ 
ward  (me  c(mF  of  the  proposed  general 
permit  to  each  of  the  agencies  set  forth 
in  paragraph  (f )  (2)  of  this  section  at 
the  same  time  public  notice  of  such  per¬ 
mit  is  published.  Acconmanylng  the  pro¬ 
posed  general  permit  will  be  notice  that 
the  Environmental  Protection  Agency 
proposes  to  issue  a  general  permit  and 
that  each  notified  agency  has  forty-five 
days  to  evaluate  the  impact  of  the  issu¬ 
ance  of  such  general  permit.  In  the  ab¬ 
sence  of  an  agreement  to  extend  the 
forty-five  day  comment  period,  failure  to 
respond  within  forty-five  days  shall  be 
deemed  to  be  a  waiver  of  the  right  to 
respond.  When  an  agency  responds  with 
suggested  conditions  and  the  imposition 
of  such  conditions  on  the  proposed  gen¬ 
eral  permit  is  necessary  to  avoid  any 
significant  and  adverse  enviroiunental 
impacts,  the  Regional  Administrator 
shall  consider  including  those  specified 
conditions  in  such  general  permit  where 
he  has  statutory  authority  to  do  so.  Any 
agency  may  waive  its  right  to  receive 
copies  of  any  proposed  general  permit. 

(2)  The  Regltmal  Administrator  shall 
forward  one  copy  of  the  proposed  gen¬ 
eral  permit  to  the  following  ag^cies: 

(i)  The  Department  of  the  Army, 
through  the  District  Engineer; 

(ii)  The  U.S.  and  State  Departments 
of  the  Interior,  of  Commerce,  and  of  Ag¬ 
riculture; 

(ill)  The  appropriate  208  planning 
agency  for  the  area  in  which  the  GPPA 
is  located;  and 

(iv)  The  State  water  pollution  control 
agency  in  the  States(s)  where  the  dis¬ 
charges  occur  or  will  occur.  Within  forty- 
five  days  the  State  shall  certify  the  dis¬ 
charge  in  accordance  with  the  first  two 
sentences  of  9  125.15(a),  or  shall: 

(A)  Conditionally  certify  the  dis¬ 
charge; 

(B)  Deny  such  certification;  or 

(C)  Waive  such  certification. 

(Comment:  Reference  to  “the  appli¬ 
cant”  in  9  125.15(a)  is  inapposite  to  these 
regulations.) 

(3)  When  the  Regional  Administrator 
determines  that  a  discharge  may  affect 
the  quality  of  the  waters  of  any  State 
other  than  the  certifying  State,  the  Re¬ 
gional  Administrator  shall  notify  such 
other  State  of  his  determination  and 
shall  transmit  to  such  other  State  a  copy 
of  the  proposed  general  permit  at  the 
same  time  public  notice  of  such  permit  is 
issued.  Within  forty-five  days  from  the 
date  notice  was  received  from  the  Re¬ 
gional  Administrator,  such  other  State 
shall  determine  whether  or  not  the  dis¬ 
charge  will  violate  any  water  quality  re¬ 
quirements  in  such  State.  If  the  water 
quality  requirements  will  be  violated, 
such  other  State  shall  within  ten  days 
notify  the  Regional  Administrator  in 
writing  of  its  objection  to  the  issuance 
of  the  general  permit.  Unless  the  objec¬ 
tion  can  be  resolved  outside  a  public 
hearing,  the  State  shall  request  a  public 
hearing  on  the  objection.  Upon  receipt 
of  such  request,  the  Regional  Adminis¬ 
trator  shal  hold  a  hearing  in  conformity 
with  paragraph  (e)  of  this  section. 


Where  conflicts  arise  among  States  with 
different  water  quality  requirements  the 
States  shall  consult  with  the  Regional 
Administrator  to  resolve  such  conflicts. 

(4)  Where  an  interstate  agency  has 
authority  over  waters  that  may  be  af¬ 
fected  by  the  issuance  of  a  general  per¬ 
mit,  it  shall  be  afforded  the  rights  of  a 
State  pursuant  to  paragraph  (f)  (3)  of 
this  section. 

(5)  If  a  general  permit  issues,  a  copy 
of  such  permit  shall  be  transmitted  to  the 
State  in  which  the  discharges  occur. 
Copies  of  these  permits  shall  be  available 
for  inspection  and  reproduction  by  the 
public  in  the  Regional  Office,  and  shall 
be  sent  to  any  Interested  person  on  re¬ 
quest. 

(6)  Each  general  permit  shall  be  pub¬ 
lished  in  the  Federal  Register  and  in  one 
or  more  local  newspapers  or  periodicals 
in  the  GPPA  for  which  the  permit  is  is¬ 
sued. 

(g)  Procedures  for  the  issuance  of  gen¬ 
eral  permits — final  determination  and 
effective  date  of  general  permit.  (1)  No 
less  than  forty-five  days  after  the  date  of 
public  notice  of  the  proposed  issuance, 
denial  or  modification  of  a  general  per¬ 
mit  required  by  paragraph  (d)  of  this 
section,  the  Regional  Administrator  shall 
make  final  determinations  with  respect 
to  such  permit.  Such  determinations 
shall  be  based  on  consideration  of  the 
facts,  the  comments  received,  any  data 
collected  at  the  public  hearing,  if  hdd, 
and  the  requirements  and  policies  ex¬ 
pressed  in  the  Act  and  in  these  regula¬ 
tions.  The  determinations  studl  include 
a  proposed  general  permit  issuance, 
modification  or  doilal. 

(2)  Where  the  determinations  of  the 
Regional  Administrator  pursuant  to 
paragraph  (g)  (1)  of  this  section  with  re¬ 
spect  to  any  permit  are: 

(i)  Substantially  unchanged  from  the 
tentative  determinations  and  draft  per¬ 
mit  prep>ared  pursuant  to  paragraph  (k) 
of  this  section,  the  Regional  Administra¬ 
tor  shall  forward  a  copy  of  the  determi¬ 
nations  to  any  person  who  has  siAmitted 
written  comments  regarding  the  permit, 
and  to  any  other  Interested  party  re¬ 
questing  such  determinations. 

(ii)  Substantially  changed  from  the 
tentative  determinations  and  draft  per¬ 
mit  prepared  pursuant  to  paragraph  (k) 
of  this  section,  the  Regional  Administra¬ 
tor  shall  give  public  notice  of  su^  deter¬ 
minations  in  accordance  with  paragraph 
(d)  of  this  section. 

(3)  The  proposed  permit,  modification 
or  denial  contained  in  the  determination 
of  the  Regional  Administrator  prepared 
pursuant  to  paragraph  (g)  (2)  of  this  sec¬ 
tion  shall  become  issued  and  the  final 
action  of  the  Agency,  imless  a  request  for 
an  evidentiary  hearing  is  grranted,  in 
which  case  the  final  action  of  the  Agency 
will  be  made  pursuant  the  procedures  for 
the  disposition  of  evidentiary  hearings. 

(4)  The  general  permit  shall  take  ef¬ 
fect  days  after  the  date  of  the  publica¬ 
tion  unless  a  later  effective  date  is  speci¬ 
fied  in  the  publication.  Any  person  may 
request  an  evidentiary  hearing  within 
thirty  days  of  the  publication  of  the  gen¬ 
eral  p>ermit  in  the  Federal  Register. 


(h)  Scope  of  general  permits.  (1)  Ex¬ 
cept:  (i)  As  provided  in  paragraph  (h) 

(1)  of  this  section;  and 

(ii)  For  owners  and  operators  of  sepa¬ 
rate  storm  sewers  or  agricultural  point 
sources  already  subject  to  NPDES  per¬ 
mits;  each  general  permit  shall  cover 
all  owners  and  operators  of  separate 
storm  sew'ers  or  agricultural  point 
sources,  or  both,  in  the  GPPA  in  which 
the  general  permit  is  issued.  All  owners 
and  operators  subject  to  such  general 
permit  are  permittees:  Provided,  how¬ 
ever,  That  any  owner  or  operator  in  any 
GPPA  may  request  that  he  be  excluded 
from  the  coverage  of  the  general  permit 
to  which  he  would  otherwise  be  subject. 

To  make  such  a  request,  the  owner  or 
operator  shall  submit  in  writing  to  the 
Regional  Administrator  within  ninety 
days  of  the  publication  of  the  general 
permit  in  the  Federal  Register,  a  state¬ 
ment  of  request  accompanied  by  reasons 
therefor.  The  Regional  Administrator 
shall  grant  all  such  requests  if  he  finds 
that  the  reasons  cited  by  the  owner  or 
operator  are  adequate  to  support  the  re¬ 
quest.  Any  owner  or  operator  for  which 
such  an  exclusion  is  granted  must  apply 
for  and  obtain  an  individual  NPDES  per¬ 
mit  if  such  owner  or  operator  discharges 
pollutants  from  a  separate  storm  sewer  or 
an  agricultural  point  source  into  naviga¬ 
ble  waters. 

(2)  Unless  he  makes  a  request  pur¬ 
suant  to  paragra{4i  (h)(1)  of  this  sec¬ 
tion  or  is  otherwise  subject  to  an  in¬ 
dividual  NPDE3S  permit,  any  owner  or 
operator  of  a  separate  storm  sewer  or 
agricultural  point  source  in  a  GPPA  who 
discharges  pollutants  into  navigable 
waters  subsequent  to  the  issuance  of  a 
general  permit  for  such  GPPA,  Shall  be 
subject  to  the  conditions  of  the  general 
permit  issued  for  such  GPPA. 

(3)  The  Issuance  of  a  general  permit 
does  not  authorize  any  infringement  of 
Federal,  State,  or  local  laws  or  regula¬ 
tions;  nor  does  it  obviate  the  necessity  of 
obtaining  State  or  local  assent  required 
by  law  for  the  discharge  authorized. 

(j)  Terms  and  conditions  of  general 
permits.  (1)  All  general  permits  shall  be 
issued  for  fixed  terms  not  to  exceed  five 
years. 

(2)  No  general  permit  shall  be  issued: 

(i)  In  cases  where  pursuant  to  section 
401  of  the  Act,  State  certification  that 
the  discharge  will  comifiy  with  the  ap¬ 
plicable  provisions  of  sections  301,  302, 

306,  and  307  is  required  and  such  certi¬ 
fication  was  unconditionally  denied. 

(ii)  For  the  discharge  of  any  radiologi-  j 
cal,  chemical,  or  biological  warfare  i 
agent  or  high-level  radioactive  waste  I 
into  the  navigable  waters. 

(iii)  For  any  discharge  from  a  point 
source  in  confiict  with  a  plan,  or  an 
amendment  thereto,  approved  pursuant 
to  section  208(b)  of  the  Act. 

(iv)  That  does  not  conform  to  any  ef¬ 
fluent  limitation  or  prohibition  estab¬ 
lished  imder  section  307(a)  of  the  Act. 

(3)  Each  general  permit  shall  contain 
the  following  conditions: 

(i)  Each  owner  and  operator  of  sepa-  i 

rate  storm  sewers  or  a^cultural  point  i 

sources  in  each  GPPA  shall  conduct  their 
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activities  and  operatiims  with  lespect  to 
such  separate  storm  sewers  or  agricul¬ 
tural  point  sources  in  compliance  with 
the  terms  and  conditions  of  the  general 
permit  issued  for  such  GPPA. 

(ii)  Each  owner  or  operator  subject 
to  the  general  permit  shall  permit  the 
representative  upon  the  presentatimi  of 
Regional  Administrator  or  his  authorized 
his  ciWentials: 

(A)  To  enter  upon  the  owner  or  (H>era- 
tor’s  premises  from  which  there  may  be 
any  discharges  of  pollutants  into  na\i- 
gable  waters; 

(B)  To  have  access  to  and  copy  any 
records  required  to  be  kept  under  the 
terms  and  conditions  of  the  permit; 

(C)  To  inspect  any  monitoring  equip¬ 
ment  or  method  required  in  the  permit; 
or 

(D)  To  sample  any  discharge. 

(4)  Any  general  permit  may  contain 
such  additional  conditions  as  the  Re¬ 
gional  Administrator  may  reasonably 
determine  necessary  to  progress  In  re¬ 
ducing  pollution  and  meet  the  goals  of 
the  Act. 

(k)  Formulation  of  tentative  determi¬ 
nations  and  draft  permits.  (1)  The  Re¬ 
gional  staff  shall  formulate  and  prepare 
tentative  determinations  with  respect  to 
any  general  permit  in  advance  of  public 
notice  of  the  proposed  issuance,  denial 
or  modification  of  the  general  permit. 
Such  tentative  determinations  shall  in¬ 
clude: 

(i)  A  proposed  determination  to  issue, 
deny  or  modify  the  general  permit  for 
the  discharges  In  the  OPPA;  and 
(11)  If  the  determination  proposed  in 
paragraph  (k)  (1)  (1)  of  this  section  is  to 
issue  the  general  permit: 

(A)  Determinations  shall  be  made  to 
propose  any  conditions  in  addition  to 
those  in  paragraph  (j)  of  this  section 
that  will  have  a  sl^ificant  impact  on  the 
discharges  in  the  GPPA^;  and 

(B)  A  draft  general  permit  shall  be 
prepared. 

(l)  Case-by-case  designation.  (1)  The 
Reglcmal  Administrator  may  require  an 

■  owner  or  operator  subject  to  any  general 
permit  to  apply  for  and  obtain  an  indi¬ 
vidual  NPDES  permit  pursuant  to  this 
Part  The  Regional  Administrator  may 
require  individual  NPDES  permits  in 
cases  where; 

(1)  Discharges  from  separate  storm 
sewers  or  agricultural  point  sources  are 
significant  contributors  of  pollution; 

(11)  EfBuent  guidelines  are  promiil- 
gated  for  point  sources  in  the  separate 
storm  sewer  or  agricultural  Mtlvltles 
categories;  or 

(ill)  A  208  plan  containing  require¬ 
ments  applicable  to  such  point  sources  Is 
approved. 

(2)  An  individual  permit  may  be  re¬ 
quired  only  after: 

(1)  A  determinati<m  that  the  owner 
or  operator  required  to  apply  for  the  per¬ 
mit  is  responsilfie  for  a  discharge  of  P(d- 
lutants  into  navigable  waters; 


<ii)  An  (msite  inspection  by  a  repre¬ 
sentative  of  the  Regional  Administrator 
has  taken  place  ascertaining  the  dis¬ 
charge  of  pollutants  into  navigable 
waters:  and 

(ill)  The  owner  or  operator  has  been 
notified  in  writing  that  such  permit  ap¬ 
plication  is  required.  Such  notice  shall 
include  an  application  form,  a  statement 
that  the  owner  or  operator  has  sixty 
days  from  receipt  of  such  notice  to  file 
the  application,  and  a  statement  that  the 
general  permit  will  be  revoked  with  re¬ 
gard  to  such  owner  or  operator. 

(3)  Any  owner  or  operator  required 
to  apply  for  an  individual  NPDES  permit 
is  subject  to  the  procedures  set  forth  in 
Part  125  of  this  Title. 

(4)  In  any  case  where  an  individual 
NPDES  permit  is  Issued  to  an  owner  or 
operator  otherwise  subject  to  a  general 
permit,  and  such  permit  becomes  effec¬ 
tive,  the  Regional  Administrator  shall 
initiate  action  to  revoke  the  applicability 
of  the  general  permit  to  such  owner  or 
operator.  Each  such  revocation  shall  fol¬ 
low  the  procedures  set  forth  in  para¬ 
graph  (m)  of  this  section. 

(m)  Modification,  suspension  and  rev¬ 
ocation  of  general  permits,  a)  The  Re¬ 
gional  Administrator  may  modify,  sus¬ 
pend  or  revoke  any  general  permit  as  to 
an  entire  GPPA,  any  portion  of  a  GPPA, 
or  any  point  source  in  a  GPPA,  for  cause 
as  set  forth  in  paragraph  (m)  (3)  of  this 
section. 

(2)  Each  modification,  suspension  or 
revocation  must  be  preceded  by  notice 
to  individual  owners  and  operators  and 
opportunity  for  hearing,  the  procedures 
for  which  are  set  forth  in  paragraphs 
(d)  and  (e)  of  this  section.  Where  mod¬ 
ification  or  revocation  of  a  general  per¬ 
mit  is  concurrent  with  the  issuance  of  an 
individual  permit,  notice  for  such  modi¬ 
fication,  revocation  and  issuance  should 
be  published  together. 

(3)  Modification,  suspension  or  revo¬ 
cation  for  cause  includes: 

(i)  Noncompliance  by  any  owner  or 
operator  subject  to  the  general  permit 
with  the  terms  and  conditions  of  such 
permit; 

(ii)  A  finding  that  circumstances  have 
changed  with  respect  to: 

(A)  The  availability  of  demonstrated 
technology  or  practices  for  the  c(Hitrol  or 
abatement  of  pollutants  from  separate 
storm  sewers  or  agricultural  point 
sources; 

(B)  The  availability  of  efQuent  guide¬ 
lines  for  separate  storm  sewers  or  agri¬ 
cultural  point  sources; 

(C)  The  availability  of  an  aimroved 
208  plan;  or 

(D)  The  amounts,  rates  or*  concentra¬ 
tions  of  pollutants  discharged  from 
point  sources  covered  by  the  general  per¬ 
mit; 

(ill)  An  act  of  God,  flood,  drought, 
materials  shortage,  or  other  event  over 
which  the  owners  or  operators  subject  to 
the  general  permit  have  no  contrbl; 

(iv)  Issuance  of  an  individual  NPDES 
permit  imder  paragraph  (m)  (1)  of  this 
subsection; 


(v)  Issuance  of  individual  NPDES 
permits  for  all  point  sources  in  a  GPPA 

(n)  Evidentiary  hearings  on  general 
permits.  (1)  Public  notice  of  an  eviden¬ 
tiary  hearing  held  under  subpart  D  of 
this  Part  shall  be  clrctilated  in  a  manner 
designed  to  inform  interested  and  poten¬ 
tially  interested  persons  of  the  eviden¬ 
tiary  hearing  and  shall  be  given  by  the 
Regional  Administrator  in  the  manner 
set  forth  in  paragraph  (d)(2)  of  this 
section. 

<2>  Public  notice  of  an  evidentiary 
hearing  shall  contain  the  information  set 
fwth  in  5§  125.32  (e)(2),  (e)(6),  te)<7>. 
(e)(8).  125.55  (d)(4)(i),  (d)(4)(U)  and 
(d)  (4)  (v).  Public  notice  shall  also  con¬ 
tain  the  following  information : 

(i)  Reference  to  date  and  manner  of 
each  public  notice  of  the  proposed  is¬ 
suance,  denial  or  modification  of  the 
general  permit  and  any  public  hearings 
there<m;  and 

(ii)  Address  and  telephone  number  of 
the  place  where  interested  persons  may 
obtain  fiulher  information,  including  a 
statement  of  the  Issues  to  be  considered. 
c<mies  of  the  request  for  evidentiary- 
hearing  filed  under  subpart  D  of  thi.s 
Part,  and  the  draft  permit  prepared 
under  paragraph  (k)  of  this  section, 
w'here  such  persons  may  Inspect  and  copy- 
forms,  d(x:uments  and  other  material.-^ : 
and  where  such  persons  may  submit  a 
request  to  be  admitted  as  a  party  and 
propose  any  material  issues  of  fact  not 
already  proposed  for  consideration  at  the 
hearing; 

(3)  R^uests  for  evidentiary  hearing.*; 
under  this  section  shall  be  (X>nsidered  in 
accordance  with  procedures  set  forth  in 
subpart  D  of  this  part. 

(4)  Evidaitlary  hearings  held  under 
this  section  shall  be  conducted  in  ac¬ 
cordance  with  procedures  set  forth  in 
subpart  D  of  this  part. 

(5)  Ihe  Regional  Administrator  may 
'consolidate  evidMitiary  hearings  for  two 
or  more  general  permits  proposed  to  be 
issued  for  GPPAs  in  the  same  State  or 
Region. 

(o)  Actions  with  regard  to  previously 
issued  NPDES  permits  for  point  sources 
in  the  separate  storm  sewer  and  Agri¬ 
cultural  activities  categories. 

With  regard  to  NPDES  permits  previ¬ 
ously  Issued  for  discharges  from  sepa¬ 
rate  storm  sewers  or  agricultural  point 
sources  in  reliance  on  prior  regulations 
fOT  such  discharges  the  Regional  Admin¬ 
istrator  shall: 

(1)  Initiate  pn^edures  as  set  forth  in 
Part  125  for  the  revocation  of  any  such 
NPDES  permit;  or 

(2)  Ccxislder  any  such  NPDES  permit 
as  continuing  in  full  force  and  effect, 
pending  the  outoxne  of  any  evidentiary 
hearing  on  such  permit.  This  option  shall 
be  (xmsldered  an  ex^rise  oi  the  discre- 
tkm  of  the  Reglnial  Administrator  to 
make  case-by-oase  designations  pursuant 
to  paragnq;^  (o)  (1)  oi  this  sectkm. 

IFR  DOC.77-344B  Filed  »-S-77;8:4B  am] 


KOftAL  REGISTER,  VOL.  42,  NO.  24 — EtIOAY,  fOKUAtV  4,  1977 


6851 


PROPOSED  RULES 


FEDERAL  COMMUNICATIONS 
COMMISSKW 
[  47  CFR  Part  15  ] 

[Docket  No.  21010:  RM-26771 

RADIO  FREQUENCY  DEVICES 

UHF  Television  Receiver  Noise  Figures; 

Order  Extending  Time  for  Filing  Com¬ 
ments  and  Reply  Comments 

Adopted:  January  27, 1977. 

Released:  January  28, 1977. 

In  the  matter  of  UHF  Television  Re¬ 
ceiver  Noise  Figures,  Docket  No.  21010,* 
RM-2577. 

The  Consumer  Electronics  Group  of 
the  Electronic  Industries  Association  has 
requested  an  extension  of  time  to  March 
17,  1977  and  April  29,  1977  within  which 
Comments  and  Reply  Comments  respec¬ 
tively  might  be  filed  in  this  proceeding. 

Because  of  the  complexity  of  the  mat¬ 
ters  under  consideration  in  this  proceed¬ 
ing  and  the  Ccxnmission’s  desire  to  have 
meaningful  data  and  information  upon 
which  to  act,  EIA’s  Request  for  Exten¬ 
sion  of  Time  is  granted. 

Accordingly,  under  the  authority  con¬ 
ferred  by  §  0.241(d)  of  the  Commission’s 
rules:  It  is  ordered.  That  Uie  times  for 
filing  Comments  and  Reply  Comments  in 
this  proceeding  are  extended  to  March 
17,  1977  and  ^ril  29,  1977  respectively. 

Raymond  E.  Spence, 

Chief  Engineer. 

|FR  Doc.77-3621  PUed  2-3-77:8:46  am] 


[  47  CFR  Part  73  ] 

[Docket  No.  20642:  POC  77-59) 

RADIO  BROADCAST  SERVICES 

Clear  Channel  Broadcasting  in  Standard 

Broadcast  Band;  Order  ^tending -Time 

for  Rling  Reply  Comments 

Adopted;  January  18, 1977. 

Released:  February  1, 1977. 

In  the  matter  of  Clear  Channel 
Broadcasting  in  the  Standard  Broadcast 
Band,  Docket  No.  20642.^ 

1.  The  Commission  presently  has  be¬ 
fore  it  a  Motion  Requesting  Extension  of 
the  Time  for  Filing  Reply  Comments  re¬ 
garding  the  Notice  of  Inquhy  and  Notice 
of  Proposbd  Rule  Making  in  the  above- 
captioned  proceeding,  40  FR  58467.  The 
present  deadline  for  filing  reidy  com¬ 
ments  is  January  24,  1977.  Clear  Chan¬ 
nel  Broadcasting  Service  (“OC®S”)  re¬ 
quests  that  the  date  be  extended  to 
June  30,  1977,  and  the  Association  for 
Broadcast  Engineering  Standards  re¬ 
quests  that  the  date  be  extended  to  May 
24,  1977. 

2.  Movants  note  that  in  response  to 
the  Commission’s  request  for  comments. 
Interested  parties  have  filed  over  180 
pleadings  which  now  fill  more  than  four 
docket  volumes.  We  are  told  that  several 


1  See  41  FB  56210,  Decraaba  27, 1078. 

>  See  41  FR  40503,  September  20, 1976. 


of  these  filings  are  quite  lengthy  and 
complex.  In  addition,  CCBS  reminds  the 
Commission  that  its  announced  primary 
aim  in  initiating  this  proceeding  was  to 
seek  final  resolution  of  the  issues  left  un¬ 
resolved  by  prior  decisions  in  Docket 
6741  (the  clear  channel  proceeding).  It 
cites  four  pleadings  in  particular  (sub¬ 
mitted  by  the  Association  for  Broadcast 
Engineering  Standards,  the  Corporation 
for  Public  Broadcasting,  the  Office  of 
Telecommunications  of  the  Department 
of  Commerce  and  the  American  Tele¬ 
phone  and  Telegraph  Company)  which 
offer  new  plans  or  raise  questions  which 
would  require  additional  time  to  consider. 

3.  CCBS  calls  our  attention  to  the 
Third  Notice  of  Inquiry  in  Docket  No. 
20271  regarding  preparation  for  the 
World  Administrative  Radio  Conference 
( WARC)  in  which  it  and  other  comment¬ 
ing  parties  have  participated.  It  states 
that,  in  part,  this  conference  is  related 
to  the  use  of  portions  of  the  standard 
broadcasting  band  and  will  have  a  bear¬ 
ing  upon  the  considerations  in  the  pres¬ 
ent  proceeding.  Although  it  does  not  re¬ 
quest  that  we  delay  this  proceeding  in 
order  to  take  into  account  determina¬ 
tions  made  in  that  proceeding,  it  explains 
that  its  engineering  talent  is  presently 
engaged  in  the  WARC  inquiry  thereby 
causing  delays  to  its  preparation  of  com¬ 
ments  in  this  proceeding.  Finally,  it  notes 
that  several  holidays  which  have  inter¬ 
vened  since  the  deadline  for  ’filing  com¬ 
ments,  which  was  November  22,  1976, 
have  hampered  its  progress  toward  meet¬ 
ing  the  presently  imposed  deadline  for 
reply  comments.  However,  it  anticipates 
that  taking  into  consideration  what  it 
says  is  the  enormity  of  the  task  before  it 
and  assuming  luiforeseen  delays  do  not 
occur,  an  extension  of  five  months  for 
filing  reply  comments  would  be  suflBcient. 

4.  The  Commission  believes  that  the 
present  deadline  in  question  may  be  too 
restrictive  to  some  parties  who  plan  to 
file  comprehensive  and  informative  reply 
comments  to  the  numerous  pleadings 
presently  on  file.  Such  cmnments  could 
involve  preparations  which  attempt  to 
substantiate  or  refute  certain  data  of¬ 
fered.  We  do  desire  replies  which  are 
thorough  and  instructive  and  which 
might  not  otherwise  be  forthcoming  if 
the  dates  were  not  extended.  Therefore, 
the  Commission  believes  it  would  be  in 
the  public  interest  to  grsint  an  extension 
of  three  months  to  April  26,  1977,  for  the 
filing  of  reply  comments.  It  is  our  expec¬ 
tation  that  this  additional  time  should 
be  suflBcient  for  the  preparation  of  such 
responsive  filings  and  that  a  five  month 
extension  is  not  necessary. 

5.  Accordingly,  it  is  ordered.  That  the 
motions  for  extension  of  time  for  filing 
reply  comments  submitted  by  Clear 
Channel  Broadcasting  Service  and  the 
Association  for  Broadcast  Engineering 
Standards  are  granted  to  the  extent  that 
the  present  deadline  for  filing  r^dy 
comments  is  extended  through  April  25, 
1977,  and  are  denied  in  all  other  respects. 

6.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(1) ,  5(d)  (1) 


and  303  (r)  of  the  Communicatimis  Acf 
of  1934,  as  amended. 

Federal  CoMMxmicATioNs 
Commission,* 

Vincent  J.  Mullins, 

Secretary. 

[FR  Doc.77-3615  Filed  2-3-77:8:45  am] 


[  47  CFR  Part  73  ] 

[Docket  No.  21096:  RM-27101 

FM  BROADCAST  STATIONS  IN  FARGO  AND 
MAYVILLE.  N.  DAK. 

Proposed  Change  in  Table  of  Assignments 
Adopted:  January  26, 1977. 

Released:  February  2, 1977. 

In  the  matter  of  amendment  of  §  73.- 
202(b) ,  Table  of  Assignments,  FM  Broad¬ 
cast  Stations.  (Fargo  and  Mayville, 
N.  Dak.,  Docket  No.  21096,  RM-2710. 

1.  The  Commission  herein  considers  a 
“Petition  for  Rule  Making”  *  filed  on  be¬ 
half  of  Communications  Properties,  Inc. 
(“CPI”) ,  licensee  of  AM  Station  KFCK), 
Fargo,  North  Dakota,  which  seeks  the 
assignment  of  Channel  270  to  Fargo  as 
a  third  commercial  FM  channel  assign¬ 
ment  to  the  ccMnmunity.  In  order  to  make 
the  assignment,  the  petitioner  also  re¬ 
quests  that  Channel  288A  be  substituted 
for  Channel  269A  at  Mayville,  North 
Dakota.’ 

2.  CPI  describes  Fargo  (pop.  53,365)’ 
as  the  largest  city  in  the  state  of  North 
Dakota  and  a  major  agricultural,  retail 
and  wholesale  trade  center.  Fargo’s  pop¬ 
ulation  is  reported  to  have  risen  approxi¬ 
mately  50  percent  over  the  last  two  dec¬ 
ades  with  projections  for  the  future  in¬ 
dicating  continued  steady  growth.  Fargo 
is  presently  served  by  four  AM  stations: 
two  fulltime  facilities  (KFGO,  licensed  to 
petitioner,  and  WDAY)  and  two  day- 
time-only  outlets,  KQWB  and  KFNW: 
by  two  Class  C  FM  stations  (WDAY-FM, 
Channel  229,  and  KFNW-FM,  Channel 
250) ;  and  by  noncommercial  educational 
Station  EDSU-FM,  Channel  220,  li¬ 
censed  to  North  Dakota  State  University.’ 
CPI  argues  that  because  Fargo  is  an  im¬ 
portant  community  in  the  region,  and 
because  under  our  “population  criteria” 
its  population  level  would  normally  allow 
for  the  assignment  of  from  2  to  4  com- 


*  Commissioner  Lee  absent. 

1  Public  Notice  of  the  filing  of  the  petition 
was  issued  cm  June  15, 1976  (Report  No.  985) . 

*  Under  the  Commission’s  minimum  mUe- 
age  separation  requirements  ({  73.207(a)  of 
the  Commission’s  rules),  a  separation  of  169 
kUometers  (105  miles)  would  be  required 
between  the  proposed  Mayville  facility  oper¬ 
ating  on  Channel  269A  and  the  proposed 
Fargo  faculty  operating  on  Channel  270. 
Since  Fargo  is  only  about  80  kUometers  (50 
miles)  south  of  MayvUle,  substitution  Is  re¬ 
quired. 

*  1970  US.  Census. 

*  Fargo  also  receives  aural  service  from 
broadcast  stations  located  In  Moorhead. 
Minnesota,  dlrectiy  adjacent  to  and  east 
of  Fargo.  That  SMvloe  coi^ts  of  one  AM 
station,  two  commercial  FM  outlets,  and 
one  noncomerclal  educational  FM  facdlfty. 
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mercial  PM  channels,  a  clear  need  for 
a  third  channel  assignment  has  been  es¬ 
tablished.*  The  petitioner  avers  that  if 
the  assignment  is  made  as  requested,  it 
will .  promptly  apply  to  construct  and 
operate  a  station  on  the  channel. 

3.  If  Channel  270  were  to  be  assigned 
to  Fargo,  it  would  be  necessary,  as  noted 
before,  to  substitute  a  Class  A  channel 
at  Mayville.  The  present  assignment 
there  is  occupied  by  KMAV,  Inc.  who,  we 
are  told,  has  ccanmenced  construction 
of  a  station  on  Channel  269A  pursuant 
to  a  permit  Issued  by  the  Commission. 
However,  the  permit  is  conditioned  upon 
the  outcome  of  this  proceeding.  Since 
KMAV,  Inc.,  accepted  the  permit  with 
the  condition  attached,  an  Order  to  Show 
Cause  why  its  permit  should  not  be  mod¬ 
ified  is  not  required.  In  addition,  reim¬ 
bursement  for  any  changes  Station 
KMAV  must  make  is  not  required.* 

4.  The  assignments  of  Channel  270  and 
Channel  288A  to  Fargo  and  Masrville,  re¬ 
spectively,  would  create  considerable 
areas  of  co-channel  and  adjacent  chan¬ 
nel  preclusion,  most  of  which  would  be 
mitigated  by  the  availability  of  alternate 
channels  in  the  precluded  areas.  Four 
communities,  three  in  Minnesota  (War¬ 
ren,  Red  Lake  Falls,  and  Bagley) ,  and  one 
in  North  Dakota  (New  Rockford),  are 
located  in  the  preclusion  areas  but  do 
not  have  channds  presently  assigned. 
Petitioner  should  identify  in  its  com¬ 
ments  alternate  channels  that  may  be 
used  in  those  cemununities. 

5.  In  the  event  that  Channel  270  is  as¬ 
signed  to  Fargo,  *  the  transmitter  site  for 
such  a  facility  must  be  located  at  least  26 
kilometers  (16  miles)  northwest  or  35 
kilometers  (22  miles)  west-southwest  of 
the  community.  *  Uslixg  one  such  site,  ap¬ 
proximately  42  kilometers  (26  miles) 
southwest  of  Fargo,  the  petitioner  asserts 
that  a  facility  operating  at  100  kW  and 
approximately  113  meters  (600  ft.)  HA 
AT  would  provide  a  first  commerlcal  FM 
service  for  3,081  persons  in  an  area  of 
approximately  790  square  kilometers  (305 
square  miles),  a  second  commercial  FM 
service  to  nearly  8,000  persons  in  an  area 
of  1,868  square  kilometers  (720  square 
miles) ,  a'  first  aural  nighttime  service  to 


*  (7PI  claims  that  Fargo  is  really  served  by 
only  one  “normal  entertaimnent  oriented” 
FM  Station  (WDAT-FM),  since  Station 
KFNW-PM,  operates  as  a  noncommercial 
religious  station.  However  we  need  not  deter¬ 
mine  to  what  extent  this  station  offers  the 
normal  programming  of  a  commercial  sta¬ 
tion  since  Fargo  is  entitled  to  an  additional 
FM  commercial  station  In  any  event. 

■Petitioner  has  stated  that  it  has  agreed 
to  reimburse  Station  KMAV  for  any  neces¬ 
sary  additional  expense  Incurred  by  the 
change  of  channels.  However,  any  such  pay¬ 
ment  on  its  part  would  be  on  a  voluntary 
basis. 

1  Canadian  concurrence  in  the  assignment 
must  be  obtained. 

■  Seetlon  73.207  (Noie)  of  the  Commis¬ 
sion’s  rules  reqtilres  a  minimum  mileage 
separation  of  30  miles  between  assignments 
separated  by  64  channels  as  is  Station  KC 
CM-FM  (Channel  216),  Moorhead,  Minne¬ 
sota.  It  <^rates  at  a  sits  approximately  14 
miles  southeast  of  Fargo  which  will  require 
iq>plicante  for  the  Fargo  imannel  to  select  a 
site  well  removed  from  this  community. 


42  persons  in  an  area  of  approximately 
67  square  kilmneters  (26  square  miles), 
and  a  sec(Mid  aural  nighttime  service  to 
4,354  persons  In  an  area  of  ai^roximate- 
ly  378  square  kilometers  (146  square 
miles) .  In  (xder  to  place  any  reliance  on 
these  assertions  it  is  necessary  to  know 
if  petitioner  could  be  relied  upon  to  uti¬ 
lize  this  site. 

6.  We  conclude  on  the  basis  of  the 
showings  offered  by  the  petitioner  that 
further  inquiry  is  appropriate.  The  po¬ 
tential  public  interest  benefits  to  be  de¬ 
rived  from  the  creation  of  additional 
aural  service  justify  the  issuance  of  this 
Notice  of  Proposed  Rule  Making. 

7.  Accordingly,  the  Commission  pro¬ 
poses  to  amend  the  FM  Table  of  Assign¬ 
ments  (S  73.202(b)  of  the  Commission’s 
rules),  in  the  following  manner  for  the 
commvmities  listM  below: 


OliaiiiieRNo. 

<'ity 

rr«j<'nt 

Proposed 

Farfto^  N.  Dak _ 

...  22>),250 

22>>.  C.V),  270 

MayviUe,  N.  Dak... 

.  aWA 

2S8A 

8.  /t  is  further  ordered.  That  the  Sec¬ 
retary  of  the  CcHnmisslon  is  directed  to 
send  a  copy  of  this  Notice  of  Proposed 
Rule  Making  by  Certified  Mail,  Return 
Receipt  Requested,  to  the  following 
party: 

KMAV,  Inc.,  c/o  A.  L.  Stein,  Esquire, 

1129  Munsey  Building.  Washington, 

D.C.  10004. 

9.  The  Commission’s  authority  to  in¬ 
stitute  rule  making  proceedings;  show¬ 
ings  required;  cut-off  procedures;  and 
filing  requirements  are  contained  below 
and  are  incorporated  herein. 

10.  Interested  parties  may  file  com¬ 
ments  on  or  before  March  14,  1977,  and 
reply  comments  on  or  before  April  4, 
1977. 

Federal  CoioruMCATioNs 
Commission, 

.  Wallace  E.  Johnson, 

Chief,  Broadcast  Bureau. 

1.  Pursuant  to  authority  found  in  sec¬ 
tions  4(1),  5(d)  (1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  f  0.281(b)  (6)  of 
the  Commission’s  rules,  it  is  proposed  to 
amend  the  FM  Table  of  Alignments. 
§  73.202(b)  of  the  Commission’s  rules 
and  regulations,  as  set  forth  in  this  no¬ 
tice  of  proposed  rulemaking. 

2.  Showings  required.  Comments  are 
invited  on  the  proposaf(s)  discussed  in 
this  notice  of  proposed  rulemaking.  Pro- 
ponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in  ini¬ 
tial  comments.  ’The  proponent  of  a  pro¬ 
posed  assignment  is  also  expected  to  file 
comments  even  if  It  (mly  resubmits  or  in¬ 
corporates  by  reference  its  former  plead¬ 
ings.  It  should  also  restate  Its  present  In¬ 
tention  to  apply  for  the  channel  if  it  is 
assigned,  and,  if  authcHized,  to  build  the 
station  promptly.  Failure  to  file  may  lead 
to  denial  of  the  request. 

3.  Cut~off  procedures.  Hie  following 
procedures  will  govern  the  consideration 
of  filings  in  this  proceeding. 


( a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  ititial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments,  ffhey  will  not  be  considered  if 
advanced  in  reply  comments.  (See  §  1.420 
(d)  of  Commission  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  confiict  with  the  pro- 
posal(s)  in  this  Notice,  they  will  be  con¬ 
sidered  as  comments  in  the  proceeding, 
and  Public  Notice  to  this  effect  will  be 
given  as  long  as  they  are  filed  before  the 
date  for  filing  initial  comments  herein 
If  filed  later  than  that,  they  will  not  be 
considered  In  connection  with  the  deci¬ 
sion  in  this  docket. 

4.  Comments  and  reply  comments: 
service.  Pursuant  to  applicable  proce¬ 
dures  set  out  in  §§  1.415  and  1.420  of  the 
Commission’s  rules  and  regulations,  in¬ 
terested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates 
set  forth  in  this  notice  of  proposed  rule- 
making.  All  submissions  by  parties  to  this 
proceeding  or  persons  acting  on  behalf 
of  such  parties  must  be  made  in  written 
comments,  reply  comments,  or  other  ap¬ 
propriate  pleadings.  Comments  shall  be 
served  on  the  petitioner  by  the  person 
filing  the  comments.  Reply  comments 
shall  be  served  on  the  person (s)  who 
filed  comments  to  which  the  reply  Is  di¬ 
rected.  Such  comments  and  reply  com¬ 
ments  shall  be  accompanied  by  a  certifi¬ 
cate  of  service.  (See  9  1.420  (a),  (b)  and 
(c)  of  the  Commission  rules.) 

5.  Number  of  copies.  In  accordance 
with  the  provisions  of  9  1.420  of  the  Com¬ 
mission’s  rules  and  regulations,  an  origi¬ 
nal  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  docunjents  shall  be  furnished  the 
Commission. 

6.  Public  inspection  of  filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examtaiation  by  Interested 
parties  during  regular  business  hours  in 
the  Commission’s  Public  Reference  Room 
at  its  headquarters.  1919  M  Street,  NW, 
Washington,  D.C. 

fFR  Doc.77-3622  Piled  2-3  77; 8  45  am ) 


[47CFRPart73] 

(Docket  No.  21067;  RM-27791 
FM  BROADCAST  STATION  IN 
CHADRON,  NEBRASKA 
Proposed  Change  in  TaMe  of  Assignments 
Adopted:  January  27, 1977. 

Released:  February  2,  1977. 

In  the  matter  of  amendment  of 
9  73.202(b) ,  Table  of  Assignments,  FM 
Broadcast  Stations  (Chadron,  Nebras¬ 
ka)  ,  Docket  No.  21097,  RM-2779. 

1.  Petitioner,  Proposal  and  Comments 

(a)  Notice  of  proposed  rule  making  is 
hereby  issued  concerning  the  amendment 
of  the  FM  ’Table  of  Assignments  (9  73.202 
(b)  of  the  Commission’s  rules  and  regu¬ 
lations)  with  regard  to  the  community  of 
Chadron,  Nebraska. 

(b)  The  petlticm  for  rule  making, 
which  Public  Notice  of  its  filing  was  given 
November  3.  1976  (Report  No.  1014)  was 
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filed  on  behalf  of  Big  Sky  Company 
(“Big  Sky”),  proposing  the  substitution 
of  either  Channel  248  or  259  for  Channel 
234  (all  Class  C)  at  Chadron,  Nebraska. 

(c)  Either  channel  could  be  assigned  to 
CThadron  in  conformity  with  the  mini¬ 
mum  distance  requirements. 

2.  Demographic  Data 

(a)  Location.  Chadron  is  located  in 
northwestern  Nebraska  approximately 
390  kilometers  (240  miles)  northeast  of 
Denver,  Colorado. 

(b)  Population.  (1970  U.S.  Census), 
Chadron,  5,853;  Dawes  Coimty  9,693. 

(c)  Present  local  aural  services.  Sta¬ 
tion  KCSR(AM)  daytime-only.  FM 
Channels  228A  and  234  ’  are  assigned  to 
Chadron  but  are  unoccupied  and  unap¬ 
plied  for. 

3.  Preclttsion  Studies 

Channel  248.  Preclusion  would  occur 
co-channel  and  on  adjacoit  Channel 
249A.  The  Commission’s  preclusion  study 
indicates  that  sixteen  communities, 
ranging  in  population  from  1,067  to 
14,507  (five  of  which  have  over  2,500  per¬ 
sons)  ,  would  be  precluded  as  a  result  of 
the  assignment  of  Channel  248  to  Chad- 
raa,  Nebraska.  Eleven  *  of  these  cmnmn- 
nities  have  no  FM  assignments  or  AM 
stations.  Four  have  at  least  cme  FM  as¬ 
signment  and  an  am  station;  and  one 
has  an  AM  station  only. 

A  iietition  (RM-2731)  i»t>poslng  the 
assignment  of  Channd  245  to  Oillette, 
Wyoming,  is  pending.  If  this  prc^xisal  is 
denied,  Gillette  will  be  ixecluded  from 
operation  on  Chaxmd  248  (Gillette  has  a 
population  of  7,194  and  has  a  full-time 
AM  station  and  an  FM  assignment). 
Sundance,  Wyoming  (pop.,  1,056)  would 
be  precluded  on  CTiannels  247  and  248. 
Sundance  has  no  AM  stations  or  FM  as¬ 
signments. 

Channel  259.  Precluslcm  would  occur 
on  the  co-channel  and  five  adjacoit 
channels  (256,  257A,  258,  260  and  261A) . 
Sixteen  communities,  ranging  in  popula¬ 
tion  from  1,067  to  19,447  (eight  of  which 
have  over  2,500  persons)  would  be  pre¬ 
cluded  as  a  result  of  the  assignment  of 
Channel  259  to  Chadron,  Nebraska. 
Eight  *  of  these  communities  have  no  FM 
assignments  or  AM  statlosis;  seven  have 
at  least  one  FM  assignment  and  an  AM 
station;  and  one  has  an  AM  station 
only. 


>  Big  Sky  tendered  &n  si^licaUon  for  a  con¬ 
struction  permit  on  June  1,  1976,  to  operate 
an  FM  station  on  Channel  834  in  Chadron, 
but  the  application  was  tejeoted  because  the 
site  specified  was  short-spaced  to  the  aite  at 
Station  KNEB-FM  operating  on  Channel  231 
in  Scottsbluff,  Nebraska.  Big  Sky’s  applica¬ 
tion  was  returned  on  October  SO,  1076. 

*  Nebraska:  Bayard  (pop.  1,338) ;  Bridgeport 
(1,490);  Chappen  (1,304);  Gordon  (2,106); 

(1,8a);  OshtoSh  (1,067);  Rush- 
vlUe  (1,127).  South  Dakota:  Martin  (1,238); 
Pine  Ridge  (8,708).  OMorado:  Julesburg 
(1,578):  Holyoke  (1^0). 

•NMiraska:  Bayard  ipa^.  1428);  Gordon 
(2408):  Oraat  (U>09):  Imperial  (1480); 
MMobeB  (1418):  BnShvlllB  (1.187).  South 
IMkwta:  Ptoeindge  (2,788);  Martin  (14a). 


4.  Additional  Considerations 

Chadron  (p(^.  5,853)  is  assigned  two 
FM  channels,  one  of  which  is  a  CTlass  A 
channel.  Although  interest  has  been 
shown  for  the  use  of  the  CTlass  C  align¬ 
ment,  because  of  the  intermixture  of 
classes  of  channels,  there  is  a  question 
of  whether  a  denmnd  for  the  use  of  a 
Class  A  channel  would  ever  arise.  Since 
it  is  possible  to  assign  another  C^ass  C 
channel  to  this  area,  a  Class  C  channel 
could  be  assigned  a  substitute  for  the 
present  Class  A  assignment,  provided  an 
interest  for  its  use  is  showm.  Otherwise 
Channel  228A  presently  assigned  to 
Chadron  would  be  deleted  without  a 
replacement  channel  in  its  stead.  The 
present  proposal  encompasses  both 
possibilities. 

The  Notice  herein  proposes  substitu¬ 
tion  of  Cliannel  248  for  Channel  234. 
However,  if  any  party  is  interested  in  the 
assignment  of  Channel  259  to  Chadron, 
it  should  show  the  public  interest  need 
for  the  second  (Hass  C  channel  assign¬ 
ment.  Such  a  proponent  should  also  sub¬ 
mit  “Roanoke  Rapids”  and  “Anamosa” 
showings  *  and  a  showing  of  the  availa¬ 
bility  of  other  FM  channels  for  assign¬ 
ment  to  the  ccxnmunities  listed  above  In 
the  precluded  areas  for  (Thann^  259. 

5.  Big  Sky  states  that,  if  the  requested 
substitute  channel  is  i^iproved,  it  will 
make  application  to  construct  an  FM 
broadcast  station. 

6.  In  light  of  the  above,  the  Commis¬ 
sion  proposes  to  amend  the  FM  Table  of 
Assignments,  as  to  the  named  community 
as  followrs: 


City 

Channel  No. 

Present  Proposed 

Chadron,  Nebr... .  . 

Do . 

.  228A.234  248 

.  228A.234  248,259 

7.  The  Commission’s  authority  to  in¬ 
stitute  rule  making  proceedings;  show¬ 
ings  required;  cut-off  procedures  used; 
and  filing  requirements  are  contained 
below  and  are  incorporated  herein. 

8.  Interested  parties  may  file  comments 
on  or  before  March  14.  1977,  and  reply 
comments  on  or  before  April  4,  1977. 

Federal  Communications 
Commission, 

Wallace  E.  Johnson, 

Chief,  Broadcast  Bureau. 

1.  Pursuant  to  authority  found  in  sec¬ 
tions  4(1).  5(d)  (1),  303  (g)  and  (r),  and 
307(b)  of  the  CMnmunications  i  Act  of 
1934,  as  amended,  and  §  0.281(b)  (6)  of 
the  Commission’s  rules,  it  is  proposed  to 
amend  the  FM  Table  of  Assignments. 
S  73.202(b)  of  the  Ctommisslon’s  rules 
and  regulations,  as  s^  forth  in  this  no¬ 
tice  of  proposed  rul^aking. 

2.  Showings  required.  Commente  are 
invited  on  the  proposaKs)  discussed  In 
this  notice  of  pr(q;)osed  rulemaldng.  Pro- 
ponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in  ini¬ 
tial 'comments.  Ihe  proponent  ot  a  imo- 


« Roanoke  Rapids,  9  F.C.C.  ML  672  (1967). 
Anamosa  and  Iowa  City.  Iowa  46  F.CG.  2d 
620  (1974). 


posed  assignmoit  is  also  expected  to  file 
comments  eveii  if  it  only  resutentts  or  in¬ 
corporates  by  referMice  its  former  plead¬ 
ings.  It  slMUld  also  restate  its  present  in¬ 
tention  to  apply  for  the  channel  if  It  is 
assigned,  and,  if  authorized,  to  build  the 
staticm  promptly.  Failure  to  file  may  lead 
to  denial  of  the  request. 

3.  Cut-off  procedures.  The  following 
procedures  will  govern  the  consideratiim 
of  filings  in  this  proceeding. 

(a)  Counterpr<H)osals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  In  r^fiy 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
§  1.420(d)  of  Commission  rules.) 

^b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  propos¬ 
aKs)  in  this  Notice,  they  will  be  consid¬ 
ered  as  comments  in  the  proceeding,  and 
Public  Notice  to  this  effect  will  be  glvrai 
as  Icmg  as  they  are  filed  before  the  date 
for  filing  initial  comments  herein.  If 
filed  later  than  that,  they  will  not  be 
considered  in  connection  vrtth  the  deci¬ 
sion  in  this  docket. 

4.  Comments  and  reply  comments; 
service.  Pursuant  to  ai^icable  proce¬ 
dures  set  out  in  §§  1.415  and  1.420  of  the 
Commission’s  rules  and  regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates 
set  forth  in  this  notice  of  proposed  rule- 
making.  All  submissions  by  parties  to 
this  proceeding  or  persons  acthig  on  be¬ 
half  of  such  parties  must  be  made  in  writ¬ 
ten  comments,  reply  comments,  or  other 
appropriate  pleadings.  Comments  shall 
be  served  on  the  petitioner  by  the  person 
filing  the  comments.  Reply  comments 
shall  be  served  on  the  pers(m(s)  who 
filed  comments  to  which  the  reply  is 
directed.  Such  comipents  and  reply  com¬ 
ments  shall  be  accompanied  by  a  certif¬ 
icate  of  service.  (See  §  1.420  (a) ,  (b)  and 
(c)  of  the  Commission  rules.) 

5.  Number  of  copies.  In  accordance 
wdth  the  provisions  of  §  1.420  of  the 
Commission’s  rules  and  regulations,  an 
original  and  four  copies  of  all  ccunments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  inspection  of  filings.  All  fil¬ 
ings  made  in  this  proceeding  will  be 
available  fin*  examination  by  Interested 
parties  during  r^ular  business  hours  in 
the  Commission’s  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washingtcm,  D.C. 

[FR  Doc.77-3619  PUed  2-3-77:8:45  amj 


[47  CFRPart73] 

[Docket  No.  20611;  RM-2681] 

FM  BROADCAST  STATION  IN 
BILLINGS,  MONTANA 

Report  and  Ortter  Denjring  Petition  for 
Rule  Mal^ 

Adopted:  January  27, 1977. 

Released:  February  1, 1977. 

Report  and  Order— Proceedino  Termi¬ 
nated.  In  the  matter  of  amendment  oC 
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§73^02(b).  Table  of  Assignments,  FM 
Broadcast  Staticms  (Billings,  Montana) , 
Docket  No.  20811,  RM-2681. 

1.  On  May  13,  1976,  the  Commissiwi 
adopted  a  notice  of  proposed  rulemaking 
(41  FR  21363)  to  assign  Channel  223  as  a 
fifth  assignment  to  Billings,  Montana,  at 
the  request  (rf  Radio  Billings.  Inc. 
(“RBI”),  licensee  of  AM  Station  KBMY, 
Billings,  Montana.' 

2.  In  response  to  the  notice,  comments 
were  filed  by  RBI,  Commimicati<ms  In¬ 
vestment  Corporation,  licensee  of  Sta¬ 
tions  KGHL(AM)  and  KBMB(FM) .  Bill¬ 
ings,  and  Mattco,  Inc.,  licensee  of  AM 
Station  KOOK,  Billings.' 

3.  On  September  17,  1976,  RBI  filed 
comments  in  which  it  stated  that  there 
have  been  a  number  of  circumstances 
which  have  led  it  and  its  parent  corpo¬ 
ration  to  reconsider  its  Channel  223  pro¬ 
posal.  RBI  determined  that  it  is  not  now 

I  feasible  to  pursue  its  pn^xisal  to  assign 
a  fifth  channel  to  Billings  and  further 
states  it  has  no  present  Intention  to  file 
a  competing  application  for  a  construc¬ 
tion  permit  for  Billings  Channel  275 
which  has  be^  ai^Iled  for  by  Mattco. 
Inc.*  For  these  reasons  RBI  requests  that 
the  commission  terminate  the  proceed¬ 
ing. 

4.  No  other  i>arties  have  expressed  an 
Interest  in  <^rating  a  station  <m  Chcui- 
nel  223  at  Billings.  The  Oommissicm  gen¬ 
erally  does  not  make  FM  assignments 
without  assiuance  from  a  party  that  It 
intends  to  <^>erate  a  station  on  the  chan¬ 
nel  if  assigned.  We  see  no  reasmi  to 
assign  the  channel  as  originally  pro¬ 
posed.  Therefore,  the  Table  of  FM  As¬ 
signments  will  remain  unchanged  as  re¬ 
gards  Billings,  Montana.  This  action  is 
without  prejudice  to  consideration  of  a 
new  petition  for  rul^naking  should  an 
Interested  party  come  forward  in  the 
future. 

5.  Authority  for  the  action  taken 
herein  is  contained  in  sections  4(1), 
5(d)(1),  303(g)  and  (r)  of  the  Commu- 
nicatiiMis  Act  of  1934,  as  amended,  and 
§  0.281  of  the  Commission’s  rules  smd 
regulations. 


1  RBI  submitted  this  proposal  as  a  counter¬ 
proposal  In  Docket  No.  20544  in  which  a  pro¬ 
posed  fourth  Class  C  FB4  channel  (275)  for 
Billings  was  assigned.  As  explained  in  that 
Docket,  we  decided  to  pursrie  this  proposal 
to  assign  a  fifth  (fiiannAl  to  BUlings  in  a 
separate  proceeding  rather  than  consolidate 
the  two  proposals.  See  also  41  FR  38192,  Sep¬ 
tember  9,  1976. 

>  In- view  of  the  disposition  of  this  matter, 
the  comments  of  Communications  Invest¬ 
ment  (Corporation  and  Mattco,  Inc.,  become 
moot. 

*  Mattco,  Inc.  has  an  application  (BFH- 
10058)  pending  on  ChannM  276  In  BilUngs. 
It  had  previously  stated  that  M  might  be 
interested  in  iq>pllng  for  Channti  228  should 
it  lose,  in  a  comparative  hearing,  its  bid  for 
a  oonstructhm  permit  on  ChannM  275.  Since 
RBI  has  stated  It  has  no  Intentitm  of  filing 
a  competing  apf^lcathm  fiar  a  oonstnictlon 
permit  on  Channel  276,  ttiere  weald  appear 
to  be  no  reoaon  fbr  Hatteo,  Inc.,  to  be  In- 
terested  in'tlbanntf  228. 


6.  In  view  of  the  foregoing,  the  peti¬ 
tion  of  Radio  Billings,  Inc.  is  denied  and 
this  proceeding  is  terminatecL 

Federal  Communications 
.  Commission. 

Wallace  E.  Johnson, 

Chief.  Broadcast  Bureau. 

[FR  Doc.77-3617  Piled  2-3-77:8:45  am] 


[  47  CFR  Part  73  ] 

[Docket  No.  20735] 

RADIO  BROADCAST  SERVICES 

Noncommercial  Educational  FM  Broadcast 

Stations;  Order  Extending  Time  for  Filing 

Reply  Comments 

Adopted:  January  26,  1977. 

Released:  February  1,  1977. 

In  the  matter  of  changes  in  the  rules 
relating  to  Noncommercial  Educational 
PM  Broadcast  Stations.  Docket  No. 
20735. 

1.  On  March  17,  1976,  the  Commission 
adopted  a  notice  of  prc^xised  rulemaking, 
41  FR  16973,  In  the  above-entitled  pro¬ 
ceedings.  The  date  for  filing  comments 
has  expired  and  the  date  for  filing  reply 
comments  is  presently  February  14, 
1977.' 

2.  On  January  19,  1977,  the  Associa¬ 
tion  of  Maximum  Service  Telecasters. 
Inc.  (“MST”)  requested  that  the  time 
for  filing  reply  comments  be  extended  to 
and  including  March  31,  1977.  MST 
states  that  several  lengthy  and  compre¬ 
hensive  commits  have  been  submitted 
on  behalf  of  parties  representing  a  wide 
range  of  Interests  and  raising  a  substan¬ 
tial  number  of  Issues  concerning  ediica- 
tional  FM  Interference  to  TV  Channel  6 
reception.  It  adds  that  the  Corporation 
for  Public  Broadcasting  also  submitted 
a  proposal  i^ilch  Includes  a  lengthy  en¬ 
gineering  statemmt  and  a  proposed  na¬ 
tional  table  of  aIl(x;atlons  for  educa¬ 
tional  FM  stations.  MST  states  the  addi¬ 
tional  time  is  necessary  to  reply  compe¬ 
tently  and  constructively  to  these  com¬ 
ments. 

3.  We  are  of  the  view  that  the  public 
interest  would  be  served  by  ext^idlng 
the  time  In  this  proceeding.  The  time  for 
filing  original  comments  was  extended 
on  two  (x;caslons  and  for  that  reason, 
too,  additional  time  Is  needed  to  prepare 
replies.  Accordingly,  it  is  ordered.  That 
the  date  for  filing  reply  comments  In 
Docket  20735  Is  extended  to  and  Includ¬ 
ing  March  31. 1977. 

4.  This  action  is  taken  pursuant  to  au¬ 
thority  found  in  sections  4(1),  5(d)(1), 
and  303  (r)  of  the  Ckxnmunlcatlons  Act 
of  1934,  as  amended,  and  §  0.281  of  the 
Commission’s  rules. 

Federal  Communications 
Commission, 

Wallace  E.  Johnson, 
Chief,  Broadcast  Bureau. 

[FR  Doc.77-3616  Filed  2-8-77:8:45  am) 


*  See  41  FR  48422,  October  1, 1978. 


FEDERAL  ENERGY 
ADMINISTRATION 
[  10  CFR  Part  212  ] 

PASSTHROUGH  OF  INCREASED  NON¬ 
PRODUCT  COSTS  BY  RESELLERS  AND 

RETAILERS  OF  PROPANE  AND  BUTANE 

Proposed  Rulemaking  and  Public  Hearing 

The  Federal  Energy  Administration 
(“FEA”)  hereby  gives  notice  of  a  pro¬ 
posal  to  amend  Part  212,  the  Mandatory 
Petroleum  Price  Regulations,  to  give  cer¬ 
tain  resellers  and  retailers  of  pnHMUie 
and  butane  the  option  of  using  the  stand¬ 
ardized  cents  per  gallon  markup  cur¬ 
rently  set  forth  in  §  212.98(fo>  (4)  to 
reflect  increased  iKui-product  costs  at¬ 
tributable  to  sales  of  propane  and  bu¬ 
tane  or  passing  throiu^  without  regard 
to  the  cents  per  galkm  limitation  of 
§  212.93(b)  (4)  the  amounts  (calculated 
for  certain  defined  categories  of  in¬ 
creased  non-product  costs  attributaUe 
to  sales  of  prc^iane  and  butane.  Large 
firms  would  be  re(iulred  to  use  the  latter 
method.  ComperaMe  amendmaits  are 
proposed  to  §  212.83(c)  (2)  (111)  (E) .  con¬ 
cerning  the  application  of  marketing 
cost  increases  to  pitHiane  prices  by  re¬ 
finers.  Also,  FTLA  pitHioses  to  permit  re¬ 
sellers  and  retailers,  whkch  are  subject 
to  the  provisions  of  S  212.93(b)  (4),  to 
carry  forward  for  posdble  future  recov¬ 
ery  increased  non-product  cost  Incurred 
In  the  sale  of  luxvane  and  butane  which 
are  not  recovered  in  the  current  month. 

I.  History 

Pursuant  to  §S  212.83(c)  (2)  (iii)  and 
212.93(b),  refiners,  resellers  and  retail¬ 
ers  of  propane  and  butane  are  permitted 
to  charge  a  price  for  propane  or  butane 
which  Is  the  weighted  average  price  for 
the  product  to  Ihe  class  of  pun^aser 
(xmcemed  on  May  15,  1973,  plus  an 
amount  which  refiects  dollar-for-dtdlar 
pass  through  of  the  Increased  cost  of  the 
product  since  May  15,  1973.  In  addition, 
beginning  April  1,  1974  (39  FR  12010, 
April  2,  1974),  55  212.83(c)  (2)  (iU)  (E) 
(originally  5  212.87(c)  (4)  (vl) )  and  212.- 
93(b)  (4)  permitted  sellers  of  propane  in 
sales  other  than  retail  sales  to  add  one- 
half  cent  per  gallon  and  In  retail  sales 
to  add  one  cent  per  gallon  to  prices 
otherwise  permitted  to  be  (Charged,  to 
refiect  nofn-product  cost  Increases  in¬ 
curred  by  the  seller  In  sales  of  propane 
after  May  15, 1973. 

On  October  7.  1975  (40  PR  47755.  Oc¬ 
tober  10,  1975),  55  212.83(c)  (2)  (iU)  (E) 
and  212.93(b)(4)  were  amended  to  in¬ 
crease  the  maximum  markup  to  reflect 
non-product  cost  Increases  In  retail  sales 
of  propane  from  (me  cent  per  gallon  to 
three  cents  per  gallon,  except  f(H‘  bulk 
sales  to  pul^  utiUties.  synthetic  nat¬ 
ural  gas  plants  and  the  petrochemicals 
industry.  The  increased  non-product  cost 
markups  to  these  cust(Hiiers  remained 
limited  to  not  more  than  one  cent  per 
gallon. 

With  respect  to  butane,  no  prtee  In¬ 
creases  to  reflect  increased  noa-produo4 
costs  are  permitte<L 
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This  notice  of  proposed  rulemaking 
proposes  to  allow  certain  resellers  and 
retailers  of  propane  and  butane  the  op¬ 
tion  of  passing  through  without  regard 
to  any  cents  per  gallon  price  limitation 
certain  defined  non-pr^uct  cost  in¬ 
creases  incurred  by  the  reseller  or  re¬ 
tailer  in  sales  of  propane  or  butane  or 
of  using  the  standard  cents  per  gallon 
markups  currently  applied  to  sales  of 
propane  to  reflect  non-product  cost  in¬ 
creases  of  propane  and  butane.  Large 
resellers  (those  with  sales  in  the  pre¬ 
ceding  calendar  year  of  five  million  or 
more  gallons  of  propane  and  butane) 
would  be  required  to  calculate  their  in¬ 
creased  non-product  costs  pursuant  to 
the  proposed  new  regulations. 

n.  Standardized  Markup  Concept 

The  standardized  cents-per-gallon 
markup  to  reflect  cost  increases  current¬ 
ly  provided  for  by  the  regulations  was 
first  Implemented  during  Phase  IV  of 
the  Cost  of  Living  Council  (“CLC”)  pro¬ 
gram  for  certain  covered  products,  to 
serve  as  a  guide  to  and  as  a  ceiling  on 
the  amount  of  non-product  cost  increases 
which  could  be  passed  through  in  price 
increases.  The  standard  markup  served 
as  a  guide  in  determining  price  increases 
for  the  great  majority  of  resellers  and 
retailers  because  they  were  imable  ac¬ 
curately  to  calculate  actual  non-product 
cost  Increases  on  a  cents  per  gallon  basis. 
It  also  served  as  a  celling  on  the  pass 
through  of  non-product  costs  by  resellers 
and  retailers  because  the  standardized 
markups  permitted  were  conservative  es¬ 
timates  of  actual  non-product  cost  in¬ 
creases  incurred  by  this  segment  of  the 
industry. 

The  primary  reasons  the  standardized 
markups  to  reflect  Increased  non-prod¬ 
uct  costs  for  covered  products  were 
adopted  were  administartlve.  First,  thou¬ 
sands  of  small  firms  with  unsophisticated 
accounting  systems  were  subject  to  pe¬ 
troleum  product  price  controls  for  the 
first  time  and  accurate  calculation  of  in¬ 
creased  non-product  costs  for  each 
covered  pri^uct  on  a  per-gallon  basis 
could  not  realistically  be  expected.  Sec¬ 
ond,  the  CLC  and  subsequently  the  FEA 
did  not  have  the  manpower  necessary  to 
audit  individual  firms’  non-product  cost 
Increase  calculations  and  thus  a  total 
Industry  enforcement  effort  was  not 
feasible.  Even  though  price  increases  to 
reflect  the  standardized  maiinip  must 
be  cost  Justified,  (See  Rulings  197&-14 
and  197&-16)  because  of  the  conserva¬ 
tive  markups  permitted  by  FEA.  a  ma¬ 
jority  of  sellers  can  cost  Justify  the  maxi¬ 
mum  amoimt  permitted  imder  the  stand¬ 
ardized  cents  per  gallon  markups. 

m.  Pass-Thsough  of  Defined 

Non-Product  Cost  Increases 

With  respect  to  propane  and  butane, 
there  are  three  reasons  FEA  proposes 
to  give  resellers  and  retailers  the  cation 
oi  using  the  standardized  cents  per  gal¬ 
lon  marlnu>,  which  serves  as  a  guide  to 
and  limit  on  non-product  cost  increase 
passthrouehs,  or  of  permitting  firms  to 
pass  through  n<m-product  cost  increases 


calculated  pursuant  to  certain  defined 
category  limitations,  without  regard  to 
any  cents  per  gallon  limitation. 

First,  the  number  of  resellers  and  re¬ 
tailers  of  propane  and  butane,  in  rela¬ 
tion  to  the  total  number  of  sellers  of 
petroleum  products,  is  not  large.  Accord¬ 
ingly,  it  is  feasible  for  FEA  to  monitor 
non-product  cost  increase  calculations  to 
insure  they  are  calculated  accm'ately. 

Second,  retailers  and  resellers  of  pro¬ 
pane  have  considerable  experience  in 
making  the  computations  necessary  to 
comply  with  the  proposed  PEA  regula¬ 
tions.  The  two  increases  in  the  stand¬ 
ardized  cents  per  gallon  markup  permit¬ 
ted  to  date  for  propane  have  been  based 
on  evidence  suppli^  by  the  industry  in¬ 
dicating  that  a  larger  markup  was  Justi¬ 
fied  because  of  increased  non-product 
costs.  Thus,  the  majority  of  retailers  and 
resellers  of  propane  and  butane  have  ex¬ 
perience  in  making  non-product  cost  in¬ 
crease  computations  on  a  cents  per  gal¬ 
lon  basis. 

Third,  the  conservative  standard 
markup  permitted  sellers  of  propane  ap¬ 
parently  does  not  currently  reflect  the 
actual  non-product  cost  increases  behig 
incurred  by  many  firms.  Thus,  those 
sellers  currently  forced  to  absorb  in¬ 
creased  non-product  costs  because  the 
standard  markup  is  too  low  will  be  given 
the  option  of  recouping  $u;tual  cost  in¬ 
creases. 

rv.  Non-Product  Cost  Categories 

FEA  proposes  to  limit  the  amoimt  of 
increased  non-product  cost  which  may 
be  passed  through  by  sellers  of  pro¬ 
pane  and  butane,  which  opt  to  pass 
through  non-product  cost  increases  pur¬ 
suant  to  this  proposal,  to  seven  defined 
categories.  The  csrfegories  are  labor,  util¬ 
ity.  interest,  tax,  maintenance,  deprecia¬ 
tion,  and  overhead  cost  increases,  in- 
clucfing  rent  and  transportation.  All 
non-product  cost  increase  calculations 
must  be  computed  and  be  attributable 
to  the  sale  of  propane  or  butane  accord¬ 
ing  to  generally  accepted  accounting 
practices  historically  and  consistently 
applied  by  the  firm  concerned. 

A.  Ijdbor  cost  increase.  Labor  cost  is 
the  total  dollar  amount  of  remunerati(m 
or  inducement,  either  direct  or  indirect, 
paid  for  personal  services  to  personnel 
^ployed  by  the  firm.  Compensation  for 
any  services  paid  to  personnel  who  own 
or  (iontrol  a  financial  interest  (share  in 
the  firm’s  profits)  In  the  firm  are  ex¬ 
cluded  from  this  calculation.  Also,  no 
amount  included  in  maintenance  cost  in¬ 
crease  may  be  Included  in  labor  cost  in¬ 
crease. 

B.  Utility  cost  increase.  Utility  cost  is 
the  total  dollar  amount  paid  for  the  use 
of  any  service  or  commodity  provided  by 
a  regulated  public  utility. 

C.  Interest  cost  increase.  Interest  cost 
is  the  total  dollar  amount  paid  for  the 
use  of  capital  during  the  designated  time 
period. 

D.  Federal,  State  and  Local  tax  in¬ 
crease.  The  “federal,  state  and  local  tax 
increase’’  category  of  Increased  non¬ 
product  costs  includes  costs  Incurred  in 


payment  of  new  types  of  property,  excise, 
franchise  and  other  similar  taxes  such  as 
license  fees  imposed  since  May,  1973,  as 
well  as  increases  in  the  actual  dollar 
amount  of  such  taxes  per  unit  of  sales 
incurred  in  the  month  of  measurement 
over  the  amoimt  per  imlt  of  sales  in¬ 
curred  in  May,  1973.  Federal,  state  or  lo¬ 
cal  income  taxes  are  excluded  from  this 
category  of  increased  non-product  costs. 

E.  Maintenance  cost  increase.  Main¬ 
tenance  cost  is  the  cost  attributable  to 
repairing  and  servicing  the  firm’s  equip¬ 
ment,  machinery,  and  facility.  Mainte¬ 
nance  cost  includes  the  cost  of  contract 
maintenance. 

F.  Depreciation  cost  increase.  Depreci¬ 
ation  cost  is  the  cost  attributable  to  de¬ 
preciation  of  the  firm’s  equipment,  ma¬ 
chinery,  and  facility.  Allowable  deprecia¬ 
tion  cost  and  the  method  of  calculation 
of  such  cost  shall  be  consistent  with  de- 
preciatiem  cost  computations  used  by  the 
firm  on  its  income  tax  return  or  other 
comparable  regulatory  filing. 

Q.  Overhead  cost  increase.  Overhead 
cost  Increase  includes  the  dollar  amount 
of  costs  of  rent,  postage,  insurance,  out¬ 
side  legal  and  accounting  fees,  and  trans¬ 
portation  costs  directly  attributable  to 
reselling  and  retailing  operations.  Trans¬ 
portation  costs  included  in  the  computa¬ 
tion  of  product  cost  Increase  (i.e.,  trans- 
portatimi  cost  associated  with  bringing 
product  into  Inventory)  are  not  includ¬ 
ed  in  this  d^inltion.  FEA  invites  com¬ 
ments  as  to  other  overhead  expensei- 
which  s^ers  would  like  to  be  included 
in  this  paragraph.  Such  comments 
should  contain  financial  data  document¬ 
ing  the  need  to  include  such  cost  in  the 
definition  of  overhead  cost  increa.se  ” 

V.  Non-Product  Cost  Increase 
Calculation 

FEA  proposes  to  use  a  “sales  adjusted 
method”  to  ctnnpute  Increased  non-pro¬ 
duct  cost.  This  method  of  ccanputing 
cost  Increases  is  similar  to  the  preset 
“output  adjusted  method”  for  ctnnputa- 
tion  of  refiners’  non-product  cost  in¬ 
creases.  Pursuant  to  the  “sales  adjusted 
method”  of  (xxnputation  the  amount  ol 
increase  in  each  category  of  non-product 
cost  is  computed  by  determining  the 
difference  between  the  amount  of  the 
specific  non-product  cost  in  the  month 
of  measurement  per  unit  of  propane  or 
butane  sold  and  the  amount  of  that  cost 
in  May  1973  per  unit  of  propane  or  bu¬ 
tane  sold,  multiplied  by  the  amount  of 
sales  in  the  month  of  measurement 

FEA  recognizes  that  non-product  costs 
in  certain  categories  are  typically  paid 
or  Incurred  on  an  irregular  basis.  Ac¬ 
cordingly,  it  is  prcHXieed  that  costs  paid 
or  incurred  less  frequently  than  mmithly 
or  incurred  each  month  but  in  signifi¬ 
cantly  different  amounts  independent  ol 
sales  be  averaged  over  the  period  to 
which  they  to  calculate  non-prod¬ 

uct  costs  for  May  1973  and  for  the 
month  of  measurement. 

The  requiremoit  to  avarige  such  costs 
over  the  oitire  period  to  vdileh  they  ap¬ 
ply  means  generally  that,  tf ,  puMuant  to 
generally  accepted  acGounting  practloeB 
historically  and  consistently  api^Ued  by 
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the  firm  concerned,  costs  are  accrued  in 
advance  of  being  incurred,  such  costs 
may  also  be  accrued  for  purposes  oi  cal¬ 
culating  non-product  cost  increases. 
However,  in  such  Instances  appropriate 
corrective  adjustments  must  be  made  to 
reflect  the  costs  actually  incurred.  TTie 
time  period  over  which  such  costs  must 
be  averaged  will  vary  according  to  the 
type  of  cost,  but  in  the  ordinary  case,  ex¬ 
cept  for  co^  which  typically  occur  at 
intervals  of  greater  than  one  year,  the 
costs  treated  as  paid  or  incurred  during 
a  firm’s  fiscal  year  under  the  accrual  pro¬ 
vision  in  computing  monthly  amounts  of 
increased  non-product  costs  must  not  ex¬ 
ceed  the  amounts  of  such  costs  actually 
paid  or  incurred  during  that  fiscal  year. 

For  example,  a  reseller  that,  pursuant 
to  generally  accepted  accounting  prac¬ 
tices  historically  and  consistently  applied 
by  that  firm,  during  the  month  of  May 
1973  and  during  the  month  of  measure¬ 
ment  accrued  the  costs  oMaxes  incurred 
over  its  fiscal  year  shall  compute  “fed¬ 
eral,  state,  and  local  tax  increase”  per 
unit  of  sales  by  computing  the  difference 
between  (1)  the  accrued  cost  of  taxes 
incurred  per  imit  of  sales  for  the  month 
of  measurement  and  (2)  the  accrued  cost 
of  taxes  incurred  per  unit  of  sales  for 
May  1973. 

However,  a  reseller  that,  pursuant  to 
generally  accepted  accounting  practices 
historically  and  consistently  applied  by 
that  firm,  during  the  month  of  May  1973 
and  during  the  month  of  measurement 
did  not  accrue  the  costs  of  taxes  incurred 
shall  compute  “federal,  state,  and  local 
tax  increase”  per  unit  of  sales  by  com¬ 
puting  the  difference  between  (1)  the 
total  actual  cost  Incurred  for  taxes  per 
unit  of  sales  in  the  month  of  measure¬ 
ment  and  (2)  the  total  actual  cost  in¬ 
curred  for  such  taxes  per  unit  of  sales 
during  tiie  firm’s  fiscal  year  which  in¬ 
cluded  May  1973. 

VI.  Filings 

FEA  proposes  that  a  seller  which  elects 
or  is  reared  to  pass  through  increased 
non-product  costs  calculated  pursuant 
to  the  formulae  proposed  in  this  notice 
be  required  to  file  with  the  appropriate 
FEA  regional  office  its  May  15, 1973  non¬ 
product  costs  as  defined  in  this  section. 
Once  a  seller  elects  to  pass  througdi  in¬ 
creased  non-product  cost  pursuant  to 
this  proposal,  it  shall  continue  to  do  so 
and  may  not  use  the  standardized  mark¬ 
up  in  a  subsequent  month. 

Vn.  Carry-Forward  op  Unrecovered 
Increased  Non-Product  Cost 

FEA  propKKes  to  allow  sellers  of  pro¬ 
pane  and  butane  to  carry  forward  or 
“bank”  non-product  cost  increases  im- 
recouped  in  the  current  month  for  re¬ 
covery  in  a  subsequent  month.  This  is 
consistent  with  FEA’s  policy  of  permit¬ 
ting  refiners  to  “bank”  unrecouped  non¬ 
product  cost  increases. 

Sellers  may  carry  forward  such  im- 
recouped  costs  regardless  of  the  option, 
as  set  fortti  In  §  212.93(b)  (4) .  the  seUer 
chooses  to  calculate  increased  non-prod- 
ucicost 


•  Vni.  Natural  Gasoline 

FEIA  invites  comments  as  to  whether  or 
not  to  permit  sellers  of  natural  gasoline 
to  pass  through  increased  non-product 
cost.  Such  comments  should  include  fi¬ 
nancial  data  documenting  increases  in 
non-product  cost  with  respect  to  sales 
of  natural  gasoline  incurred  by  the  seller 
since  May  15, 1973. 

IX.  Effective  Date 

FEA  proposes  to  make  these  amend¬ 
ments  effective  with  respect  to  sales  of 
propane  and  butane  beginning  March  1. 
1977. 

X.  Hearing  Procedures 

Interested  persons  are  invited  to  par¬ 
ticipate  in  this  rulemaking  by  submitting 
data,  views  or  arguments  with  respect  to 
the  proposals  set  forth  in  this  notice  to 
Executive  Communications.  Room  3309, 
Federal  Energy  Administration,  Box  EX, 
Washington,  D.C.  20461. 

Comments  should  be  identified  on  the 
outside  envelope  and  on  documents  sub¬ 
mitted  to  FEA  Executive  Communica¬ 
tions  with  the  des^ation  “Resellers/ 
Retailers  Increased  Non-Product  Costs 
of  Propane  and  Butane.”  Fifteen  copies 
sliould  be  submitted.  All  comments  re¬ 
ceived  by  Thursday,  February  17,  1977, 
before  4:30  p.m.,  will  be  considered  by 
the  Federal  Energy  Administration  be¬ 
fore  final  action  is  taken  on  the  proposed 
regulations. 

Any  information  or  data  considered 
by  the  person  furnishing  it  to  be  confi¬ 
dential  must  be  so  identified  and  sub¬ 
mitted  in  writing,  one  copy  only.  The 
FEA  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
or  data  and  to  treat  it  according  to  its 
determination.  The  public  hearing  in 
this  proceeding  will  be  held  at  9:30  aun., 
on  Tuesday.  February  22,  1977,  in  Room 
2105,  2000  M  Street.  NW.,  Washington. 
D.C.  20461,  in  order  to  receive  com¬ 
ments  from  interested  persons  on  the 
matters  set  forth  herein. 

Any  person  who  has  an  interest  in  the 
proposed  amendments  issued  today,  or 
who  is  a  representative  of  a  group  or 
class  of  persons  that  has  an  interest  in 
today’s  proposed  amendments,  may 
make  a  written  request  for  an  omior- 
tunlty  to  make  oral  presentation.  Such 
a  request  should  be  directed  to  Execu¬ 
tive  Communications.  FEA,  and  must 
be  received  before  4:30  pm.,  on  Thurs¬ 
day,  February  10.  1977.  Such  a  request 
may  be  hand  delivered  to  Room  3309, 
Federal  Building,  12th  and  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.,  between 
the  hours  of  8:00  am.  and  4:30  pm.. 
Monday  through  Friday.  ’The  person 
making  the  request  should  be  prepared 
to  describe  the  interest  concerned,  if 
appropriate,  to  state  why  he  is  proper 
representative  of  a  group  or  class  of 
persons  that  has  such  an  interest,  and 
to  give  a  concise  summary  of  the  pro¬ 
posed  oral  presentation  and  a  p^ne 
number  where  he  may  be  contacted 
through  Friday,  February  11,  1977.  Each 
person  selected  to  be  heard  will  be  so 
notified  by  the  FEA  before  4:30  p.m., 
Friday,  February  11, 1977,  and  must  sub¬ 


mit  100  copies  of  his  statement  to  FEA  ' 
Executive  Communications.  Room  3309, 
12th  and  Pennsylvania  Avenue,  NW.. 
Washington.  D.C.  20461,  before  4:30 
p.m.,  on  Friday,  February  18,  1977. 

The  FEA  reserves  the  right  to  select 
the  persons  to  be  heard  at  these  hear¬ 
ings.  to  schedule  their  respective  pres¬ 
entations,  Sind  to  establish  the  proce¬ 
dures  governing  the  conduct  of  the 
hearings.  'The  length  of  each  presenta¬ 
tion  may  be  limited,  based  on  the  num¬ 
ber  of  persons  requesting  to  be  heard. 

An  FEA  official  will  be  designated  to 
preside  at  the  hearings.  These  will  not 
be  judicial  or  evidentiary -type  hearings. 
Questions  may  be  asked  only  by  those 
conducting  the  hearings,  and  there  will 
be  no  cross-examination  of  persons  pre¬ 
senting  statements.  Any  decision  made 
by  the  FEA  with  respect  to  the  subject 
matter  of  the  hearings  will  be  based  on 
all  Information  available  to  the  FEA.  At 
the  conclusion  of  all  initial  oral  state¬ 
ments,  each  person  who  has  made  an 
oral  statement  will  be  given  the  oppor¬ 
tunity,  if  he  so  desires,  to  make  a  rebut¬ 
tal  statement.  The  r^uttal  statements 
will  be  given  in  the  order  in  which  the 
initial  statements  were  made  and  will 
be  subject  to  time  limitations. 

Any  interested  person  may  submit 
questions  to  be  asked  of  any  person  mak¬ 
ing  a  statement  at  the  hearings,  to  Ebcec- 
utive  Communicatifms,  FEIA,  before  4:30 
p.m.,  Friday,  February  18, 1977.  Any  per¬ 
son  who  wishes  to  ask  a  question  at  the 
hearings  may  submit  the  question,  in 
writing,  to  the  presiding  officer.  Hie  FEIA 
or  the  presiding  officer,  if  the  question  is 
submitted  at  the  hearings,  will  determine 
whether  the  question  is  relevant,  and 
vdiether  the  time  limitations  permit  it  to 
be  presented  for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearings 
will  be  annoimced  by  the  presiding 
officer. 

A  transcript  of  the  hearings  will  be 
made  and  the  entire  record  of  the  hear¬ 
ings,  Including  the  transcript,  will  be  re¬ 
tained  by  the  FEA  and  made  available 
for  inspection  at  the  Freedom  of  Rifor- 
matlon  Office,  Rocmu  2107,  P^eral  Build¬ 
ing,  12th  and  Pennsylvania  Avenue,  NW., 
Washington,  D.C.,  between  the  hours  of 
8:00  am.  and  4:30  pm..  Monday  through 
Friday.  Any  person  may  purchase  a  copy 
of  the  transcript  from  the  reporter. 

As  required  by  section  7(c)  (2)  of  the 
Federal  Energy  Administraticm  Act  of 
1974.  Pub.  L.  93-275,  a  copy  of  this  notice 
has  been  submitted  to  the  Administrator 
of  the  EInvironmental  Protection  Agency 
for  his  comments  concerning  the  impact 
of  this  proposal  on  the  quality  of  the 
environment.  The  Administrator  had  no 
comments. 

Note. — ^The  PEA  has  determined  that  this 
document  contains  a  majcv  pr(4>06al  requir¬ 
ing  preparation  of  an  Inflation  Impact  State¬ 
ment  under  Executive  Order  11821  and  OMB 
Circular  A-107  and  certifles  that  an  Inflation 
Impact  Statement  has  been  prepared. 

(Emergency  Petr<deum  AUooatlon  Act  of 
1973,  Pub.  I>.  93-156,  as  amended.  Pub.  L. 

93- 511,  Pub.  L.  94-69,  Pub.  L.  94-133,  Pub.  L. 

94- 163,  and  Pub.  L.  94-386;  Pederal  Energy 
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Administration  Act  of  1974,  Pub.  L.  93  275,  as 
amended.  Pub.  L.  94-386;  Energy  Policy  and 
Conservation  Act,  Pub.  L.  94-163,  as  amended, 
Pub.  L.  94-385;  E.O.  11790,  39  PR  23185.) 

In  consideration  of  the  foregoing.  Part 
212  of  Chapter  n  of  Title  10  of  the  Code 
of  Federal  Regulations  are  proposed  to 
be  amended  as  set  forth  below. 

Issued  in  Washington,  D.C„  February 
2,  1977. 

David  G.  Wilson, 

Acting  General  Counsel. 

Federal  Energy  Administration. 

r  Section  212.83(c)  (2)  (lii)  (E)  is 
amended  by  revising  paragri^h  VI  in 
the  definition  of  Fi<  in  the  “N”  factor  to 
read  as  follows: 

§  212.83  Price  rule. 

•  $  ♦  •  8 

(c)  Allocation  of  increased  costs.  *  *  * 
(2)  Formulae.  *  •  • 

(lii)  Definitions.  •  »  • 

(E)  The  “N”  factor.  *  *  * 

marketing  cost  increase  and  is  the  difTerence 
between  the  cost  of  mtu’keting  covered  products  in  the 
month  ti  measurement  and  the  cost  of  marketing 
covered  products  in  the  month  of  May,  1973.  “Cost  <» 
marketing  covered  products’’  means  the  costs  attrib¬ 
utable  to  marketing  operations  with  respect  to  covered 
products  provided  that  such  costs  are  included  only 
to  the  extent  that  they  are  so  attributable  under  the 
customary  accounting  procedures  generally  accepted 
and  historically  and  consistently  applied  by  the  firm 
concerned  and  are  not  included  In  computing  May  15, 
1973  prices,  in  computing  increased  product  costs,  or 
in  computing  other  increased  non-product  costs.  A 
refiner  must  prepare  a  schedule  itemizing  the  principal 
costs  included  in  this  category  and  describing  the  ac¬ 
counting  procedures  by  which  they  are  calculated. 
’The  amount  of  marketing  cost  increase  which  may  be 
applied  to  compute  maximum  allowable  prices  for 
covered  products  is,  however,  limited  to  the  extent 
that  such  marketing  cost  increases  may; 


(VI)  Allow  an  increase  in  the  price  of  propane  and  bu¬ 
tane,  in  sales  after  March  1, 1977,  above  the  prices  other¬ 
wise  permitted  to  be  charged  tor  propane  or  butane 
pursuant  to  the  provi8i4Hi8  of  this  part  by  the  amount 
of  increased  non-product  cost  incurred  by  the  refiner  for 
its  propane  and  butane  marketing  activities  and  cal¬ 
culated  pursuant  to  the  provisions  in  f  212.93(b)  (4)  (iii) 
(B). 


2.  Section  212.93(b)(4)  and  (e)  are 
amended  to  read  as  follows: 

§  21 2.93  Price  rule. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section: 

•  •  •  •  • 

(4)  With  respect  to  sales  of  propane 
and  butane  beginning  with  March.  1977: 

(1)  A  seller,  which  sold  fewer  ttian  five 
million  gallons  of  propane  and  butane 
In  the  Immediately  preceding  fiscal  year, 
may  charge  a  price  In  excess  of  the 
amount  otherwise  permitted  to  be 
charged  for  propane  or  butane  pursuant 
to  the  provisions  of  this  section  to  reflect 
Increased  nim-product  cost  which  the 
seller  Incurred  after  May  15,  1973:  Pro¬ 
vided,  Diat  the  amount  to  reflect  in- 
cretLsed  non-product  cost  is  no  greater 
than  the  amoimt  calculated  pursuant  to 
either  paragraph  (b)  (4)  (iii)  (A)  or  (B) 
of  this  section.  However,  any  seller  which 
elects  to  pass  through  increased  non¬ 
product  cost  pursuant  to  paragraph  (b) 
(4)  (iii)  (B)  of  this  section  in  subsequent 
months  may  not  pass  throi^h  increased 
non-product  cost  pursuant  to  paragrtq>h 
(b)  (4)  (Hi)  (A)  of  this  section 


<  ii)  A  seller  with  sales  of  propane  and 
butane  of  five  million  gallons  or  more 
during  the  immediately  preceding  fiscal 
year  may  charge  a  price  In  excess  of  the 
amount  otherwise  permitted  to  be 
charged  for  propane  or  butane  to  reflect 
Increased  non-product  cost  which  the 
seller  has  incurred  after  May  15,  1973: 
Provided.  That  the  seller  calculates  non¬ 
product  cost  Increases  pursuant  to  para¬ 
graph  (b)  (4)  (ill)  (B)  of  this  section. 

(ill)  Maximum  allowable  amounts  of 
increased  non-product  costs.  The  maxi¬ 
mum  amoimts  of  Increased  non-product 
costs  which  may  be  reflected  in  prices 
charged  for  propane  or  butane  pursuant 
to  9§  212.93(b)  (4)  (i)  and  (ii)  and  212.83 
(c)  (2)  (iii)  (E)  (VI)  are  either; 

(A)  Three  cents  per  gallon  with  re- 
•spect  to  all  retail  sales  of  propane  and 
butane  except  those  to  the  petrochemi¬ 
cals  Industry,  to  public  utilities  and  to 
synthetic  natural  gas  plants;  one  c^t 
per  gaUon  with  respect  to  retail  sales  of 
propane  and  butane  to  the  petrochemi¬ 
cals  Industry,  to  public  utilities  and  to 
ssmthetlc  natural  gas  plants  and  one- half 
cent  per  gallon  with  respect  to  all  other 
sales  of  propane  and  butane;  or, 

(B)  The  amoimt  of  Increased  non¬ 
product  cost  Incurred  by  the  firm  since 
May,  1973,  which  is  computed  pursuant 
to  the  factor  “Ei*”  as  follows: 


I?.'=the  total  increased  non-product  costs  altribulable 
to  sales  of  propane  and  bntane  incurred  during  tbe 
period  Provided,  That  such  costa  are  included 
only  to  tbe  extent  that  such  costs  are  attributable  to 
propane  and  butane  sales  operations  during  tbe  period 
'‘t"  under  tbe  customary  accounting  procedures 
generally  accepted  and  historically  and  consistently 
applied  by  the  firm  concerned,  and  are  not  included 
in  computing  May  16,  1973  prices  or  in  computing 
increased  product  costs.  Costs  paid  or  incurred  peri¬ 
odically  but  leas  firequently  than  monthly  or  incurred 
each  month  but  in  significantly  diflerent  amounts 
independent  of  sales  variations  must  be  charged  as 
incurred  over  the  entire  period  to  which  they  apply 
in  computing  May  1973  increased  costs  and  charged 
according  to  the  customary  accounting  practices 
generally  accepted  and  historically  and  consistently 
applied  by  the  firm  concerned,  in  computing  month 
of  measurement  increased  costs.  Except  for  costs  which 
FEA  finds  typically  occur  at  intervals  of  greater  than 
one  year,  the  costs  treated  ns  paid  or  incurred  during 
a  Ann’s  fiscal  year  by  incln«on  in  “A’,'”  shall  not 
exceed  the  amounts  of  such  costs  actually  paid  or 
incurred  during  that  fiscal  year.  “E,*”  shall  be  com¬ 
puted  by  adding  the  amounts  calculated  by  applying 
the  following  fonnula  separately  to  i  212.S8(b)(4)(iii) 
(B),  paragraphs  (I)  through  (Vll). 


R, 

\R*  R*) 


En*  is  the  total  increased  non-product 
costs  of  the  type  *'n”  incurred  during  the 
period  Provided,  That  such  costs  are 
included  only  to  the  extent  that  they  are 
attributable  to  propane  and  butfme  sales 
operations  during  the  period  "i”  imder 
generally  accepted  accounting  practices 
historically  and  consistently  applied  by 
the  firm  concerned  and  are  not  included 
in  computing  May  1.5,  1973  prices  or  in 
computing  inor<“a.sod  product  costs. 

Wlnao: 

"n”  referciK'Xis  a  category  ol  noii-product  cost  attrib¬ 
utable  to  propane  and  butane  sales  operations  as 
defined  in  paragraphs  (1)  through  (Vli),  and  is 
respectively  labor,  utility,  interest,  tax,  mainte¬ 
nance,  depreciation  and  overliead  cost  increases. 

E‘=the  total  volume  of  propane  and  butane  sold  by 
the  firm  in  the  period 

R*=the  total  volume  of  propane  and  butane  sold  by 
the  firm  in  the  period  "o.” 

Ca'  =^the  total  dollar  amount  of  the  particular  increased 
non-product  cost  of  the  type  **«”  incurred  in  the 
period  “f.” 

r.V=the  total  dollar  amount  of  the  particular  increased 
non-product  cost  of  tbe  type  “n”  incurred  in  tbe 
period  “o.” 

"o”>==tbe  mmith  of  May,  1973. 

“f”=the  month  of  measuremeiit  winch  if'  it>c  ironth 
preceding  the  I’urrent  moiUh 


(I)  Labor  cost  increase.  Labor  cast  in¬ 

crease  is  computed  by  applying  the  for¬ 
mula  for  above.  For  purposes  of 

this  computation  “C”  refers  to  ^e  total 
dollar  amount  of  direct  and  indirect  re¬ 
muneration  or  inducement  for  personal 
services  which  are  reasonably  subject  to 
valuation  for  those  persoimel  employed  by 
the  firm  and  directly  involved  in  propane 
and  butane  sales  operations,  except  per¬ 
sonal  services  provided  by  personnel  wMch 
own  any  portion  of  or  receive  any  profit® 
from  the  firm  involved.  No  amoupt  in¬ 
cluded  in  maintenance  cost  increase  may 
be  included  in  labor  cost  increase.  The 
calculation  must  be  based  on  the  historical 
accounting  practices  employed  by  the  firm 
and  must  be  substantiated  by  a  supporting 
document  which  summarizes  the  personnel 
considered  in  the  calculation  and  the  dale 
of  any  remuneration  increases. 

(II)  Utility  cost  increase.  Utility  cast  in¬ 
crease  is  computed  by  applying  the  formula 
for  "En*"  above.  For  purposes  of  this  com¬ 
putation  “C”  refers  to  tie  dollar  amount 
of  costs  incurred  for  utilities. 

(III)  Interest  cost  increase.  Interest  co>i 
increase  is  computed  by  applying  the  for¬ 
mula  for  "En*”  above.  For  purposes  of  tin® 
computation  “C”  refers  to  the  dollar 
amount  of  costs  incurred  for  interest. 

(IV)  Federal,  state,  and  local  tax  cost  in¬ 
crease.  Federal,  state  and  local  tax  cost 
increase  is  computed  by  applying  the  for¬ 
mula  for  "En‘"  above.  For  purposes  of  thi- 
computation  “C”  refers  to  the  dollar 
amount  of  federal,  state,  and  local  property, 
excise,  franchise  and  other  similar  taxe^ 
incurred  which  are  associated  with  propam' 
and  butane  sales  operations.  Federal,  state, 
and  local  income  taxes  are  not  inelu<lali!< 
in  this  amount. 

(aa)  Taxes  that  are  paid  or  incurred  ;ii 
greater  than  monthly  interval.®  and  ar-' 
treated,  pursuant  to  generally  accepted 
accounting  practices  historically  and  e«^n- 
sistcntly  applied  by  the  firm  concerned,  on 
an  accrual  basis  and  are  prorated  shall  lx 
accrued  and  prorated  for  purposes  of  cal¬ 
culating  per  unit  non-product  costs  for  tie 
month  of  May  1973  (“C»*//i*”)  and  tie 
month  of  mea.surement  ("Cn‘/R‘”). 

(bb)  Taxes  that  are  paid  or  incurn  il  ai 
greater  than  monthly  invervals  and  arc  not 
treated  on  an  accrual  basis  and  prorated 
over  an  appropriate  period  shall  be  com¬ 
puted  for  purposes  of  calculating  per  Unit 
non-product  costs  for  the  month  of  Ma> 
1973  (“C«*/f2*”)  by  adding  all  such  taxei- 
paid  or  incurred  during  the  firm’s  fise.-d 
year  which  includes  May  1973  and  divi<i- 
ing  by  the  firm’s  sales  during  that  period. 
Taxes  that  are  paid  or  incurred  at  greater 
than  monthly  intervals  and  are  not  treated 
on  an  accrual  basis  and  prorated  over  an 
appropriate  period  shall  be  computed  for 
purposes  of  calculating  per  unit  non- 
product  costs  for  the  month  of  measure¬ 
ment  (“C«Vfi*”)  according  to  generally 
accepted  aecounting  practices  historically 
aud  consistently  applied  by  the  firm 
concerned. 

(V)  Maintenance  cost  increase.  Mainte¬ 
nance  cost  increase  is  computed  by  apply¬ 
ing  the  formula  for  **En*”  above.  For 
purposes  of  this  computation  ”C”  is  the 
dollar  amount  of  operating  cost  attribut¬ 
able  to  maintenance  operations  which  are 
associated  with  propane  and  butane  sales 
operations.  Maintenance  cost  increase  in¬ 
cludes  the  cost  of  contract  maintenance. 
The  maintenance  cost  increase  for  malnto* 
nance  expenses  that  are  mdd  or  incnired  at 
greater  than  monthly  intervals  shall  he 
computed  as  follows: 
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(aa)  Maintenance  expense?  that  are 
paid  or  incurred  at  greater  than  monthly 
intervals  and  are  treated,  pursuant  to 
generally  accepted  accounting  practices 
historically  and  consistently  appli^  by  the 
firm  concerned,  on  an  accrual  basis  and 
are  prorated  over  an  appropriate  period 
shall  be  accrued  and  prorated  for  purposes 
of  calculating  per  unit  non-product  costs 
for  the  month  of  May  1973 
and  the  month  of  measurement  (“C," 

(bb)  Maintenance  expenses  that  are 
paid  or  incurred  at  greater  than  monthly 
intervals  and  are  not  treated  on  an  accrual 
basis  and  prorated^  over  an  appropriate 
period  shall  be  computed  for  purposes  of 
calculating  per  unit  non-product  costs  for 
the  month  of  May  1973  by 

adding  all  maintenance  expenses  paid  or 
incurr^  during  an  appropriate  period  ac¬ 
ceptable  to  FEA  and  dividing  by  sales 
during  that  period.  Maintenance  expenses 
that  are  paid  or  incurred  at  greater  than 
monthly  intervals  and  are  not  treated  on  an 
accrual  basis  and  prorated  over  an  appro¬ 
priate  period  shall  be  computed  for  pur¬ 
poses  of  calculating  per  unit  non-product 
costs  for  the  month  of  measurement 
(“C«Vf2‘”)  according  to  generally  accepted 
accounting  practices  historically  and  con¬ 
sistently  applied  by  the  firm  concerned. 

(VI)  Depreciation  cost  increase.  Depreci¬ 

ation  cost  increase  is  computed  by  applying 
the  formula  for  above.  For  purposes 

of  this  computation  “C”  is  the  cost 
attributable  to  the  depreciation  of  equip¬ 
ment,  machinery,  and  the  facility,  which 
are  associated  with  propane  and  butane 
sales  operations;  Provided,  That  such 
costs  are  compute  according  to  generally 
accepted  accounting  practices  historically 
and  consistently  applied  by  the  firm  for 
the  Internal  Revenue  Service  or  a  com¬ 
parable  regulatory  agency  (or  if  no  financial 
statements  are  so  filed,  according  to 
generally  accepted  accounting  practices 
historically  and  consistently  applied  by 
the  firm  concerned  and  acceptable  to 
FEA)  and  are  included  only  to  the  extent 
that  such  costs  are  not  otherwise  covered 
bu  this  section:  And  provided.  That  the 
depreciable  Ufe  used  is  no  shorter  than  the 
depreciable  life  used,  and  the  dollar 
amount  depreciated  is  not  greater  than  the 
dollar  amounts  depreciated,  by  the  firm  for 
purposes  of  computing  its  federal  income 
tax  return.  No  capital  investments  may 
be  included  in  non-product  costs  as  ex¬ 
penses;  all  such  investments  must  be 
capitalized  and  depreciated  and  included 
in  the  computation  of  for  deprecia¬ 

tion  cost  increase. 

(VII)  Overhead  cost  increase.  Overhead 

cost  increase  is  computed  by  applying  the 
formula  for  above.  For  purposes  of 

this  computation  “C”  is  the  dollar  amount 
of  costs  of  rent,  postage,  insurance,  outside 
legal  and  accounting  fees,  and  transporta¬ 
tion  costs  directly  attributable  to  propane 
and  butane  sales  operations  and  not 
included  in  the  calculation  of  increased 
product  cost:  Provided,  That  such  costs 
are  computed  according  to  generally 


accepted  accounting  practices  .aiul  his¬ 
torically  and  co:>'istently  applied. 

*  ♦  *  ♦  * 

(e)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section; 

(1)  If  a  seller  charges  prices  for  a  par¬ 
ticular  product  that  result  in  the  recoup¬ 
ment  of  less  total  revenues  than  the  total 
amount  of  increased  product  costs  of  that 
product  incurred  during  that  month,  the 
amount  of  increased  product  cost  not  re¬ 
couped  by  a  price  adjustment  in  the  sub¬ 
sequent  month  pursuant  to  paragraph  (a) 
of  this  section  may  also  be  added  to  the 
May  15,  1973,  selling  prices  of  that  product 
in  a  subsequent  month  at  the  time  the 
selling  prices  are  computed  pursuant  to 
paragraph  (a).  A  seller  shall  calculate'  its 
amount  of  increased  product  cost  of  a 
particular  product  not  recouped,  since  the 
most  recent  price  increase  after  Novem¬ 
ber  1,  1973  to  include  the  following:  (i)  Any 
“increased  product  costs”  not  added  to  the 
May  15,  1973  selling  price  at  the  time  of 
the  most  recent  price  increase  implemented 
after  November  1,  1973  multiplied  by  the 
volume  sold  since  that  price  increase,  plus 
(ii)  increases  in  the  weighted  average  unit 
cost  above  the  weighted  average  unit  cost 
which  was  used  to  calculate  the  most  recent 
price  increase  implemented  after  Novem¬ 
ber  1,  1973  multiplied  by  the  volume  of 
product  purchased  at  each  such  increased 
product  cost,  less  (iii)  any  decrease  in  the 
weighted  average  unit  cost  from  the 
weighted  average  unit  cost  which  was  used 
to  calculate  the  most  recent  price  increase 
implemented  after  November  1,  1973  mul¬ 
tiplied  by  the  volume  of  product  purchased 
at  each  such  lesser  cost.  With  respect  to 
each  covered  product,  when  a  seller  calcu¬ 
lates  its  amount  of  increased  product  cost 
not  recouped  under  this  paragraph,  it  shall 
calculate  its  revenues  as  though  the  greatest 
amount  of  increased  product  costs  actually 
added  to  the  May  15,  1973  selling  price  of 
that  covered  product  and  included  in  the 
price  charged  to  any  class  of  purchaser,  had 
been  added,  in  the  same  amount,  to  the 
May  15,  1973  selling  price  of  such  covered 
product  and  includ^  in  the  price  charged 
to  each  class  of  purchaser;  except  that, 
where  an  equal  amount  of  increased  prod¬ 
uct  cost  is  not  included  in  the  price  charged 
to  a  purchaser  because  of  a  price  term  of  a 
written  contract  covering  the  sale  of  such 
product  which  was  entered  into  on  or 
before  September  1,  1974,  such  portion  of 
the  increased  product  coste  not  included  in 
the  price  charged  to  such  a  purchaser  need 
not  be  included  in  the  calculation  of 
revenues. 

(2)  With  respect  to  sellers  of  propane 
and  butane,  beginning  March  1,  1977,  the 
amount  of  increased  nonproduct  cost  cal¬ 
culated  pursuant  to  paragraph  (b)(4)  of 
this  section  not  recouped  by  a  price  adjust¬ 
ment  in  the  subsequent  month  pursuant 
to  paragraph  (b)(4)  of  this  section  may 
also  be  added  to  liie  May  15,  1973  selling 
price  of  propane  or  butane  at  the  time  the 
selling  prices  are  computed  pursuant  to 
paragraphs  (a)  and  (b)  (4)  of  this  section. 
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_ notices _ 

This  sectioa  of  th«  FEDERAL  REGICTER  contains  documents  other  than  rules  or  proposed  rules  that  are  appRcable  to  the  public.  Notices 
of  hearings  and  investigations,  committM  meetings,  agency  decisiorts  and  rulings,  delegations  irf  authority,  filing  of  petitions  and  applications 
and  agency  statements  of  organization  and  functions  are  examples  of  documents  appearing  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection  Service 

SPECIFIC  APPROVAL  OF  STOCKYARDS 
AND  SLAUGHTERING  ESTABLISHMENTS 

The  regulations  in  9  CFR  Part  78,  as 
amended,  contain  restrictions  on  the  in-' 
terstate  movement  of  cattle,  other  do¬ 
mestic  animals,  and  bison  to  prevent  the 
spread  of  brucellosis.  This  document 
adds  certain  stockyards  and  slaughtering 
establishments  to  the  list  of  those  specifi¬ 
cally  approved  for  purposes  of  the  regu¬ 
lations,  on  the  basis  of  a  det^mination 
of  their  eligibility  for  such  approval 
under  §  78.25(b)  of  the  regulations  and 
removes  from  the  list  certain  other  stock- 
yards  and  slaughtering  establishments 
which  have  been  found  no  longer  to  qufd- 
ify  for  such  approval.  Name  changes  are 
also  made  with  respect  to  certain  stock- 
yards  and  slaughtering  establishments. 

Pursuant  to  §  78.25(b)  of  the  regula¬ 
tions  (9  CFR  78.25(b))  under  provisions 
of  the  Act  of  May  29,  1884,  the  Act  of 
February  2, 1903,  and  the  Act  of  March  3, 
1905,  and  amendments  thereof,  and.  the 
Act  of  July  2,  1962  (secs.  4-7,  23  Stat.  32, 
as  amended;  secs.  1  and  2,  32  Stat.  791- 
792,  as  amended;  sec.  3,  33  Stat.  1265,  as 
amended;  sec.  2,  65  Stat.  693;  and  secs.  3 
and  11,  76  Stat.  130,  132;  21  U.S.C.  111- 
113,  114a-l,  115,  117,  120,  121,  125,  134b, 
134f )  and  delegations  of  authority  there¬ 
under  (37  FR  28464,  28477;  38  FR  19141), 
notice  is  hereby  given  that  the  following 
stockyards  and  slaughtering  establish¬ 
ments  are  specifically  approved  under 
said  regulations  as  Indicated  below: 

Specifically  Approved  Slaughtering 
I  Establishments 

The  following  slaughtering  establish¬ 
ments  preceded  by  an  asterisk  are  spe¬ 
cifically  approved  for  the  purposes  ct 
SS  78.7,  78.8,  and  78.12a,  of  TiUe  9,  Code 
of  Federal  Regulations,  concerning  bru¬ 
cellosis  reactors,  exposed  cattle  and  cat- 
tte  from  quarantined  areas,  and  for  the 
purposes  of  S  78.11  of  said  Title  9,  con¬ 
cerning  cattle  from  herds  of  unknown 
status.  The  following  slaughtering  estab¬ 
lishments  not  preceded  by  an  asterisk 
are  specifically  approved  for  the  pur¬ 
poses  of  §  78.11  only: 

Arkansas 


•Purcell  Packing  Co _  Paragould. 

Idaho 

•Bledsoe  Packing  Co _  Rupert. 

•Bryant  Packing  Co -  Burley. 

•Hubbard  Packing  Co _  Preston. 

•Idaho  FfUls  Meat,  Inc__  Idaho  Falls. 

•Jones  Custom  Meats _  Rigby. 

•Peebles  Quality  Pack _  Rupert. 

•Tii  “B”  Meat  Oo .  Idaho  Falls. 


Louisiana 


•Austin  Packing  Co _  Houma. 

•Crawford  Slaughter  Covington. 
House. 

•H.  O.  Berry  Packing  Co.  Bastop. 

•J.  W.  Strother _  Oakdale. 

•L.  A.  Prey  tt  Son,  Inc —  Lafayette. 

•Micelle’s  Meat  Packer _  Lake  Charles. 

•Millwood  Packing  Co _  Baton  Rouge. 

•North  Louisiana  Packing  Sarepta. 

Co. 

•Ruston  Processing  Plant,  Ruston. 

Inc. 

•ShrevepOTt  Packing  Co__  Shreveport. 
•Thompson  Packers _  Satsuma. 

•  •  •  •  • 


Michigan 

•Houghton  Beef  Packers.  Ionia. 

Ohio 

•Routh  Packing  Co.,  Inc.  TTfiSn. 

Oklahoma 


•Arctic  Locker  Plant _  Davis. 

•Bauer  &  Son  Slaughter¬ 
house  _ ; _  Sand  Springs. 

•Cllnt<m  Packing  Co _  Clinton. 

•Davis  Packing  Plant _  Stlgler. 

•Fairfax  Packing  Co -  Fairfax. 

•Holder  Locker  Plant _  Elk  City. 

•Red  Steer  Processing 
Plant  _  Calumet. 

•W.  R.  Meat  Co _  Sulphur. 

South  Carolina 

•South  Carolina  Dept,  of 
Corrections _  Columbia. 

Texas 

•Auge  Packing  Co _  San  Antonio. 

West  Virginia 

•Edwards  Custom  Meats.  Oallipolis. 

•Rolfe  Custom  aaughter- 
ing  _  Ona. 


The  foUowlng  slaughtering  establishments 
are  deleted  from  the  list  speclflcaUy  approved 
to  handle  Interstate  shipments  of  cattle. 

Arkansas 


•Carroll  Packing  Co _  Paragould. 

Idaho 

•Idaho  Falls  Meat  CJo _  Idaho  Palls. 

South  Carolina 

Greenwood  Livestock 

Market,  Inc _  Greenwood. 

Taylor  Stockyards, 

John  C _  Anderson. 


Specifically  Approved  Stockyards 

The  following  stockyards  preceded  by 
an  asterisk  are  specifically  approved  for 
the  purposes  of  S§  78.7,  78.8,  78.12a,  Title 
9,  Ctode  of  Federal  Regulations,  wmeem- 
Ing  brucellosis  reactors,  exposed  cattle 
and  cattle  frmn  quarantined  areas,  and 
for  the  purposes  of  SS  78.9,  78.10  and 
78.  li  of  said  Title  9,  concerning  cattle 
not  known  to  be  affected  with  brucellosis. 


cattle  from  qualified  herds,  and  cattle 
from  herds  oi  unknown  status.  The  fol¬ 
lowing  stockyards  not  preceded  by  an 
asterisk  are  specifically  approved  for  the 
purposes  of  SS  78.9,  78.10  and  78.11  only: 
Alabama 

•Clarke  County  Livestock  Grove  Hill. 
Cooperative. 

•Hamilton  Stockyard,  Hamilton. 

Inc. 

Colorado 

•Brush  Livestock  of  Colo-  Brush, 
rado,  Inc. 

Connecticut 

Middlesex  Livestock  Auc-  Durham, 
tlon. 

North  Franklin  Commls-  N.  Franklin. 

Sion  Sales. 

Georgia 

•Seminole  Livestock,  Donalsonville. 
Inc. 

•Wayne  County  Stock-  JesupT 
yard. 

Idaho 

•Burley  Livestock  Com-  Burley. 

mission  Yards,  Inc. 

•Salmon  River  Livestock  Salmon. 

Market. 

Illinois 

•Danville  Livestock  Com-  Danville, 
mission  Co. 

•Illinoia  Auction  Com-  Paris, 
mission  Co. 

•St.  Louis  National  National  Stock- 
Stockyards  Co.  yards. 

Indiana 

•Indianapolis  Livestock  Indianapolis. 
Market. 

•Owen  &  Monroe  Com-  Gasport. 
pany  Feeder. 

•Rochester  Sale  Bam _  Rochester. 

•Star  Sale  Barn _  Greenburg. 

Iowa 

ApUngton  Livestock  Sales  Apllngton. 

Co.,  Inc. 

Woodbury  County  Live-  Lawton, 
stock  Auction. 

Washington  Livestock  Washington. 
Auction,  Inc. 

Kans.as 

•HUl  City  Sale  Barn _  HUl  City. 

•St.  Francis  Livestock  St.  Francis. 

Sales  Co. 

Kentucky 

•Graves  -County  Live-  Mayfield, 
stock,  Inc. 

•Gre«i  County  Stock-  Greensburg. 
yards. 

•Horse  Cave  Stockyards..  Hmse  Cave. 
•John  M.  RUey  livestock  Mayfield. 
Market. 

•PalntsvlUe  Uvestock  PalntsvUle. 
Martlet. 

•RusseU  County  Stock-  Russell  Springs 
yards. 
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Massachusetts 

Farmer's  Live  Animal  Littleton. 

Market  Exchange,  Inc. 

(FLAME)'. 

Mlcbelson’8  Livestock  South  Easton. 
Commission  Auction, 

Inc. 

Northampton  Coop  Auc-  Whately. 
tlon  Market. 

Mississippi 

*Fairchiltl  Livestock  Hazlehurst. 

Sales,  Inc. 

'Mid-Mississippi  Live-  Canton, 
stock  Co. 

'Prairie  Livestock,  Inc _  West  Point. 

Missouri 

'Boonville  Livestock  Boonville. 
Auction. 

MFA  Livestock  Associa-  HumansvlUe. 
tion,  Inc. 

'Linn  County  Auction,  Brookfield. 

Inc. 

Nebraska 

'Holdrege  Livestock  Com-  Holdrege. 
mission  Co. 

'Nebraska  Livestock  Franklin. 

Market,  Inc. 

'Platt©  Valley  Livestock  Kearney. 

Auction. 

North  Carolina 

J  &  P  Livestock  Co.,  Inc..  Fairmont. 
Robeson  Livestock  Co.,  Rowland. 

Inc. 

North  Dakota 

'Penfleld  Auction  Yards.  Bowman. 
'Stockmen’s  Livestock  Dickinson. 
Exchange,  Inc. 

Oklahoma 

'.\rdmore  Livestock  Auc-  Ardmore, 
tion. 

South  Carolina 

Greenwood  Livestock  Greenwood. 
Market,  Ine. 

Neeses  Stockyards _  Neeses. 

Tavlor  Stockyards,  John  Anderson. 

C. 

Tennessee 

'Gamaliel  Kentucky  Gamaliel,  Ky. 
Livestock  Auction,  Inc. 

(Market  located  in 
Tennessee) . 

Wisconsin 

'Midwest  Livestock  Pro-  Ettrlch. 
ducers  _ 

The  following  livestock  markets  are 
deleted  from  the  list  specifically  approved 
to  handle  interstate  shlixnents  of  cattle. 

CoLC»tADO 

'Brush  Livestock  Com-  Brush, 
mlasion  Co. 

Idaho 


'Bledsoe  Packing  Co _  Rupert. 

'Bryant  Packing  Co _  Burley. 

•Hubbard  Packing  Co _  Preston. 

'Idaho  F^lls  Meat,  Inc _ Idaho  Falls. 

•Jones  Custom  Meats _  Rigby. 

•Peoples  Quality  Pack _  Rupert. 

Iowa 

Aplington  Livestock  Auc-  Aplington. 
tion,  Inc. 

Clear  Lake  Auction _  Clear  Lake. 

Washington  Livestock  Washington. 
Auction  Market,  Inc. 


KANS.^S 

'Moline  Auction  Co _  Moline. 


Kentucky 


'Gamaliel  Kentucky 

Gamaliel. 

Livestock  Auction,  Inc. 

Graves  County  Livestock, 

Inc. 

Mayfield. 

Green  County  Stock- 

Greensburg. 

yards. 

Horse  Cave  Stockyards.. 

Horse  Cave. 

•Murray  Livestock  Com- 

Murray. 

pany,  Inc. 

Paintsville  Livestock 

Paintsville. 

Market. 

Russell  County  Stock- 

Russell  Springs. 

yards. 

Massachusetts 

'Farmer's  Live  Animal 

Littleton. 

Market  Exchange,  Inc. 

(FLAME>. 

•Michelson’s  Livestock 

South  Easton. 

Commission  Auction, 

Inc. 

•Northampton  Coop  Auc- 

Whately. 

tion  Market. 

Mississippi  • 

'Corinth  Livestock,  Inc.. 

Corinth. 

♦liberty  Livestock _ 

Liberty. 

'Mid-Mississippi  Live- 

Canton. 

stock.  Inc. 

Missouri 

'Callaway  Stock  Sales 

Fulton. 

Co. 

Linn  Countv  Auction, 

Brookfield. 

Inc. 

Nebraska 

'Alliance  Livestock  Auc- 

Alliance. 

tion  Co. 

•Franklin  Livestock  Mar- 

Franklin. 

ket. 

'Holdrege  Livestock  Mar- 

Holdrege. 

ket. 

•Producers  Platte  Valley 

Kearney. 

Livestock  Auction. 

North  Dakota 

•Schnell's  Livestock  Mar- 

Dickinson. 

ket,  Inc. 

Oklahoma 

•Ardmore  Livestock  Auc- 

Ardmore. 

tion,  Inc. 

South  Carolina 

'South  Carolina  Dept,  of 

Columbia. 

Corrections. 

Texas 

•Dalhart  Auction  Ck)., 

Dalhart. 

Inc. 

Effective  date.  The  foregoing  notice 
shall  become  effective  February  4,  1977. 

This  action  imposes  certain  restrictions 
necessary  to  prevent  the  spread  of  bru¬ 
cellosis  and  relieves  certain  restrictions 
presently  imposed.  The  action  should 
be  made  effective  promptly  in  order  to 
accomplish  its  purpose  in  the  public  in¬ 
terest  and  to  be  of  maximum  benefit  to 
persons  subject  to  the  restrictions  which 
are  relieved.  Therefore,  under  the  ad¬ 
ministrative  procedure  provisions  of  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  action  are  imprac¬ 
ticable,  unnecessary  and  ccmtrary  to  the 
public  interest,  and  good  cause  is  found 
for  making  this  action  effective  less  than 


30  days  after  publication  in  the  Federal 

Register. 

Done  at  Washington.  DC.  this  31st  day 
of  January.  1977. 

Note:  The  Animal  and  Plant  Health  In¬ 
spection  Service  has  determined  that  this 
docvunent  does  not  contain  a  major  pro¬ 
posal  requiring  preparation  of  an  Inflation 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

Pierre  A.  Chaloux, 

Acting  Deputy  Administrator, 

Veterinary  Services. 

IFR  Doc.77-3516  FUed  2-3-77;8:45  am] 


[PPQ  63»] 

SOIL  SAMPLES 

List  of  Approved  Laboratories  for  Receipt 
of  Certain  Soil  Samples 

Correction 

In  FR  Doc.  76-37689  aiH>earing  at  page 
56347  in  the  issue  for  Tuesday,  Decem¬ 
ber  28, 1976  make  the  following  changes : 

1.  On  page  56347,  in  the  second  col¬ 
umn,  just  before  the  letter  “C”.  add 
“Burton.  Joe  C.,  Milwaukee.  WI*  (10- 
30-77) 

2.  On  page  56347,  in  the  second  col¬ 
umn.  under  alphabet  “C”,  the  21st  entry 
should  read  “Campbell  Institute  ftH*  Ag¬ 
ricultural  Research,  Riverton,  NJ  *  ( 6- 
30-79) . 

3.  On  page  56348  in  the  second  column 
under  alphabet  “G”,  the  third  enti-y 
should  read  “GX  Laboratories,  Inc., 
Golden,  CO  ’  (6-30-77) 


Forest  Service 

BIG  GAME  HABITAT  IMPROVEMENT 
BURNING  OF  SERAL  BRUSHFIELDS  IN 
THE  CLEARWATER.  IDAHO  PAN¬ 
HANDLE.  AND  NEZPERCE  NATIONAL 
FORESTS 

Notice  of  Availability  of  Draft 
Environmental  Statement 

Pursuant  to  Section  102(2)  (C)  of  the 
National  Environmental  PoUcy  Act  of 
1969.  the  Forest  Service,  Department  of 
Agriculture,  has  prepar^  a  draft  envi¬ 
ronmental  statement  for  Big  Game  Hab¬ 
itat  Improvement  Burning  of  Serai 
Brushfields  in  the  Clearwater,  Idaho 
Panhandle,  and  Nezperce  National  For¬ 
ests,  Forest  Service  Report  Number 
USDA-FS-Rl-DES-Adm.  Rl-77-4. 

The  environmental  statement  concerns 
a  proposed  resource  use  Big  Game  Habi¬ 
tat  Improvement. 

This  draft  environmental  statement 
was  transmitted  to  CEQ  on  January  25, 
1977. 

Copies  are  available  for  inspection 
during  regular  working  hours  at  the  fol¬ 
lowing  locations; 

USDA  Forest  Service,  South  Agriculture 
Bldg.,  room  3230,  12th  St.  and  Independ¬ 
ence  Ave.  SW.,  Washington,  D.C.  20260. 
USDA  Forest  Service,  Northern  R^on,  Fed¬ 
eral  Building,  ro(xn  3077,  Missoula,  Mont. 
59801. 

USDA  Fmrest  Service,  Oearwater  National 
Forest,  Route  4,  Ahsahka  Road,  Oroflno, 
Idaho  83544. 
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USDA  Fc«-est  Service,  Idaho  Panhandle  Na¬ 
tional  Forests,  P.O.  Box  310,  Coeur  d’Alene, 
Idaho  83814. 

USDA  Forest  Service,  Nezperce  National  For¬ 
est,  319  E.  Main,  Orangeville.  Idaho  83530. 

A  limited  number  of  single  copies  are 
available  upon  request  to  Forest  Super¬ 
visor  Kenneth  P.  Norman,  Clearwater 
Naticmal  Forest,  Rt.  4,  Ahsahka  Road, 
Orofino,  ID  83544. 

Copies  of  the  environmental  statement 
have  been  sent  to  various  Federal,  State, 
and  local  agencies  as  outlined  in  the  CEQ 
guidelines. 

Comments  are  invited  from  the  pub¬ 
lic,  and  from  State  and  local  agencies 
which  are  authorized  to  develop  and  en¬ 
force  Environmental  standards,  and 
from  Federal  agencies  having  jurisdic¬ 
tion  by  law  or  sproial  expertise  with  re¬ 
spect  to  any  environmental  impact  in¬ 
volved  for  which  comments  have  not 
been  requested  specifically. 

CcHnments  concerning  the  proposed 
action  and  requests  for  additional  infor¬ 
mation  should  be  addressed  to  Forest 
Supervisor  Kenneth  P.  Norman,  Clear¬ 
water  National  Forest,  Rt.  4,  Ahsahka 
Road,  Orofino,  ID  83544.  Comments  must 
be  received  by  February  25,  1977  in  order 
to  be  considered  in  the  preparation  of 
the  final  environmental  statement. 

Dated:  January  25,  1977. 

Kenneth  P.  Norman, 

'  Forest  Supervisor,  Clearwater 
National  Forest,  Northern  Region. 

[PR  Doc.77-3461  Piled  2-3-77:8:46  am] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Pile  Nos.  7-4910—7-4914] 

BOSTON  STOCK  EXCHANGE 

Applications  for  Unlisted  Trading  Privileges 
and  of  Opportunity  for  Hearing 

January  28,  1977. 

In  the  matter  of  applications  of  the 
Boston  Stock  Exchange,  for  unlisted 
trading  privileges  in  certain  securities, 
Securities  Exchange  Act  of  1934. 

The  above  named  national  securities 
exchange  has  filed  i^licaUons  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and  Rule 
12f-l  thereunder,  for  unlisted  trading 
privileges  in  the  securities  of  the  com- 
panies  as  set  forth  below,  which  securi¬ 
ties  are  listed  and  registered  on  one  or 
more  other  national  securities  ex¬ 
changes: 

American  Medical  International  Inc.,  File  No. 

7-4910,  ccxnmon  stock — $1.00  par  value. 
Development  Corporation  of  America,  File 
No.  7-4911,  common  stock — $0.10  par  value. 
Texas  Eastern  Corporation,  File  No.  7-4912, 
common  stock — $3.50  par  value. 

United  Energy  Resoxuces,  Inc.,  File  No. 

7-4913,  common  stock — $1.00  par  value. 
Utah  Power  and  Light  Company,  File  No. 
7-4914,  common  stock — $12.80  par  value. 

Upon  receipt  of  a  request,  on  or  before 
February  13,  1977  from  any  interested 
pa’son,  the  Commission  will  determine 
whether  the  application  with  respect  to 
^  imy  of  the  companies  named  shall  be  set 


down  for  hearing.  Any  such  request 
should  state  briefly  the  title  of  the  se¬ 
curity  in  which  he  is  interested,  the  na¬ 
ture  of  the  interest  of  the  person  making 
the  request,  and  the  position  he  pn^xises 
to  take  at  the  hearing,  if  ordered.  In 
addition,  any  interested  person  may  sub¬ 
mit  his  views  or  any  additional  facts 
bearing  on  any  of  the  said  applications 
by  means  of  a  letter  addressed  to  the 
Secretary,  Securities  and  Exchange  Com¬ 
mission,  Washington,  D.C.  20549,  not 
later  than  the  date  specified.  If  no  one 
requests  a  hearing  with  respect  to  any 
particular  applications,  such  application 
will  be  determined  by  order  of  the  Com¬ 
mission  on  the  basis  of  the  facts  stated 
therein  and  other  information  contained 
in  the  official  files  of  the  Commission  per¬ 
taining  thereto. 

For  the  CommissiOTi,  by  the  Division 
of  Market  Regulation,  pursuant  to  dele¬ 
gated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

[FR  Doc.77-3450  Filed  2-3-77:8:45  ami 


[File  No.  7-4909] 

BOSTON  STOCK  EXCHANGE 

Application  for  Unlisted  Trading  Privileges 
and  of  Opportunity  for  Hearing 

January  28,  1977. 

In  the  matter  of  an  application  of 
Boston  Stock  Exchange,  for  unlisted 
trading  privileges  in  a  certain  security, 
Securities  Exchange  Act  of  1934. 

The  above  named  national  securities 
exchange  has  filed  an  application  with 
the  Securities  and  Exchange  Commission 
pursuant  to  section  12(f)  (1)  (B)  of  the 
Securities  Exchange  Act  of  1934  and  Rule 
12f-l  thereunder,  for  unlisted  trading 
privileges  in  Uie  security  of  the  cMnpany 
as  set  forth  below,  which  security  is  listed 
and  registered  on  one  or  more  other  na¬ 
tional  securities  exchanges: 

Bell  Canada,  File  No.  7-4909,  common  stock — 

$25  par  value. 

Upon  receipt  of  a  request,  on  or  before 
Febniary  13,  1977  from  any  interested 
person,  the  Commission  will  determine 
whether  the  application  with  respect  to 
the  company  named  shall  be  set  down  for 
hearing.  Any  such  request  should  state 
briefly  the  title  of  the  security  in  which 
that  perscm  is  interested,  the  nature  of 
the  interest  of  the  person  making  the 
request,  and  the  position  he  pnnioses  to 
take  at  the  hearing,  if  ordered.  In  addi¬ 
tion,  any  interested  person  may  submit 
his  views  or  any  additional  facts  bearing 
on  the  said  application  by  means  oi  a 
letter  addressed  to  the  Secretary  Securi¬ 
ties  and  Exchange  Commission,  Wash¬ 
ington,  D.C.  20549  not  later  than  the 
date  specified.  If  no  request  for  a  hearing 
with  respect  to  the  particular  applica¬ 
tion  is  made,  such  application  will  be 
determined  by  order  of  the  Commission 
on  the  basis  of  the  facts  stated  therein 
and  other  information  contained  in  the 
c^cial  files  of  the  Commission  pertaining 
thereto. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dele¬ 
gated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.77-3451  Filed  2-3-77:8:45  am] 


BOSTON  STOCK  EXCHANGE 

Application  for  Unlisted  Trading  Privileges 
and  of  Opportunity  for  Hearing 

January  28,  1977. 

In  the  matter  of  an  application  of 
Boston  Stock  Exchange,  for  unlisted 
trading  privileges  in  a  certain  security. 
Securities  Exchange  Act  of  1934. 

The  above  named  national  securities 
exchange  has  filed  an  application  with 
the  Securities  and  Exchange  Commis¬ 
sion  pursuant  to  section  12(f)  (1)  (B)  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted  trad¬ 
ing  privileges  in  the  security  of  the  com¬ 
pany  as  set  forth  below,  which  security 
is  listed  and  registered  on  one  or  more 
other  national  securities  exchanges: 

Varlan  Associates,  Inc.,  File  No.  7-4908,  com¬ 
mon  stock — $1.00  par  value. 

Upon  receipt  of  a  request,  on  or  before 
February  13,  1977  from  any  interested 
person,  the  Commission  will  determine 
whether  the  ai^ication  witii  respect  to 
the  comt^y  named  shall  be  set  down 
for  hearing.  Any  such  request  should 
state  briefly  the  title  of  the  security  in 
which  that  person  is  interested,  the  na¬ 
ture  of  the  interest  of  the  person  making 
the  request,  and  the  position  he  proposes 
to  take  at  the  hearing,  if  ordered.  In  ad¬ 
dition,  any  interested  person  may  submit 
his  views  or  any  additional  facts  bearing 
on  the  said  application  by  means  of  a  let¬ 
ter  addressed  to  the  Secretaiy  Securities 
and  Exchange  Cominission,  Washington, 
D.C.  20549  not  later  than  the  date  speci¬ 
fied.  If  no  request  for  a  hearing  with  re¬ 
spect  to  the  particular  application  is 
made,  such  application  will  be  deter¬ 
mined  by  order  of  the  Ccmimission  on 
the  basis  of  the  facts  stated  therein  and 
other  information  contained  in  the  of¬ 
ficial  files  of  the  Commission  pertaining 
thereto. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to  dele¬ 
gated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

|FR  Doc.77-3449  FUed  2-3-77:8:46  am] 


[Release  No.  34-13214:  FUe  No.  SR  BSPS 
77-2] 

BRADFORD  SECURITIES  PROCESSING 
SERVICES,  INC. 

Self-Regulatory  Organizations;  Proposed 
Rule  Change 

Pursuant  to  Section  19(b)  (1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s  (b)  (1) ,  as  amended  by  Pub.  L. 
No.  94-29,  16  (June  4,  1975),  notice  is 
hereby  given  that  on  Janjuary  3,  1977, 
the  above  mentioned  self-regulatory  or- 
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gaiuzation  filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change  as  follows: 

The  proposed  rule  change  is  a  modest 
fee  increase  to  the  majority  of  our  cus¬ 
tomers  which  we  believe  will  average 
firmwide  $.50  p^  transaction.  In  addi¬ 
tion,  we  will  be  billing  for  forms  usage 
at  $.10  p^  form  as  shiK>ed  to  our  cus¬ 
tomer.  Fees  for  volume  customers  will  be 
increased  based  (m  the  individually 
negotiated  fees  presently  in  effect. 

The  basis  and  purpose  of  the  foregoing 
proposed  rule  change  is  as  follows: 

The  purpose  of  the  rule  change  would 
be  to  increase  prices  to  offset  the  infia¬ 
tionary  expense  increases  we  have  ex¬ 
perienced  over  the  past  two  years  since 
our  last  general  price  increase. 

The  raising  of  fees  still  maintains  our 
basic  billing  structure  among  our  par- 
tich>ant8. 

To  date,  we  have  received  verbal  com¬ 
ments  from  two  customers  indicating 
they  understand  the  need  for  a  fee  in- 
cre£ise  but  are  questioning  the  amount 
of  it  in  view  of  the  unique  nattire  of  their 
business. 

BSPS  is  of  the  opinion  that  this  in¬ 
crease  maintains  our  competitive  posi¬ 
tion  with  other  registered  clearing  agents 
and  competing  banks. 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3) 
of  the  Securities  Exchange  Act  of  1934. 
At  any  time  within  sixty  days  of  the 
filing  of  such  prtgxised  rule  ohuige.  the 
Commission  nu^  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is  necessary 
or  appropriate  In  the  public  interest,  for 
the  protwtion  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the  Se- 
ciirlties  Exchange  Act  of  1934. 

Interested  persons  are  invited  to  sub¬ 
mit  written  data,  views  and  arguments 
concerning  the  foregoing.  Persons  desir¬ 
ing  to  make  wrlttrai  submissions  sh<Hild 
file  six  copies  ttierecff  with  the  Secretary 
of  the  Commission,  Securities  and  Ex¬ 
change  Ccanmisaion,'  Washingttm,  D.C. 
20549.  Copies  of  the  filing  with  respect  to 
the  foregoing  and  all  written  submissions 
will  be  available  for  Inspection  and  c(W 
;  ing  in  the  Publle  Reference  Room,  1100  L 
Street,  NW.,  Washington,  DX).  Cwles  of 
such  filing  win  also  be  available  for  in¬ 
spection  and  copying  at  the  principal 
^  office  of  the  idx>ve  mentioned  self -regu¬ 
latory  organlzatian.  AU  submisBimis 
should  refer  to  the  file  number  refer¬ 
enced  in  the  caption  above  and  should 
L  be  submitted  on  or  b^ore  February  25, 
'  1977. 

For  the  Commission  by  the  Divlsioa 
ot  Mhiicet  Regnlatlon,  pursuant  to  dele- 
^  gated  authorttr. 

CtaracK  A.  FazsnaiOKs. 
j  Secretary. 

I  Jamuaxt  2A  197T. 

I  [Vn  Doe.77-g4M  PttMl  »-g-7T;a:46  am.] 


[Release  Na  34-13215;  PUe  No. 

SB-OTC-T7-11 

DEPOSITORY  TRUST  CO. 

Self  RegjIatory  Organizations;  Proposed 
Rule  Change 

Pursuant  to  secUmi  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78B(b)(l),  as  amended  by  Pub. 
L.  No.  94-29,  16  (June  4,  1975),  notice 
is  hereby  given  that  on  January  6,  1977, 
the  above-mMitioned  self-regulatwy  or¬ 
ganization  filed  with  the  Securities  and 
Exchange  Commissitm  a  proposed  rule 
change  as  follows: 

Statement  of  the  Terms  of  Substance 
OF  THE  Proposed  Rule 

The  proposed  rule  change  permits 
Participants  of  The  Depository  Trust 
Company  (DTC)  to  maintain  on  deposit 
with  DTC  securities  subject  to  rei>ay- 
ment  options.  Under  the  proposed  pro¬ 
cedures,  Participants  wUl  be  able  to  take 
advantage  of  such  optuxis  without  with¬ 
drawing  the  certificates  evidencing  such 
securities  from  the  system.  The  iN*opo6ed 
rule  change  is  attached  as  Elxhibit  2  to 
DTCs  filing  on  Form  19b-4A.  File  No. 
SRr-DTC-77-1. 

Statement  of  Basis  and  Purpose 

The  basis  and  purpose  of  the  fore¬ 
going  proposed  rule  change  are  as  fol¬ 
lows: 

The  purpose  of  the  proposed  rule 
change  is  to  permit  DTC’s  Participants 
to  take  advantage  of  “repayment” 
options  throos^  DTC.  R^iayment 
options  are  available  to  holders  of  cer¬ 
tain  debt  securities,  such  as  floating 
rate  notes.  Such  holdmrs  may  dect  to 
redeem  debt  securities  on  specified  re¬ 
payment  dates.  The  DTC  repayment 
procedure  enables  Participants  to  exer¬ 
cise  repayment  options  on  certain  secu¬ 
rities  without  withdrawing  them  from 
the  system. 

The  proposed  rule  change  relates  to 
DTC’s  carrying  out  the  purposes  of  sec¬ 
tion  17A  of  Ihe  Securities  Exchange  Act 
of  1934  (the  Act)  by  increasing  DTC’s 
capacity  to  facilitate  the  prompt  and  ac¬ 
curate  clearance  and  settlemait  of  se¬ 
curities  transactions  in  that  the  pro¬ 
posed  rule  change  will  encourage  im¬ 
mobilization  of  certificates  evidencing 
securities  subject  to  repayment  options. 

Comments  regarding  the  proposed  re¬ 
payment  procedure  were  solicited  from 
DTC  Participants  by  articles  In  DTC’s 
Newslettm  at  F^daruary  1976,  May  1976, 
August  1976,  September/October  1976, 
and  November  1976.  Draft  procedures  tat 
the  proposed  service,  similar  to  the  pro¬ 
cedures  set  forth  in  Exhibit  2  to  DTC’s 
filing  on  Form  19b-4A,  FUeNa  SR-DTC- 
77-1,  were  sent  to  ParttclpantB  who 
asked  to  review  draft  procedmes.  No 
wTitt«i  comments  In  response  to  the 
Newsletter  articles  were  received. 


The  Depository  Trust  CTompany  be¬ 
lieves  that  the  proposed  rule  change  will 
cause  no  burden  on  competition. 

On  or  before  March  11, 1977,  or  within 
such  longer  period  (i)  as  the  Commis¬ 
sion  may  designate  up  to  90  days  of  such 
date  if  it  finds  such  l(Higer  p^od  to  be 
appropriate  and  publishes  its  reason.^ 
for  so  finding  or  (ii)  as  to  which  the 
above-mentioned  srff -regulatory  orga¬ 
nization  consents,  the  Commission  will: 
(A)  By  order  approve  such  proposed 
rule  change,  or  (B)  institute  proceeding.-, 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 

Interested  persons  are  invited  to  sub¬ 
mit  writtai  data,  views,  and  arguments 
concerning  the  fcn-egoing.  Persons  desir¬ 
ing  to  make  written  submissions  should 
file  6  copies  thereof  with  the  Secretary 
of  the  Commission,  Securities  and  Ex¬ 
change  Commission,  Washington,  D.C. 
20549.  Copies  of  the  filing  with  respect 
to  the  foregoing  and  ci  all  written  sub¬ 
missions  will  be  available  for  inspection 
and  copying  in  the  Public  Reference 
Room,  1100  L  Street,  N.W.,  Washington, 
D.C.«  Copies  of  such  filing  will  also  be 
available  for  inspecticm  and  cop3ring  at 
the  principal  office  of  the  above-men¬ 
tioned  seff -regulatory  organization.  All 
submissl(^  should  be  submitted  on  or 
before  February  25,  1977. 

For  the  (Tommission  by  the  Division 
of  Market  Regulation,  pursuant  to  dele¬ 
gated  authority, 

George  A.  Fitzsimmons, 
Secretary. 

Janu.ary  28,  1977. 

(FW  Doc.77-3465  PUed  2-3-77;8:45  am] 
[PUe  No.  7-49071 

PHILADELPHIA  STOCK  EXCHAN6E.  INC. 

Application  for  Unlisted  Trading  Privileges 
and  of  Opportunity  for  Hearing 

January  28,  1976. 

In  the  matter  of  an  application  of 
Philadeliffila  Stock  Exchange,  Inc.,  for 
unlisted  trading  privileges  in  a  certain 
security.  Securities  Exchange  Act  of 
1934. 

The  above  named  ni^onal  securities 
exchange  has  filed  an  application  with 
the  Securities  and  Exchange  Commissiim 
pursuant  to  section  12(D(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and  Rtde 
13f-l  tho'eunder,  for  unlisted  trading 
privileges  in  the  security  at  the  company 
as  set  fOTth  b^ow,  which  security  Is  listed 
and  registered  on  one  or  more  other  na¬ 
tional  securities  exchanges: 

EEmmuss  ImtnstrlaB,  Ine.,  FH*  No.  T-4aOT, 

orcUnary  vcMiig  commoa  stoA — 90  ym 

value.' 

Upon  receipt  oi  a  request,  on  or  befbra 
February  13,  1977  from  any  faterasted 
person,  the  Commission  win  deteoBlM 
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whether  the  application  with  respect  to 
the  company  named  shall  be  set  down 
for  hearing.  Any  such  request  should 
state  briefly  the  title  of  the  seciuity  in 
which  that  person  is  Interested,  the 
nature  of  the  interest  of  the  person  mak¬ 
ing  the  request,  and  the  position  he  pro¬ 
poses  to  take  at  the  hearing,  if  ordered. 
In  addition,  any  interested  person  may 
submit  his  views  or  any  additional  facts 
bearing  on  the  said  application  by  means 
of  a  letter  addressed  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  209  not  later  than  the 
date  specified.  If  no  request  for  a  hearing 
with  respect  to  the  particular  application 
is  made,  such  application  will  be  deter¬ 
mined  by  order  of  the  Commission  on  the 
basis  of  the  facts  stated  therein  and 
other  information  contained  in  the 
official  flies  of  the  Commission  pertain¬ 
ing  thereto. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to  dele¬ 
gated  authority. 

Geokge  a.  Fitzsimmons, 

Secretary. 

I  PR  Doc.77-3463  Piled  2-3-77,8:45  ara] 


IReleasc  No.  34-13216  Pile  Noe.  8R-MCC-76-5 
and.  SRr-MSTC-76-14  J 

MIDWEST  CLEARING  CORP.  AND 
MIDWEST  SECURITIES  TRUST  CO. 

Self-Regulatory  Organizations;  Proposed 
Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
UJ3.C.  78s(b)  (1) ,  as  amended  by  Pub.  L. 
No.  94-29,  16  (Jtme  4,  1975),  notice  is 
hereby  given  that  on  December  28,  1976, 
the  above-mentioned  self-regulatory  or¬ 
ganizations  filed  with  the  Securities  and 
Ebichange  Commisskm  proposed  rule 
changes  as  follows: 

Statement  of  the  Terms  of  Substance 
OF  THE  Proposed  Rule  Changes 

The  Midwest  Securities  Trust  Com¬ 
pany  (MSTC)  Pledge  Loan  Program  en¬ 
ables  a  participating  broker-dealer  to 
pledge  depository-held  securities  as  loan 
collateral  with  a  Pledgee  Bank.  A  broker- 
dealer  participant  may  utilize  securities 
on  deposit  with  MSTC  as  collateral  for 
a  bank  loan  without  having  to  physically 
deliver  the  stock  to  the  Pledgee  Bank. 
Pledging  is  accompanied  by  bo(A-entry 
movement  without  the  securities  leaving 
the  depository. 

The  Pledge  Loan  Program  operates 
under  the  provisions  of  the  Illinois  Uni¬ 
form  Commercial  Code  (section  8-320), 
which  provides  for  a  statutory  lien  (m  the 
securities  in  favor  of  the  traditional  pos¬ 
sessory  lien.  Book-entry  pledge  of  securi¬ 
ties  in  a  central  certificate  depository  Is 
Identical  to  the  Pledgee’s  taking  physical 
delivery  of  securities.  The  Pledgee  Bank 
has  the  same  control  and  claim  to  the 
certificates  as  if  the  Pledgee  had  main¬ 
tained  physical  possession  of  the  pledged 
securities  in  his  vault. 

The  broker-dealer  participant,  after 
making  the  customary  loan  arrange¬ 
ments  with  the  Pledgee  Bank,  submits  a 
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Pledge  of  Collateral  Form.  The  brrtcer- 
dealer  pledge  journals  securities  from  the 
broker’s  Depository  Free  Position  to  a 
Pledge  Position.  Securities  are  pledged 
on  the  records  of  the  MSTC  for  the  ac¬ 
count  of  the  Pledge  Bank.  An  authorized 
copy  of  the  Pledge  of  Collateral  Form  is 
forwarded  to  the  Pledgee  Bank  as  con¬ 
firmation  that  MSTC  has  effected  the  ap¬ 
propriate  book-entry  movements. 

All  seciulties  once  pledged  are  sub¬ 
sequently  subject  to  the  instructions  of 
the  Pledgee  Bank  for  the  duration  of  the 
pledge.  Releases  may  be  made  only  upon 
approval  by  the  Pledgee  Bank. 

Midwest  Pledge  Loan  Program  Sciii  di  i  r  of 
Charges 

Account  charges.^  Bank  Pledgee  and 
Limited  Depository  Account  (symbol  main¬ 
tenance  fee) ,  $100  per  month. 

Activity  of  charges.-  (1)  Pledge  of  Col¬ 
lateral  movement  from  pledgor’s  r^ular  ac- 
coimt  to  bank’s  pledgee  account;  $.35  per 
position  to  both  pledgee  bank  and  pledgor. 

(2)  Release  of  Collateral  movement  from 
bank’s  pledgee  account  to  pledgor’s  regular 
account:  $.35  per  position  to  both  pledgee 
bank  cmd  pledgor. 

(3)  Demand  for  Pledged  Securities  move¬ 
ment  from  bank’s  pledgee  account  to  bank's 
limited  depository  account;  No  Charge. 

Statement  of  Basis  and  Purpose 

The  basis  and  purpose  of  the  foregoing 
proposed  rule  changes  is  as  follows: 

The  purpose  of  the  proposed  rule 
changes  is  to  establish  the  Pledge  Loan 
Program,  which  is  a  fully  automated 
long-term  collateral  loan  program,  and 
to  establish  the  Program’s  attendant 
fees.  Throusdi  the  pledge  loan  program 
participants  can  negotiate  a  loan  agree- 
m^t  with  a  participating  bank  and  in¬ 
struct  Midwest  Clearing  Corporation  or 
Midwest  Secm’ities  Trust  Company  to 
move  shares  via  bookkeeping  movement 
to  the  Pledged  Position  of  Midwest  Secu¬ 
rities  Trust  Company. 

The  MSTC  Pledge  Loan  Program  en¬ 
ables  pcui;icipating  firms  to  take  full  ad¬ 
vantage  of  a  depository  for  immobiliza¬ 
tion  of  all  certificates,  which  is  a  step 
toward  the  removal  of  impediments  to 
and  the  perfection  of  the  mechanism  of 
a  national  system  for  the  prompt  and  ac¬ 
curate  clearance  and  settlement  of  se¬ 
curities.  The  proposed  rule  changes  rep¬ 
resent  an  equitable  allocation  of  reason¬ 
able  fees  among  participants. 

Comments  have  neither  been  solicited 
nor  received. 

The  Midwest  Clearing  CfUTHH-ation  and 
the  Midwest  Securities  Trust  Company 
believe  that  no  burden  has  been  placed 
on  competition. 


>  For  a  bank  with  a  regular  Midwest  Clear¬ 
ing  Corporation/Mldwest  Securities  Trust 
Company  account,  the  $100  per  month  would 
be  in  addition  to  the  $140  per  month  regular 
participant  account  charges  and  the  $100  per 
month  would  not  covmt  against  the  regular 
account’s  $250  per  month  minimiun  account 
billing  for  all  services. 

*  For  a  bank  with  a  regular  Midwest  Clear¬ 
ing  Corporatlon/Mldwest  Securities  Trust 
Company  account,  activity  charges  would 
count  towards  the  $250  per  month  minimum 
account  billing  for  all  services 


On  or  before  March  11,  1977,  or  within 
such  longer  period  (i)  as  the.Commission 
may  designate  up  to  90  day^of  such  date 
if  it  finds  such  longer  perlbd  to  be  ap¬ 
propriate  and  publishes  its  reasons  for  so 
finding  or  (ii)  as  to  which  the  above- 
mentioned  self -regulatory  organizations 
consent,  the  Commission  will:  ' 

(A)  By  order  approve  such  proposed 
rule  changes,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes  should 
be  disapproved. 

Interested  persons  are  invited  to  sub¬ 
mit  written  data,  views  and  arguments 
concerning  the  foregoing.  Persons  de¬ 
siring  to  make  written  submissions 
should  file  6  copies  thereof  with  the  Sec¬ 
retary  of  the  Commission,  Secui’lties  and 
Exchange  Commission,  Washington,  D.C. 
20549,  Copies  of  the  filings  with  respect 
to  the  foregoing  and  of  all  written  sub¬ 
missions  will  be  available  for  inspection 
and  copying  in  the  Public  Reference 
Room,  1100  L  Street,  NW.,  Washington, 
D.C.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  above-men¬ 
tion^  self -regulatory  organizations.  All 
submissions  should  refer  to  the  file  nimi- 
bers  referenced  in  the  caption  above  and 
should  be  submitted  on  or  before  Febni- 
ary  25, 1977. 

For  the  Commission  by  Uie  Division  of 
Market  Regulation,  pursuant  to  dele¬ 
gated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

January  28,  1977. 

I  PR  Doc.77-8466  Piled  2-3-77;  8: 45  Bm] 


lRelea.se  No  34-18217;  Pile  No.  SR  0?C- 
1976-11] 

OPTIONS  CLEARING  CORP. 

Self- Regulatory  Organizations;  Proposed 
Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
n.S.C.  78s(b)  (1),  as  amended  by  Pub.  L. 
No.  94-29,  16  (June  4,  1975),  notice  is 
hereby  given  that  on  December  22,  1976 
the  above-mentioned  self -regulatory  or¬ 
ganization  filed  with  the  Securities  and 
Exchange  C(»ninlssion  a  proposed  rule 
change  as  follows: 

Statement  of  the  Terms  of  Substance 
OF  the  Proposed  Rule  Change 

The  proposed  rule  change  reflects  the 
fact  that  Clearing  Members  are  entitled 
to  reimbiursement  of  margin  on  exercised 
<H>tion  contracts  where  settlement  has 
been  made  through  correspondent  clear¬ 
ing  corporations  cm  the  date  following 
the  date  on  which  settlement  is  made 
wiUi  such  clearing  corporations. 

Statement  or  Basis  and  Purpose 

The  amendment  to  Rule  692  effects 
technical  changes  in  that  rule  to  delete 
reference  to  an  Obsolete  rule  and  to  re¬ 
flect  the  fact  that  under  the  rule  changes 
ai^roved  by  the  Commission  and  coo- 
talned  in  File  No.  SR-OCC-197e-T,  let- 
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tlement  with  respect  to  exercised  option 
contracts  Is  made  threogh  more  than  one 
correspondwit  clearing  corperatton. 

The  proposed  rule  change  relates  to 
the  protection  of  Investws  and  the  pub¬ 
lic  interest  by  insuring  that  clearing 
members  are  entitled  to  reimbursement 
of  margin  on  exercised  options  contracts 
after  settlement  has  been  made. 

Comments  were  not  and  are  not  in¬ 
tended  to  be  solicited  with  respect  to  the 
proposed  rule  change. 

*  OCC  does  not  b^eve  that  the  proposed 
rule  change  would  impose  any  burd«i  on 
competition. 

On  or  before  March  11, 1977,  or  within 
such  longer  period  (i)  as  the  CommlssiMi 
m^y  designate  up  to  90  days  of  such  date 
if  it  finds  such  longer  period  to  be  ap¬ 
propriate  and  publishes  its  reasons  for  so 
finding  or  (il)  as  to  which  the  above- 
mentioned  self -regulatory  organization 
[  consents,  the  Commission  will : 

(A)  By  order  aiH»*ove  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should 
be  disapproved. 

Interested  persons  are  invited  to  sub¬ 
mit  written  data,  views,  and  arguments 
concerning  the  foregoing.  Persons  de¬ 
siring  to  make  writtmi  submissions 
should  file  six  copies  thereof  with  the 
Secretary  of  the  Commlsskm,  Securities 
and  Exchange  Commission,  Washingt<m, 
D.C.  20549.  Copies  of  the  filing  with  re¬ 
spect  to  the  foregoing  and  of  all  written 
submissions  wlU  be  available  for  inspec¬ 
tion  and  copying  at  the  prinoipal  office 
of  the  above  mentioned  self-regulatory 
organization.  All  submissions  should  re¬ 
fer  to  the  file  number  referenced  in  the 
caption  above  and  should  be  sutxnitted 
on  or  before  February  25,  1977. 

Fcm*  the  C(xiunlssion  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

I  Secretary. 

January  28, 197T. 

[FR  Doc.77-3467  Wed  2-3-77:8:46  am] 


[SBr-PSB-7e-39] 

PACIFIC  STOCK  EXCHANGE,  INC. 

Order  Approving  Proposed  Rule  Change 

On  December  22, 1976,  the  Pacific  Stock 
Exchange,  Inc.  (“PSE”) ,  606  South  Hffl 
Street,  Los  Angles,  California  90014, 
filed  with  the  Commission,  pursuant  to 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  (the  “Act”) ,  as  amended  by 
the  Securities  Acts  Amendments  of  1975, 
and  Rule  19b-4  thereunder,  copies  of  a 
proposed  rule  change  to  provide  for  the 
expansion  of  the  PSE  Board  from 
thirteen  members  to  fifteen  members. 

Notice  of  the  proposed  rule  change  to¬ 
gether  with  the  terms  of  substance  of  the 
proposed  rule  change  was  given  by  pub¬ 
lication  of  a  Commission  Release  (Secu¬ 
rities  Exchange  Act  Release  No.  13117, 
December  29,  1976)  and  by  publication 
in  the  Febenai.  Registee  (41  FR  1553, 
January  7, 1977) . 

The  CornmiEskNi  finds  that  the  pro¬ 
posed  rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
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and  regulations  thereunder  applicable  to 
national  securities  exchanges,  and  in 
particular,  the  requirements  of  section 
6,  and  the  rules  and  regulations  there¬ 
under. 

Further,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  alter 
the  date  of  publication  of  notice  of  filing 
thereof.  These  amendments  make  the 
PSE  Constitution  consistent  with  that 
p>ortion  of  section  6(b)(3)  of  the  Act 
which  requires  that  rules  of  registered 
national  securities  exchanges  “provide 
that  one  or  more  directors  shall  be  repre¬ 
sentative  of  issuers  and  Investors  and  not 
be  associated  with  a  member  of  the  ex¬ 
change,  broker,  or  dealer.” 

It  is  therefore,  ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  filed  with  the  Com¬ 
mission  on  December  22,  1976,  be,  and  It 
hereby  is,  approved. 

For  the  Commission  by  the  Division 
Market  Regulation,  pursuant  to  dele¬ 
gated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[PR  Doc.77-3452  Piled  2-3-77:8:46  am] 


CIVIL  AERONAUTICS  BOARD 

[Docket  30309] 

ATLANTA-CHARLESTON  COMPETITIVE 
NONSTOP  CASE 

Prehearing  Conference 

Notice  is  hereby  given  that  a  prehear¬ 
ing  cxmference  in  the  above-entitled 
matter  is  assigped  to  be  held  on  April  19, 
1977,  at  9:30  am.  (local  time),  in  Room 
1003,  Hearing  Room  A,  Universal  North 
Building,  1875  Connecticut  Avenue,  N.W., 
Washingtmi,  D.C.  before  Administrative 
Law  Judge  Stephen  J.  Gross. 

In  order  to  facilitate  the  conduct  of  the 
conference,  parties  are  instructed  to  sub¬ 
mit  one  copy  to  each  party  and  six  cc^>ies 
to  the  Judge  of  (1)  proposed  statemaits 
of  issues;  (2)  proposed  stlpulatiims;  (3) 
proposed  requests  for  information  and 
for  evidence;  (4)  statements  of  positions; 
and  (5)  proposed  procedural  dates.  The 
Bureau  of  Operating  Rights  will  circu¬ 
late  its  material  on  or  before  April  1, 
1977,  and  the  other  parties  on  or  before 
April  11,  1977.  The  submissions  of  the 
other  parties  shall  be  limited  to  points 
on  which  they  differ  with  the  Bureau  of 
Operating  Rights,  and  shall  follow  the 
numbering  and  lettering  used  by  the  Bu¬ 
reau  to  facilitate  cross-referencing. 

Dated  at  Washington,  D.C.,  January 
28,  1977. 

Henry  M.  Switkay, 

Acting  Chief 

Administrative  Law  Judge. 

[PR  Doc.77-3646  PUed  2-3-77:8:46  am] 


[Order  77-1-164:  Docket  No.  30359] 

FRONTIER  AIRUNES,  INC. 

Order  Granting  Emergency  Exemption 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington.  D.C. 
on  the  31st  day  of  January,  1977. 
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Frontier  Airlines,  Inc.  (Frontier)  Iwr 
application-  filed  January  17,  1977,  in 
Docket  30359,  requests  an  onergmey 
exemption  from  the  requirements  of 
Order  74-12-109'  insofar  as  that  order 
would  otherwise  prevent  it  from  estab¬ 
lishing  fare  levels  between  Fayetteville 
and  Fort  Smith,  Arkansas,  on  the  one 
hand,  and  Dallas/Fort  Worth,  Texas  on 
the  other  hand,  which  would  match 
those  charged  by  Scheduled  Skyways, 
Inc.,  (SSI)  a  commuter  air  carrier  now 
operating  in  these  markets  pursuant  to 
Part  298  of  the  Board’s  Economic  Regula¬ 
tions. 

In  support  of  its  application  Frontier 
states  that  it  is  the  only  certificated  air 
carrier  providing  service  between  Fayet¬ 
teville,  Tort  Smith  and  Dallas/Fort 
Worth;  and  that  on  December  1.  1976. 
SSI  inaugurated  service  in  these  markets 
at  fares  approximately  92  percent  of  the 
thra  minimum  lawful  formula  fares  for 
certificated  carriers,  pursuant  to  Orders 
74-12-109  and  76-8-52.*  Furthermore, 
the  carrier  alleges  that  if  it  is  required 
to  charge  the  minimum  lawful  Phase  9 
coach  fares  In  these  two  markets  it  will 
be  placed  at  a  distinct  competitive  dis¬ 
advantage  and  be  unable  to  effectively 
compete  with  SSI;  that  the  Board  has 
previously  granted  an  exemptima*  from 
the  uniform  pricing  formula  imposed  by 
Hiaso  9,  for  the  purpose  of  permitting 
carriers  opting  to  take  advantage  of  a 
general  fare  increase  to  remain  competi¬ 
tive  with  carriers  declining  to  adopt  such 
increases;  and  that  the  Board  has 
similarly  held,  in  the  Interstate  and  In¬ 
trastate  Fares  in  California  and  Texas 
Markets,*  that  fares  of  certificated  car¬ 
riers  may  be  lowered  below  Phase  9 
minima  to  the  ext^t  necessary  to  meet 
the  competition  frmn  intrastate  carriers. 
Finally,  Frontier  argues  that  the  poiicv 
established  by  the  Board  with  respect  to 
matching  fares  of  intrastate  carriers  is 
equally  applicable  to  the  situation  with 
which  the  carrier  is  confronted  in  this 
instance.  As  an  added  matter  the  carrier 
suinoimces  its  intention,  in  the  event  the 
Instant  exemptiim  request  is  granted,  of 
requesting  sh<Mt-notlce  permisslmi  to  file 
matching  tariffs  In  the  two  markets  at 
Issue  for  effectiveness  on  February  1, 
1976.' 

No  answers  have  been  filed  in  opposi¬ 
tion  to  Frontier’s  application. 

Upon  review  of  the  statements  con¬ 
tained  In  the  application  and  all  other 


*  December  27,  1974;  Phase  9  of  the  Domes¬ 
tic  Passenger -Pare  Investigation  (DPPI) . 

•December  27,  1974,  and  August  10,  1976. 
When  Frontier  adopts  the  recently  approved 
two-percent  general  fare  increase  (Order 
77-1-93,  January  14,  1977)  on  February  1, 
1977,  the  SSI  fares  (If  they  remain  at  the 
levels  alleged  In  the  instant  application) 
wUl  drop  to  91  and  90  percent  of  Frontier'a 
lawful  minimum  fares  between  Fayetteville 
and  Dallas  and  Fort  Smith  and  Dallas,  re¬ 
spectively. 

»  Order  76-2-98,  February  25,  1976.  Cf.  also 
Order  77-1-92,  January  14, 1977. 

‘  Docket  24779,  Order  76-2-23. 

•  We  note  this  is  the  same  day  Frontier’s 
original  tariff,  filed  on  customary  notice, 
would  have  implemeBted  mateUng  fare*.  M 
Frontier  notes,  that  tariff  was  lejeetad  (Se¬ 
lection  Notice  No.  B-6189)  for  lack  of  con¬ 
formity  with  Phase  9  requirements. 
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NOTICES 


relevant  matters  we  find  tliat  enforce¬ 
ment  of  the  requirements  of  Phase  9  of 
the  DPFI,  insofar  as  they  would  prevent 
Fronti^  from  matching  coach  fares  of¬ 
fered  by  SSI  between  Fayetteville/ Port 
Smith  and  Dallas/Port  Worth  would  be 
an  undue  burden  on  the  carrier  by  reason 
of  the  limited  extent  of  and  unusual  cir¬ 
cumstances  affecting  its  operations  and 
would  not  be  in  the  public  Interest. 

We  believe  that  granting  the  requested 
exemption  authority  comports  with  our 
long-standing  policies  according  the 
maximum  possible  pricing  flexibility  to 
local  service  carriers  and  permitting  cer¬ 
tificated  carriers,  generally,  to  match 
genuinely  competitive  fares.  We  would 
emphasize  that  this  exemption  in  no  way 
represents  a  departure  from  our  basic 
commitment  to  an  overall  imiform  fare 
structure  and  formula.  The  instant  case 
has,  however,  brought  to  light  an  anom¬ 
aly  in  the  application  of  the  uniform - 
form\ila  principle  which  the  exemption 
will  correct.  Furthermore,  in  light  of 
Frontier’s  original  attempt  to  file  match¬ 
ing  tariffs — made  permissible  herein — on 
custtxnary  notice,  we  will  also  grant  the 
carrier  short-notice  permission  to  refile 
such  tariffs  for  effectiveness  on  Febru¬ 
ary  1, 1977. 

Accordingly,  pursuant  to  the  Federal 
Aviation  Act  of  1958,  as  amended,  and 
particularly  sections  204fa'‘,  403,  404, 
and  1002  thereof. 

It  is  ordered,  That: 

1.  Frontier  Airlines,  Inc.  be,  and  it 
hereby  is  exempted  from  the  require¬ 
ments  of  Order  74-12-109  to  the  extent 
necessary  to  permit  it  to  file  tariffs  con¬ 
taining  fares  between  Fayetteville  and 
Fort  Smith,  Arkansas,  on  the  one  hand 
and  Dallas/Port  Worth,  Texas  on  the 
other,  matching  the  published  coach 
fares  of  Scheduled  Skyways,  Inc.  in  those 
two  markets; 

2.  To  the  extent  not  granted  herein, 
the  application  in  Docket  30359  be,  and 
it  hereby  is  denied;  and 

3.  A  copy  of  this  order  be  served  upon 
all  UJB.  certificated  air  carrier  parties  in 
Phase  9  of  the  Domestic  Passenger-Fare 
Investigation*  and  Scheduled  Skyways, 
me. 

This  order  will  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 
Secretary. 

|PR  Doc.77-3649  Piled  2-3-77:8:46  ami 


I  Docket  29123;  Agreement  C.A.B.  26318; 
Order  77-2-dl 

INTERNATIONAL  AIR  TRANSPORT 
ASSOCIATION 

Agreement  Relating  to  Passenger  Fares 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.C.  on  the 
1st  day  of  February,  1977. 

An  agreement  has  beai  filed  with  the 
Board  pursuant  to  section  412(a)  of  the 
Federal  Aviation  Act  of  1958  (the  Act) 
•nd  Part  261  of  the  Board's  Economic 


•  Oidor  74-12-109,  December  27, 1974. 


Regulations  between  various  air  carriers, 
foreign  air  carriere,  and  other  carriers 
embodied  in  the  Resolutions  of  the  Joint 
Traffic  Conferences  of  the  mtemational 
Air  Transport  Association  (lATA).  The 
agreement,  adopted  by  mall  vote,  has 
been  assigned  the  above  C.A.B.  agree¬ 
ment  number. 

The  agreement  would  increase  fares  to 
and  from  Turkey  by  $1  and  $2  for  one¬ 
way  and  round-trip  fares,  respectively, 
to  reflect  a  recent  decision  of  the  Turkish 
(jovemment  to  increase  the  airport  pas¬ 
senger  service  charge  applicable  to  all 
embarking  passengers. 

Upon  consideration  of  the  agreement 
and  all  other  relevant  matters,  the  Board 
has  determined  to  disapprove  the  agree¬ 
ment.  Documentation  with  the  agree¬ 
ment  indicates  that  the  airport  i>assen- 
ger  service  charge  in  Turkey  is  applica¬ 
ble  to  all  embarking  passengers;  hence, 
the  fee  is  levied  only  on  passengers  de¬ 
parting  Turkey.  As  the  Board  has  pre¬ 
viously  noted  (Order  77-1-48),  we  per¬ 
ceive  no  rationale  for  permitting  the  car¬ 
riers  to  increase  round-trip  fares  by  twice 
the  increase  in  one-way  fares  since,  in 
either  case,  the  passenger  would  only  be 
required  to  pay  a  single  embarkation  tax 
to  the  Turkish  authorities.  Neither  is  it 
clear  why  a  one-way  passenger  inbound 
to  Turkey  should  pay  an  additional  $1  to 
“offset”  an  embarkation  fee  which  would 
not  be  applicable  to  his  journey.  Finally, 
we  see  no  reason  why  passengers  who 
stopover  in  Turkey  en  route  to  other 
destinations  should  not  be  required  to 
pay  any  additional  amount.  Thus,  the 
proposed  fare  increases  appear  to  bear 
little  relationship  to  the  actual  incidence 
of  the  tax.  We  have  no  objection  to  car¬ 
riers’  offsetting  the  revenue  loss  created 
by  the  tax  increase.  However,  it  should 
be  deme  in  a  more  equitable  mamier. 

Pursuant  to  the  Federal  Aviation  Act 
of  1958,  and  particularly  sections  102, 
204(a)  and  412  thereof,  it  is  found  that 
Resolutions  200,  JT12,  J’r23,  JT123  (Mail 
76)  005L,  incorporated  in  Agreement 
C.A.B.  26318,  are  adverse  to  the  public 
Interest  and  in  violation  of  the  Act: 

Accordingly,  it  is  ordered.  That: 

Agreement  C.A.B.  26318  be  and  her^y 
is  disapproved. 

This  order  will  be  published  in  the 
Federal  Register. 

By  the  (?ivil  Aeronautics  Board: 

Phyllis  T.  Kaylor, 
'Secretary. 

IFB  DOC.77-3650  PUed  2-3-77;8:46  am] 


[Docket  26364} 

NORTH  CENTRAL  AIRLINES,  INC. 

Hearing 

In  the  matter  of  certificate  application 
(Milwaukee/Duluth/Supertor  -  Winni¬ 
peg). 

Notice  is  hereby  given,  pursuant  to  the 
provisions  cd  the  Federal  Aviation  Act 
of  1958,  as  amended,  that  hearing  in 
the  above-entitled  matter  is  assigned  to 


be  held  on  March  15.  1977,  at  9:30  am 
in  Room  1003,  Hearing  Room  C,  Uni¬ 
versal  North  Building,  1875  Connecticut 
Avenue,  NW.,  Washington.  D.C. 

For  information  concerning  the  is¬ 
sues  involved  and  other  details  in  this 
proceeding,  interested  persons  are  refer¬ 
red  to  the  prehearing  conference  report 
and  supplemental  prehearing  conference 
report  served  Novanber  23  and  Decem¬ 
ber  10, 1976,  respectively,  and  other  docu¬ 
ments  which  are  in  the  docket  of  this 
proceeding  on  file  in  the  Docket  Section 
of  the  Civil  Aeronautics  Board. 

Dated  at  Washington,  D.C.,  Jan¬ 
uary  31, 1977. 

Katherine  A.  Kent, 
Administrative  Law  Judge. 

|FR  Doc.77  3648  Piled  2-3-77:8:45  am] 


[Docket  20421,  etc.] 

OKLAHOMA-OENVER-SOUTHEAST  POINTS 
INVESTIGATION 

Oral  Argument 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Federal  Aviaion 
Act  of  1958,  as  amended,  that  oral  argu¬ 
ment  in  this  proceeding  is  assigned  to  be 
held  before  the  Board  on  February  24, 
1977,  at  10.00  am.  (local  time) ,  in  Room 
1027,  Universal  Building,  1825  Connecti¬ 
cut  Avenue,  NW.,  Washington,  D.C. 
Argument  will  be  limited  to  the  issues 
set  forth  in  Order  77-1-155,  adopted 
January  28, 1977. 

Dated  at  Washington,  D.C.,  January 
31, 1977. 

Henry  M.  Switkay, 

Acting  Chiej 

Administrative  Law  Judge. 

[FR  Doc.77-364e  Filed  2-3-77:8:45  am ) 


[Docket  29295] 

UNITED  STATES-LATIN  AMERICA  ALL¬ 
CARGO  SERVICE  INVESTIGATION 

Hearing 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Federal  Aviation  Act 
of  1958,  as  amended,  that  a  hearing  in 
the  above-entitled  proceeding  will  be 
held  on  March  21,  1977,  at  9:30  am. 
(local  time),  in  Room  1003,  Hearing 
Ro(Mn  A.  1875  Connecticut  Avenue,  NW., 
Washington,  D.C.,  before  Administrative 
Law  Judge  Willison  A.  Elane,  Jr. 

For  information  concerning  the  issues 
involved  and  other  details  of  this  pro¬ 
ceeding,  Interested  persons  are  referred 
to  the  pr^earing  conference  report 
served  on  October  27,  1976,  and  other 
documents  which  are  in  the  docket  of 
this  proceeding  on  file  in  the  Docket  Sec¬ 
tion  of  the  Civil  Aeronautics  Board. 

Dated  at  Washington,  D.C.,  Janu¬ 
ary  31, 1977. 

William  A.  Kame.  Jr., 
AdministraUve  Lam  Judge. 

[nt  Doc.77-3647  PUed  »-S-T?:8;46  mh) 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
SPECIAL  CENSUSES 
Results;  Hueytown,  Ala.,  et  al. 

The  Bureau  of  the  Census  conducts  a 
progrram  whereby  a  local  or  State  gov¬ 
ernment  can  contract  with  the  Bureau  to 
conduct  a  special  census  of  population. 
The  content  of  a  special  census  is  ordi¬ 
narily  limited  to  questions  on  relation¬ 
ship  to  the  head  of  the  household,  age, 
race,  and  sex,  although  additional  items 
may  be  included  at  the  request  and  ex¬ 
pense  of  the  sponsor.  The  enumeration 
in  a  special  census  is  conducted  under 
the  same  concepts  which  govern  the  De¬ 
cennial  Census. 

Summary  results  "of  special  censuses 
are  published  semiannually  in  the  Cur¬ 
rent  Population  Reports — Series  P-28, 
prepared  by  the  Bureau  of  the  Census. 
For  each  area  which  has  a  special  census 
population  of  50,000  or  more,  a  separate 
publication  showing  data  for  that  area 
by  age,  race,  and  sex  is  prepared.  K  the 
area  has  census  tracts,  these  data  are 
shown  by  tracts. 

The  data  shown  in  the  following  table 
are  the  results  of  special  censuses  con¬ 
ducted  since  Jime  30,  1976,  for  which 
tabulations  '  were  cwnpleted  between 
January  1,  1977,  and  January  31,  1977. 

Dated:  January  31, 1977, 


Robert  L.  Hagan, 
Acting  Director, 
Bureau  of  the  Census. 


State/place  or 
si)€rial  area 

County 

Date  of 
census 

Population 

Alabama:  Huey- 

Jefferson.. 

Xov.  2 

12,127 

town,  city. 

Illinois; 

Blooming  dale. 

DuPage... 

Oct.  27 

9,936 

village. 

Princeton,  city _ 

..  Bureau _ 

Oct.  14 

7,035 

Indiana;  Goshen, 

Klkhart... 

Nov.  9 

18,709 

city. 

Iowa: 

Atlantic,  city . . 

..  Cass . 

Nov.  8 

7,324 

Atalissa,  city . . 

..  Muscatine. 

...do . 

365 

Michigan:  Davison, 

Genesee... 

Oct.  28 

6, 193 

city. 

(FR  Doc  .77-3388  Filed  2-3-77:8:46  ami 


Domestic  and  International  Business 
Administration 

ENVIRONMENTAL  PROTECTION  AGENCY 

Application  for  Duty-Free  Entry  of 
Scientific  Article 

The  Environmental  E*rotection  Agency 
has  withdrawn  its  applicaticm  for  duty¬ 
free  «itry  of  a  Plasma  Laser  Probe 
Attachment  (Docket  No.  76-00296) .  Ac¬ 
cordingly,  further  administrative  pro¬ 
ceedings  will  not  be  taken  by  the  D^iart- 
ment  of  CMiunerce  with  respect  to  this 
application. 

(Catalog  ot  Federal  DcHneatlc  Assistance  Pro¬ 
gram  No.  11.106,  ImportatiMi  ot  Duty-Free 
Educational  and  ScienUfle  Materials) 

Richard  M.  Oeppa, 
Director, 

.  Special  Import  Programs  Division. 
(PR  Doc.77-8740  Pfled  g-8-77:8:46  am] 


UNIVERSITY  OF  MINNESOTA 

Decision  on  Application  for  Duty-Free  Entry 
of  Scientific  Article 

The  following  is  a  decision  on  an  ap¬ 
plication  for  duty-free  entry  of  a  scien¬ 
tific  article  pflrsuant  to  section  6(c)  of 
the  Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Sta.  897)  and  the  regula¬ 
tions  issued  thereunder  as  amended  (15 
CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
Department  of  Commerce,  at  the  Office 
of  Import  Programs.  Department  of 
Commerce.  Washington,  D.C.  20230. 

Docket  number:  76-00521.  Applicant: 
University  of  Minnesota,  380  Lyson 
Laboratories.  Minneapolis,  Minnesota 
55455.  Article:  Blood  pressure  monitor. 
Manufacturer:  Ueda  Kosan  K.K..  Japan. 
Intended  use  of  article:  The  article  is 
intended  to  be  used  for  research  on  the 
differences  in  stroke  incidence,  reflected 
in  rat  blood  pressure. 

Comments;  No  comments  have  been 
received  with  respect  to  this  application. 
Decision;  Application  approved.  No  in¬ 
strument  or  apparatus  of  equivalent  sci¬ 
entific  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States.  Reasons:  The  foreign 
article  is  to  be  used  in  a  collaborative 
study  involving  distant  institutions. 
Identical  instruments  and  procedures 
will  be  used  to  avoid  the  possibility  that 
subtle  differences  in  technique  might 
equivocate  the  comparibility  of  results. 
In  this  connection,  the  Department  of 
Health.  Education,  and  Welfare  (HEW) 
advises  in  its  memorandum  dated  De¬ 
cember  20,  1976  that  closely  identical  in¬ 
struments  are  pertinent  to  the  appli¬ 
cant’s  intended  use.  HEW  also  advises 
that  it  knows  of  no  domestic  instrument 
of  equivalent  scientific  value  to  the  for¬ 
eign  article  for  the  applicant’s  intended 
purposes. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  11.106,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials.) 

Richard  M.  Seppa, 
Director. 

Special  Import  Programs  Division. 

(PR  Doc.77-3738  Filed  2-3-77:8:45  am] 


UNIVERSITY  OF  ROCHESTER 

Decision  on  Application  for  Duty-Free  Entry 
of  Scientific  Article 

The  following  is  a  decision  on  an  ap¬ 
plication  for  duty-free  entry  of  a  scien¬ 
tific  article  pursuant  to  section  6(c)  of 
the  Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897)  and  the  regula¬ 
tions  issued  thereunder  as  amended  (15 
CFR  Part  301). 


A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
during  ordinary'  business  hours  of  the 
Department  of  Commerce,  at  the  Office 
of  Import  Programs.  Department  of 
Commerce,  Washington,  D.C.  20230. 

Docket  number:  76-00518.  Applicant; 
The  University  of  Rochester — Strong 
Memorial  Hospital,  Department  Ob- 
Gyn,  601  Elmwood  Avenue,  Rochester, 
New  York  14642.  Article:  Leisegang 
stereo  camera  colposcope  Model  IIIB. 
and  Teaching  ’Tube  accessory.  Manufac¬ 
turer:  Leisegang  KG,  West  Germany. 
Intended  use  of  article:  The  article  is  in¬ 
tended  to  be  used  for  studies  of  cancer  of 
the  cervix  and  vagina  by  providing  ear¬ 
lier  diagnosis  by  directed  biopsy  thereby 
reducing  the  need  for  conization  and 
hospitalization.  In  addition,  the  article 
will  be  used  for  teaching  of  medical 
students  in  Gyn  Oncology. 

Conftnents:  No  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  approved.  No  in¬ 
strument  or  apparatus  of  equivalent  sci¬ 
entific  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States.  Reasons:  This  applica¬ 
tion  is  a  resubmission  of  Docket  number 
76-00312  which  was  denied  without  prej¬ 
udice  to  resubmission  on  June  1,  1976  for 
informational  deficiencies.  The  foreign 
article  is  equipped  with  a  35  millimeter 
stereo  camera.  The  Department  of 
Health,  Education,  and  Welfare  (HEW  > 
advises  in  its  memorandum  dated  De¬ 
cember  20,  1976  that  the  capability  de¬ 
scribed  above  is  pertinent  to  the  appli¬ 
cant’s  intended  uses.  HEW  also  advises 
that  it  knows  of  no  domestic  instru¬ 
ment  of  equivalent  scientific  value  to  the 
foreign  article  for  the  applicant’s  in¬ 
tended  purixises. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  11.105,  Imputation  of  Duty-Free 
Educational  and  Scientific  Materials.) 

Richard  M.  Seppa, 
Director. 

Special  Import  Programs  Division. 

[FR  Doc.77-3739  Filed  2-3-77:8:46  am] 


Economic  Development  Administration 
TENSOR  CORP. 

Determination  of  Eligibility  To  Apply  for 
Trade  Adjustment  Assistance 

A  petition  by  Tensor  Corporation.  333 
Stanley  Avenue.  Brooklyn.  New  York 
11207,  a  producer  of  high  Intensity  lamps 
and  metal  tennis  racquets,  was  accept^ 
for  filing  on  January  26,  1977,  pursuant 
to  Section  251  of  the  Trade  Act  of  1974 
(Pub.  L.  93-618)  and  9  315.23  of  the  Ad¬ 
justment  Assistance  Regiulations  for 
Firms  and  Communities  (13  CFR  Part 
315).  Consequently,  the  United  States 
Department  of  Commerce  has  initiated 
an  investigation  to  determine  whether 
increased  imports  into  the  United  States 
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of  articles  like  or  directly  competitive 
with  those  produced  by  the  firm  contrib¬ 
uted  importantly  to  total  or  partial  sep¬ 
aration  of  the  firm’s  workers,  or  threat 
thereof,  and  to  a  decrease  in  sales  or 
production  of  the  petitioning  firm. 

Any  party  having  a  substantial  inter¬ 
est  in  the  proceedings  may  request  a 
public  hearing  on  the  matter.  A  request 
for  a  hearing  must  be  received  by  the 
Chief,  Trade  Act  Certification  Division, 
Economic  Development  Administration, 
Department  of  Commerce,  Washington, 
D.C.  20230,  no  later  than  the  close  of 
business  on  February  14,  1977, 

Jack  W.  Osburn,  Jr., 
Chief,  Trade  Act  Certification 
Division,  Office  of  Planning 
and  Program  Support. 

[FR  Doc.77-3607  Filed  2-3-77;8:45  am] 


PLANT  HANGER  INDUSTRY 
Study  of  Producing  Firms 
Summary 

The  Department  of  Commerce  has 
conducted  a  study  of  the  firms  in  the 
plant  hanger  industry  pursuant  to  sec¬ 
tion  264  of  the  Trade  Act  of  1974.  Such 
a  study  is  to  be  made  and  its  results  re¬ 
ported  to  the  President  whenever  the  In¬ 
ternational  Trade  Commission  makes  an 
import  relief  Investigation  of  an  Industry 
under  section  201  (b)  of  the  Act, 

In  its  report  to  the  President  of  De¬ 
cember  22,  1976,  the  Commission  by  a 
6-to-O  vote  concluded  that  Increased 
imports  of  plant  hangers  are  not  a  sub¬ 
stantial  cause  of  serious  Injury  or  threat 
thereof  to  the  domestic  Industry  pro¬ 
ducing  like  or  directly  competitive  prod¬ 
ucts. 

A  device  for  the  suspension  of  a  potted 
plant  or  planter,  plant  hangers  are  usu¬ 
ally  made  out  of  textile  fiber  products 
(macrame),  although  they  may  also  be 
made  out  of  wood,  shells,  leather,  plastic, 
metal,  or  other  materials. 

Two  principal  categories  of  producers 
are  recognized  in  the  domestic  plant 
hanger  Industry:  (1)  Mwiufacturers, 
and  (2)  hobbyists  and  craftspeople.  The 
first  category  primarily  consists  of  firms 
with  production  facilities,  warehousing 
space,  employees  engaged  directly  in  pro- 
ducUon,  and  the  capacity  to  produce  in 
volume.  The  Commission  identified 
twenty-six  firms,  wdth  annual  sales 
ranging  from  less  than  fifty  thousand 
dollars  to  more  than  one  million  dollars, 
which  collectively  account  for  the  bulk 
of  the  plant  hangers  manufactured 
domestically.  The  second  category  is 
composed  of  thousands  of  hobb3rists  and 
craftspeople  producing  plant  hangers  for 
their  own  use  or  for  friends  and  rela¬ 
tives,  and  selling  them  directly  to  con¬ 
sumers  or  to  small  retailers. 

'The  plant  hanger  industry  is  relatively 
new,  with  the  majority  of  the  firms  hav¬ 
ing  been  engaged  in  production  for  less 
than  two  years.  Until  1972,  the  industry 
consisted  primarily  of  craftspec^e, 
hobbyists,  and  proprietors  working  in 
basements  and  garages  of  homes.  Since 
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1972,  arniual  shipments  by  producing 
companies  in  this  country  have  Increased 
dramatically.  Annual  imports  of  plant 
hangers  have  also  increased  significantly 
and  now  account  for  more  than  90  per¬ 
cent  of  £q>parent  domestic  consiunption. 
The  leading  foreign  suppliers  of  plant 
hangers  in  1975  were  the  Republic  of 
China,  the  Philippines,  and  Mexico. 

To  be  certified  eligible  to  apply  for 
trade  adjustment  assistance,  a  firm  must 
petition  the  Department  of  Commerce 
and  demonstrate  that  increased  imports 
of  articles  like  or  directly  competitive 
w'ith  those  produced  by  the  firm  contrib¬ 
uted  importantly  to  declines  in  sales  or 
production,  or  both,  mid  to  the  sepwira- 
tion,  or  threat  of  separation,  of  a  signifi¬ 
cant  number  or  proportion  of  the  firm’s 
workers.  A  trade-impacted  producing 
firm  may  petition  the  Department  for 
certification  at  any  time  regardless  of  a 
prospective  Commission  finding  or  its  re¬ 
sults.  For  firms  in  the  plant  hanger  in¬ 
dustry  that  are  considering  petitioning 
for  certificatioh,  the  first  requirement  of 
the  qualifying  criteria  has  been  met, 
since  U.S.  imports'  of  plant  hangers  have 
increased  dramatically  in  recent  years. 

As  of  the  date  of  this  report,  only  one 
firm  in  the  plant  hanger  industry  has 
petitioned  seeking  certification  of 
eligibility  to  apply  for  trade  adjustment 
assistance.  ’That  firm  has  been  certified 
and  is  currently  developing  its  adjust¬ 
ment  proposal. 

Of  the  remaining  plant  hanger  pro¬ 
ducers  identified  by  the  Commission  for 
which  there  are  data  available  for  1975 
and  1976,  six  appear  to  have  an  absolute 
decline  in  employment  and  either  total 
sales  or  total  production.  However, 
absent  an  investigation  of  each  individ¬ 
ual  firm,  we  cannot  state  definitively 
that  imports  contributed  importantly  to 
those  declines.  Moreover,  even  if  these 
six  firms  were  to  meet  all  of  the  criteria 
for  certification,  we  would  not  be  able  to 
say  that  they  are  likely  to  be  certified 
eligible  until  they  have  actually  peti¬ 
tioned  the  Department. 

Very  few,  if  any,  of  the  thousands  of 
craftspeople  could  be  considered  as  firms 
for  the  purpose  of  petitioning  for  certifi¬ 
cation,  and  not  many  would  be  able  to 
demonstrate  decreasing  emplosmient  if 
producing  plant  hangers  is  only  a  spare 
time  occupati<»i. 

Although  in  its  investigation  the  Com¬ 
mission  distinguished  hanging  planters 
from  plant  hangers,  and  did  not  include 
them  in  its  finding,  the  Commission  did 
indicate  that  there  are  hanging  plant¬ 
ers  which  could  be  considered  directly 
competitive  with  plant  hangers. 

There  are  about  thirty  firms  engaged 
in  the  production  of  hanging  planters. 
However,  of  those  for  which  data  are 
available  for  1975  and  1976,  none  appear 
to  meet  the  criteria  for  certification  \m- 
der  the  Trade  Act.  In  most  instances  the 
firms  did  not  experience  an  absolute  de¬ 
cline  in  total  employment  and  either 
total  sales  (»  total  producticm.  In  those 
cases  where  declines  did  occur,  hanging 
planters  were  such  an  Insignificant  per- 
cmte^e  of  total  sales  and  production 


that  it  is  highly  vmlikely  that  imports  of 
plant  hangers  contributed  importantly 
to  the  firm’s  declines. 

Under  the  program  of  trade  adjust¬ 
ment  assistance  for  firms  authorized  by 
the  Trade  Act,  a  certified  firm  may  ap¬ 
ply  for  adjustment  assistance  to  carry 
out  its  recovery  plan.  However,  the  fact 
that  a  firm  is  certified  does  not  imply 
that  such  assistance  will  be  furnished. 
That  decision  will  depend  upon  whether 
the  firm’s  adjustment  proposal  meets  all 
of  the  statutory  criteria.  Adjustment  as¬ 
sistance  may  consist  of  financial  assist¬ 
ance,  technical  assistance,  or  both.  Fi¬ 
nancial  assistance,  in  the  form  of  direct 
loans  or  loan  guarantees,  may  be  used 
for  the  acquisition,  construction,  instal¬ 
lation,  modernization,  expansion  or  con¬ 
version  of  fixed  assets,  or  for  working 
capit.ll  necessary  for  a  firm  to  imple¬ 
ment  its  adjustment  plan.  Technical  as¬ 
sistance  may  be  used  for  management 
and  operational  assistance,  feasibility 
studies  and  related  research  to  aid  in  de¬ 
veloping  and  Implementing  a  firm’s  re¬ 
covery  plan. 

Firms  may  also  benefit  Indirectly  from 
financial  .assistance  available  to  trade 
impacted  communities  under  provisions 
of  the  Trade  Act  in  a  manner  similar  to 
public  works,  business  development  and 
Title  IX  programs  administered  by  the 
Department’s  Economic  Development 
Administration  (“EDA”)  pursuant  to 
the  Public  Works  and  Economic  Devel¬ 
opment  Act  of  1965,  as  amended.  These 
other  programs  of  EDA  provide  two  ba¬ 
sic  types  of  benefits:  (1)  Business  de¬ 
velopment  loans  to  assist  firms  in  certain 
designated  places  Identified  on  the  basis 
of  economic  distress  such  as  unemploy¬ 
ment  or  low  family  income;  and  (2) 
loans  and  grants  to  states,  redevelop¬ 
ment  areas  and  other  nonprofit  local  en¬ 
tities  for  public  works  projects  and  de¬ 
velopment  facilities,  as  well  as  for  a  com- 
preljensive  program  of  adjustment  to 
actual  or  threatened  economic  disloca¬ 
tion. 

The  Small  Business  Administration 
(“SBA”)  administers  three  programs  of 
potential  benefit  to  firms  adversely  af¬ 
fected  by  Imports.  One  Is  a  basic  pro¬ 
gram  of  business  loans;  the  second  is  a 
loan  program  for  local  development 
companies;  the  third  is  a  management 
assistance  program  for  small  business. 
Eligibility  for  SBA  business  loans  is  lim-  * 
ited  to  independently  owned  and  oper¬ 
ated  firms  that  are  not  dominant  in 
their  field  and  do  not  have  over  250  av¬ 
erage  employment.  The  amount  of  the 
guaranteed  loan,  however,  cannot  ex¬ 
ceed  $500,000,  and  participating  and  di¬ 
rect  loans  have  even  lower  limits. 

The  Farmers  Home  Administration 
(“PmHA”)  of  the  Department  of  Agri¬ 
culture  also  admilnsters  two  programs 
that  could  assist  firms  in  the  plant  hang¬ 
er  industry.  One  is  a  program  of  loan 
guarantees  to  businesses  located  in  areas 
other  than  cities  of  over  50,000  pcgiula- 
tlon.  As  with  EDA  business  loans,  how¬ 
ever,  these  guarantees  are  not  available 
to  firms  in  Industries  characterized  by 
long-term  overcapacity.  WiiHA  also  can 


FEDERAL  REGISTER,  VOL  4i,  NO.  74 — FRIDAY,  FEBRUARY  4,  1477 


make  grants  and  loans  to  public  bodies, 
such  as  local  governments  and  devel(H>- 
ment  organizations,  in  areas  other  than 
cities  of  over  10,000  population.  These 
fimds  can  be  used  for  public  works  proj¬ 
ects,  such  as  utility  extensions  and  ac¬ 
cess  roads,  that  would  benefit  industry. 

Additional  information  about  the  ad¬ 
justment  assistance  program  and  copies 
of  the  report  Prospects  for  Adjustment 
Assistance  for  Firms  in  the  Plant  Hanger 
Industry,  are  available  from  the  OflBce 
of  Public  Affairs,  Economic  Development 
Administration,  Room  7019,  U.S.  Depart¬ 
ment  of  Commerce,  Washington,  D.C, 
20230  (telephone  202/967-5113). 

Jack  W.  Osburn,  Jr., 
Chief,  Trade  Act  Certification 
Division,  Office  of  Planning 
and  Program  Support. 

[PR  E>oc.77-3608  Piled  2-3-77:8:45  am] 


Maritime  Administration 
[Docket  S-493.  Sub-31 

AMERICAN  PRESIDENT  LINES,  INC. 
Amended  Application 

Notice  is  hereby  given  that  American 
President  Lines,  Ltd.  (APL) ,  a  Delaware 
Corporation,  has  filed  an  application  of 
December  8,  1976,  to  amend  its  applica¬ 
tion  of  December  18,  1975,  as  amended, 
which  requested  that  its  current  Oper¬ 
ating-Differential  Subsidy  Agreement,  or 
successive  Agreement,  be  amended  in 
order  to  conduct  a  proposed  Eastbound 
Round-the-World  (RTWE)  service,  on 
schedules  coordinated  with  its  presently 
existing  Westbound  Round-the-World 
service  (RTTWW) ,  as  revised.  Notices  re¬ 
garding  APL’s  ai>plication  of  Decem¬ 
ber  18,  1975,  as  amended  by  letters  of 
March  22,  1976,  and  April  1,  1976,  were 
published  in  the  Federal  Retister  as 
Docket  No.  S-493  on  March  4,  1976  (41 
FR  9411),  and  as  Docket  No.  S-493, 
Sub-1  and  Docket  No.  S-493,  Sub-2,  both 
on  May  13,  1976  (41  FR  19743). 

APL  proposes  to  modify  the  service 
pattern  of  its  RTWW  service  and  the 
proposed  RTWE  service  as  follows: 

The  applicant  proposes  to  serve  the  trade 
areas  covered  by  its  present  westbound 
Round-the-Wca'ld  service  and  by  its  i»o- 
posed  eastbound  Round-the-World  service 
by  services  which  move  cargo  westbound 
from  U.S.  Pacific  ports  and  eastlx>und  from 
U.S.  Atlantic  ports,  and  by  reUance  upon 
minUand-bridge  overland  service  to  move 
cargo  between  T7.S.  Atlantic  ports  and  those 
in  the  Far  East.  The  present  plan  for  per¬ 
forming  the  ocean  services  is  to  link  together 
at  relay  points  three  round-voyage  contain- 
ership  services,  each  of  which  would  utilize 
equipment  of  a  size  and  type  appropriate 
to  the  trade  and  ports  within  its  circuit. 

The  ocean  links  in  this  coverage  would 
upon  inauguration  of  the  service  consist  of: 
(1)  The  two  Pacific  Par  East  weekly  serv¬ 
ices  now  conducted  from  California  and 
Pacific  Nc«^hwest  under  contracts  PMB-50 
[  now  succeeded  by  MA/MSB-386  effective 
January  1,  1977]  and  PMB-76.  (2)  A  fort¬ 
nightly  service  between  U.S.  AUantlc  ports, 
those  in  the  Mediterranean  Sea,  and  those 
in  the  Persian  Oulf.  (3)  A  fortnightly  serv¬ 
ice  extending  each  of  these  two  services, 
and  linking  them  together,  by  relay  move- 
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ments  in  the  Persian  Gulf  and  at  Hong 
Kong. 

The  Pacific  Basin  services  would,  as  at 
present,  be  conducted  with  ten  of  APL’s 
largest  contalnershlps,  the  Atlantlc-Persian 
Gulf  service  would  be  conducted  by  three 
of  ovir  larger  contalnershlps,  and  the  Persicm 
Gulf -Hong  Kong  link  would  be  conducted  by 
three  of  APL's  smaller  contalnershlps  which 
also  are  equipped  with  the  self-sustaining 
cargo  gear  required  in  most  of  the  ports 
of  South  Asia. 

As  to  sailings: 

The  applicant  proposes  in  the  aggregate  a 
two-way  service  eastbound  from  n.S.  Atlantic 
ports  and  westbound  from  UJB.  Padflc  ports, 
serving  Trade  Routes  10,  18.  17,  28  and  29. 
The  applicant  requests  a  minimum  of  22 
and  a  maximum  of  36  sailings  per  year  in 
both  directions.  Upon  Its  inauguration  the 
service  would  be  performed  by  (1)  use  of 
the  ten  contalnershlps  presently  employed 
in  applicant’s  service  between  U.S.  Pacific 
ports  and  those  in  the  Far  East  (2)  employ¬ 
ment  of  three  contalnershlps  on  a  16-day 
frequency,  with  a  48-day  turnaround,  serving 
between  U.S.  Atlantic  ports  and  those  in  the 
Mediterranean  and  Persian  Gulf;  and  (3) 
employment  of  three  contalnershlps,  also  on 
a  16-day  frequency  with  a  48-day  tiurn- 
around,  linking  the  other  two  services  in 
the  Persian  Gulf  and  Hong  Kong,  calling  at 
ports  in  South  and  Southeast  Asia  en  route. 

A  minimum  of  22  and  a  maximum  of  36 
sailings  per  annum  eastbound  from  the  last 
U.S.  Atlantic  port  and  westbound  from  the 
last  U.S.  Pacific  port.  If  two  or  more  round- 
voyage  services  are  used  to  perform  this  serv¬ 
ice  each  shall  perform  a  minimum  of  22  and 
a  maximum  of  36  sailings  i>er  annum  from 
the  easternmost  and  westernmost  ports  of 
the  separate,  linking  service.  If  the  Trade 
Route  29  services  of  the  applicant  are  used 
for  the  carriage  of  cargo  between  UB.  Pacific 
ports  and  those  In  the  Far  East,  the  sailings 
minimum  and  maxlmiun  shall  be  those  pro¬ 
vided  for  such  Trade  Route  29  services. 

As  to  vessels: 

The  change  in  service  patterns  will  result 
in  a  reduction  of  one  subsidized  vessel  from 
the  17  currently  in  service  and  of  two  from 
those  in  service  before  the  President  Grant 
was  lost  in  September  1976. 

APL  does  not  propose  any  expansion  of 
the  area  to  be  served  from  those  areas 
specified  in  Docket  S-493,  Sub-1  and 
Sub-2. 

Interested  parties  may  inspect  the  ap¬ 
plication  in  the  Office  of  the  Secretary, 
Maritime  Subsidy  Board,  Ro(xn  3099-B. 
Department  of  Commerce  Building,  14th 
and-E  Streets  NW.,  Washington,  D.C. 
20230. 

Any  party  who  in  response  to  the 
March  4,  1976,  notice  of  application  of 
American  President  Lines,  Ltd.,  (41  PH 
9411)  or  Amended  notices  of  application 
of  May  10,  1976  (41  FR  19743),  has  filed 
a  petition  to  intervene  in  Docket  S-493, 
Sub-1  and  Sub-2,  will  be  deemed  to  have 
intervened  in  response  to  this  notice  in 
respect  of  any  issue  it  might  wish  to  raise 
in  respect  to  the  RTWE  and  RTWW 
services. 

Any  other  person,  firm  or  corporation 
having  any  interest  in  such  application 
and  desiring  a  hearing  on  issues  per¬ 
tinent  to  section  605(c)  of  the  Merchant 
Marine  Act,  1936,  as  amended  (46  U.S.C. 
1175),  should  by  close  of  busing  on 
Februac  11.  1977,  notify  the  Secretary, 
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Maritime  Subsidy  Board,  in  writing,  in 
triplicate,  and  file  a  petition  for  leave  to 
intervene  in  accordance  with  the  Rules 
of  Practice  and  Procedure  of  the  Mari¬ 
time  Subsidy  Board. 

Each  such  additional  statement  of 
interest  and  petition  to  intervene  shall 
state  whether  a  hearing  is  requested 
under  section  605(c)  of  the  Merchant 
Marine  Act,  1936,  as  amended  (46  U.S.C. 
1175),  and  with  as  much  specificity  as 
possible  the  facts  that  the  intervenor 
would  undertake  to  prove  at  such  a 
hearing. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.504  Operating-Differential 
Subsidy  (ODS).) 

Dated:  February  1, 1977. 

James  S.  Dawson,  Jr., 
Secretary. 

[FR  Doc.77-3699  Filed  2-3-77:8:45  am) 


[Docket  No.  S-5401 

ATLANTIC  BEAR  STEAMSHIP  CO. 

Application 

Notice  is  hereby  given  that  Atlantic 
Bear  Steamship  Company  has  filed  an 
application  pursuant  to  section  805(a)  of 
the  Merchant  Marine  Act,  1936,  as 
amended  (the  Act),  for  domestic  rights 
and  approvals  which  are  to  be  related  to 
the  services  to  be  covered  by  a  proposed 
new  twenty-year  werating-dlfferential 
subsidy  contract.  Notice  of  which  was 
published  in  the  Federal  Register  of 
January  13,  1977  (42  FH.  2712) . 

Atlantic  Bear  Steamship  Company 
(ABSCO)  is  requesting  written  permis¬ 
sion,  in  the  event  an  (H>erating-differen- 
tial  subsidy  agreement  is  granted  to 
ABSCO,  for  (Hierations  to  be  conducted 
under  authority  of  section  805(a)  of  the 
Act  which  ABSCO’s  parent  company.  Pa¬ 
cific  Far  East  Lone,  Inc.,  now  has. 

ABSCO  requests  written  permission 
pursuant  to  section  805(a)  of  the  Act  for 
Pacific  Far  East  Line’s  subsidized  com¬ 
bination  passenger-cargo  vessels  SS 
Mariposa  and  SS  Monterey  to  carry  pas¬ 
sengers,  their  baggage,  and  accompany¬ 
ing  automobiles  (a)  between  California 
and  Hawaii,  (b)  between  any  United 
States  ports  in  connection  with  cruises 
authorized  pursuant  to  section  613  of  the 
Act,  and  (c)  betw’een  ports  in  California 
on  regularly  scheduled  voyages  on  Pa¬ 
cific  Far  East  Line’s  subsidized  Trade 
Route  27  service. 

ABSCO  also  requests  written  permis¬ 
sion  pursuant  to  section  805(a)  of  the 
Act  for  its  affiliate,  American  Bear 
Steamship  Company,  to  own  and/or  op¬ 
erate  one  U.S.  flag  bulk  carrier  engaged 
in  the  transportaticxi  of  bulk  cargoes  in 
domestic  intercoastal  or  coastwise 
service. 

As  information,  the  U.S.  flag  bulk  car¬ 
rier  owned  by  the  affiliate  of  ABSCO  is 
the  SS  American  Bear  (.ex-American 
Wheat) . 

Any  person,  firm,  or  corporation  hav¬ 
ing  into’est  (within  the  meaning  of  sec¬ 
tion  805(a) )  in  such  appllcati(Hi  and  de¬ 
siring  to  be  heard  on  F^ruary  11,  1977 
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Issues  pertinent  to  section  805(a)  or  de¬ 
siring  to  submit  comments  or  views  con¬ 
cerning  the  application  must,  by  close  of 
business  on  file  same  with  the  Secretary, 
Maritime  Administration,  in  writing,  in 
triplicate,  together  with  petition  for 
leave  to  intervene  which  shall  state 
clearly  and  concisely  the  grounds  of  in¬ 
terest,  and  the  alleged  facts  relied  on  for 
relief. 

If  no  petitions  for  leave  to  intervene 
are  received  within  the  specified  time  or 
if  it  is  determined  that  petitions  filed  do 
not  demonstrate  suflacient  Interest  to 
warrant  a  hearing,  the  Maritime  Admin¬ 
istration  will  take  such  action  as  may  be 
deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are  re¬ 
ceived  from  parties  with  standing  to  be 
heard,  a  hearing  will  be  held,  the  purpose 
of  which  will  be  to  receive  evidence  un¬ 
der  section  805(a)  relative  to  whether 
the  proposed  operation  (a)  could  result 
in  unfair  competition  to  any  person,  firm 
or  corporation  operating  exclusively  in 
the  coastwise  or  intercoastal  services,  or 
(b)  would  be  prejudicial  to  the  objects 
and  policy  of  the  Act  relative  to  domestic 
trade  operations. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  11.604  Operating-Diflferential  Sub¬ 
sidies  (ODS.) 

Dated  February  1, 1977. 

By  order  of  the  Assistant  Secretary  for 
Maritime  Affairs. 

James  S.  Dawson,  Jr., 

Secretary. 

IPR  Doc.77-3698  Piled  2-3-77:8:45  am] 


[Docket  No.  S-539] 

MATHIASEN'S  TANKER  INDUSTRIES,  INC. 

Application 

Notice  is  hereby  given  that  Mathla- 
s^’s  Tanker  Industries,  Inc.  (Mathla- 
sen)  has  applied  for  written  permission 
under  sectimi  805(a)  of  the  Merchant 
Marine  Act,  1936,  as  amended,  in  con¬ 
nection  with  its  application  for  (^rat¬ 
ing-differential  subsidy  with  respect  to 
bulk  (»trgo  carrying  service  in  the  U.S. 
foreign  trade,  principally  betwe^  the 
United  States  and  the  Union  of  Soviet 
S(x;lali6t  Republics,  to  expire  unless  ex¬ 
tended,  on  or  before  December  31,  1977, 
or  up<m  completion  of  a  voyage  (s)  then 
in  progress. 

Wtitten  permission  under  section  805 
fa)  was  granted  by  the  Assistant  Secre¬ 
tary  for  Maritime  Affairs/Maritime  Sub¬ 
sidy  Board  to  Mathiasen  in  connection 
with  this  application  for  Mathiasen  and 
its  piarent  company,  the  Trinidad  (corpo¬ 
ration,  to  operate  a  total  of  nine  U.S. 
flag  tankers  in  domestic  coastwise  and 
intercoastal  service.  The  previous  Notice 
published  in  the  Federal  Register  chi 
December  10,  1976,  (41  P.R.  54017)  and 
subse<iuent  written  permission  inadver¬ 
tently  omitted  the  domestic  trade  inter¬ 
ests  of  Mr.  S.  C.  Loveland,  Jr.,  a  director 
of  Titan  Tankers,  Inc.,  an  afiUiate  of 
Mathiasen.  Mr.  Loveland  is  president 
and  principal  owner  of  S.  C.  Loveland 
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Co.,  Inc.  This  company,  unrelated  to 
Mathiasen  except  through  Mr.  Love¬ 
land,  is  a  common  carrier,  certified  by 
the  Interstate  Commerce  Commission, 
with  rights  to  operate  stemnships,  barges 
and  towboats,  or  by  towing  (^y,  from 
Eastport,  Maine,  to  Tampa,  Florida,  with 
coastwise  and  all  tributaxies  privUeges. 

Any  person,  firm,  or  corporation  hav¬ 
ing  any  interest  (within  the  meaning  of 
section  805 (a))  in  any  application  and 
desiring  to  be  heard  on  issues  pertinent 
to  section  805(a)  and  desiring  to  submit 
comments  or  views  csoncerning  the  appli¬ 
cation  must,  by  close  of  business  on  Feb¬ 
ruary  11,  1977  file  same  with  the  Secre¬ 
tary,  Maritime  Administration/Maritime 
Subsidy  Board,  in  writing,  in  triplicate, 
together  with  petition  for  leave  to  in¬ 
tervene  which  shall  state  clearly  and 
concisely  the  grounds  of  interest,  and 
the  alleged  facts  relied  on  for  relief. 

If  no  petitions  for  leave  to  intervene 
are  received  within  the  specified  time 
or  if  it  is  determined  that  petitions  filed 
do  not  demonstrate  sufficient  interest 
to  warrant  a  hearing,  the  Maritime  Ad¬ 
ministration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  Issues  are  re¬ 
ceived  from  parties  with  standing  to  be 
heard,  a  hearing  will  be  held,  the  purpose 
of  which  will  be  to  receive  evidence  im- 
der  section  805(a)  relative  to  whether 
the  proposed  operations  (a)  could  re¬ 
sult  in  unfair  competition  to  any  person, 
firm,  or  corporation  operating  exclusive¬ 
ly  in  the  coastwise  or  intenxiastal  serv¬ 
ice,  or  (b)  would  be  prejudicial  to  the 
objects  and  policy  of  the  Act  relative 
to  domestic  trade  operaticms. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  11.604  Operating-Differential  Sub¬ 
sidies  (ODS).) 

Dated;  January  31,  1977. 

By  order  of  the  Maritime  Subsidy 
Board. 

James  S.  Dawson,  Jr., 

Secretary. 

[FR  Doc.77-3700  Filed  2-3-77:8:45  am] 


National  Oceanic  and  Atmospheric 
Administration 

CROSS-UTILIZATION  OF  INSPECTION 
PERSONNEL 

Agreement  With  the  A^cultural  Marketing 
Service 

The  National  Marine  Fisheries  Serv¬ 
ice  and  the  Agricultural  Marketing  Serv¬ 
ice  have  drawn  up  an  agreement  which 
will  maximize  the  use  of  trained  food  in¬ 
spectors  of  the  two  agencies  by  cross- 
licensing  arrangements  whereby  inspec¬ 
tion  requests  for  fishery  products  or 
processed  fruits  and  vegetables  can  be 
efficiently  and  effectively  fulfilled.  The 
agreement,  which  sets  forth  the  opera¬ 
tional  procedures  for  the  cross-utiliza¬ 
tion  of  inspection  personnel,  reads  as 
follows ; 

Memorandum  of  Understanding  between 
U.S.  Department  of  Agriculture,  Agricultural 
Marketing  Service,  Fruits  and  Vegetable  Di¬ 


vision:  and  the  U.S.  Department  of  Ck>m- 
merce,  National  Oceanic  and  Atmospheric 
Administration,  National  Marine  Fisheries 
Service,  relative  to  the  Ooss -Utilization  of 
Infection  Personnel. 

Whereas,  the  National  Marine  Fisheries 
Service  (NMF3),  is  authorized  by  the  Agri- 
cultxiral  Marketing  Act  of  1946,  as  amended 
(7  UJ3.C.  1621-1627),  and  the  Fish  and  Wild¬ 
life  Act  of  1956,  as  amended  (16  U.S.C.  Sec. 
742a-742k)  among  other  things,  to  (1)  de¬ 
velop  and  advance  commercial  grade  stand¬ 
ards  for  fishery  products  and  better  health 
and  sanitation  standards  in  the  fishing  in¬ 
dustry,  and  (2)  furnish  inspection,  analyti¬ 
cal,  and  grading  services,  and  issue  certifi¬ 
cates  to  producers,  processors,  6hipp>ers,  re¬ 
ceivers,  or  interested  paftles:  and 

Whereas,  the  Fruit  and  Vegetable  Division 
(FV  Division)  is  authorized  under  the  Agri¬ 
cultural  Marketing  Act  of  1946,  as  amended, 
to  execute  similar  standardization  and  in¬ 
spection  activities  for  certain  agricultural 
commodities,  and  is  further  authorized  by 
Section  203  of  the  Act  (7  U.S.C.  1622),  and 
regulations  promulgated  thereunder  to  per¬ 
form  inspection  services  for  other  Federal 
Agencies:  and 

Whereas,  the  respective  agencies  desire  to 
execute  a  Memorandum  of  Understanding 
which  is  design^  to  carry  out  a  mutual  in¬ 
terest  in  providing  in^>ection  and  certifica¬ 
tion  to  industry  applicants  on  a  fee-for- 
service  basis  in  the  most  efficient  and  effec¬ 
tive  manner:  and 

Whereas,  it  is  desirable  to  clarify  details 
of  administration  and  fiscal  policies  between 
operating  echelons  of  the  two  agencies  under 
the  terms  and  intent  of  this  Memorandum 
of  Understanding: 

Now,  therefore,  it  is  mutually  agreed  by 
and  between  the  National  Marine  Fisheries 
Service  and  the  Fruit  and  Vegetable  Division 
to  work  In  a  cooperative  and  <x)llaboratlve 
manner  to  maximize  the  use  of  trained  food 
Inspectors  of  the  two  agencies  by  cross-li¬ 
censing  arrangemenits  whereby  requested  in- 
spectl(m  service  for  fishecy  products  or  proc¬ 
essed  fruits  and  vegetables  can  be  ac¬ 
complished. 

To  carry  out  the  provisions  of  this  Mem¬ 
orandum  of  Understanding  the  two  agencies 
agree  to  adopt  the  following  operational  pro- 
cedtures: 

A.  PV  Division  wUl: 

1.  When  mutually  agreeable,  provide  NMFS 
with  FV  InspectOTB  for  detail  assignments  of 
designated  periods  of  time  in  establishments 
operating  under  NMFS  contract  In  which  the 
volume  of  pe<&  Inspected  is  predominantly 
fishwy  products.  Such  inspections  shall  be 
performed  in  accordance  with  instructions, 
standards,  and  regulations  governing  proc¬ 
essed  fishery  producrts,  50  CFR  260, 

2.  When  mutually  agreeable,  provide  in¬ 
spection  service  for  fishery  products  proc¬ 
essed  in  plants  where  the  volume  of  pack  is 
predominantly  fruits,  vegetables,  or  related 
products.  Such  infections  shall  be  per¬ 
formed  in  accordance  with  Instructions, 
standards,  and  regulations  governing  proc¬ 
essed  fishery  products,  50  CFR  260. 

3.  When  mutually  agreeable,  provide  the 
food  industry  with  lot  inspection  service  for 
fishery  products  and  miscellaneous  inspec¬ 
tion  and  consultation  services  Including 
plant  surveys  and  sanitation  evaluations  in 
accordance  with  the  regulations  governing 
the  inspection  and  certification  of  processed 
fishery  products,  60  CFR  260. 

4.  Bill  the  NMFS  for  the  services  provided 
at  the  rates  designated  in  the  addendum  at¬ 
tached  hereto. 

5.  Be  responsible  for  time  and  attendance 
and  related  persminel  action  rforts  for  each 
FV  infector  assigned  to  perform  Inspecttom 
services  for  NMFS. 
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6.  instruct  FV  assigned  inspectcffs  to  pro¬ 
vide  the  headquarters  FV  Division  field  oflioe 
and  the  NMFS  field  inspection  office  with 
copies  of  their  time  sheets. 

B.  NMFS  will: 

1.  Upon  completion  of  detail  assignments 
(A.l.  above)  complete  an  advisory  perform¬ 
ance  evaluation  Form  AD-434  for  each  as¬ 
signed  FV  Division  inspector  in  acccMdanoe 
with  Agrtcultural  Marketing  S^^ice  Insfamc- 
tlon  347-1,  Rev.  1,  dated  May  20,  1975. 

3.  Bear  all  travel  and  related  expenses  of 
FV  Division  in^>ectors  assigned  to  plant  work 
with  NMFS  contracts  (A.l.*  above),  unless 
other  mutually  agreeable  provisions  are 
made. 

3.  When  mutually  agreeable,  provide  in¬ 
spection  service  for  fruits  and  vegetables 
processed  in  plants  where  the  volume  of  pack 
inspected  is  predominamtly  fishery  products. 
Such  inspections  shall  be  performed  in  ac- 
cmdance  with  instructions,  standards,  and 
regulations  governing  processed  fruits  and 
vegetables,  7  CFR  52.1-83.  Fees,  and  other 
authorized  related  inspection  expenses  shall 
be  assessed  according  to  the  regulations  gov¬ 
erning  the  inspection  and  certification  of 
processed  fishery  products,  50  CFR  260. 

C.  It  is  mutually  understood  and  agreed 
that: 

1.  The  location  and  duration  of  assign¬ 
ments  of  FV  Division  Inspectors  (A.l.  above) 
will  be  approved  by  both  the  FV  Division 
and  the  NMFS  in  advance  of  any  detail  ac¬ 
tion. 

2.  Where  inspectors  of  one  agency  are 
cross-licensed  to  perform  inspections  for  the 
other,  the  requesting  agency  shall  be  re¬ 
sponsible  for  the  following: 

(a)  Issuing  appropriate  license  cards  or 
other  identification  to  Inspectors.  The  issu¬ 
ance  of  such  cards  or  other  Identlficatlm 
Shall  be  limited  to  those  persons  recom¬ 
mended  by  the  performing  agency  and  con¬ 
curred  in  by  the  requesting  agency. 

(b)  Furnish  training,  supervision,  docu¬ 
ments,  and  forms  as  appropriate,  to  carry 
out  the  work  under  this  Memorandum  of 
Understtmding. 

3.  The  general  guidelines  in  this  Mem¬ 
orandum  of  Understanding  may  be  supple¬ 
mented  by  specific  guidelines  in  accordance 
with  local  needs  subject  to  the  approval 
of  the  Chief,  Processed  Products  Standardi¬ 
zation  and  Inspection  Branch,  Fruit  and 
Vegetable  Division,  Agricultural  Marketing 
Service,  USDA,  and  the  Program  Manager, 
Fishery  Products  Inspection  and  Safety  Di¬ 
vision,  NMFS. 

4.  This  Memorandum  of  Understanding 
shall  become  effective  upon  the  date  the 
last  signature  is  affixed  hereto  and  shall 
continue  until  terminated  by  mutual  con¬ 
sent  of  the  parties  hereto  or  by  either  party 
on  notice  in  writing  to  the  other  party  30 
days  in  advance  of  such  termination. 

5.  Ihe  provisions  of  this  Memorandum 
of  Understanding  may  be  modified  at  any 
time  by  mutual  agreement. 

6.  Joint  planning  and  review  will  be  con¬ 
ducted  every  six  months. 

Dated:  February  12,  1976. 

Approved: 

Robert  M.  White, 
Administrator,  National  Oceanic 
and  Atmospheric  Administration. 

Dated:  March  8,  1976. 

David  E.  Wilkinson, 

Administrator, 

Agricultural  Marketing  Service. 


SffeoUva  date,  ms  agreement  became  ef¬ 
fective  Ifaieh  8,  1078. 

Dated:  January  8, 1977. 

Dated:  January  27, 1977. 

Robert  M.  White, 
Administrator. 

Addxnduii 

The  U.S.  Department  of  Agriculture,  Agri¬ 
cultural  Marketing  Service,  Fruits  and  Vege¬ 
table  Division,  will  bill  the  UJ3.  Department 
of  Commerce,  National  Oceanic  and  Atmos- 
spheric  Administration,  National  Marine 
Fisheries  Service,  at  the  following  hourly 
rates; 

1.  For  FV  inspectors  a.ssigned  to  NMFS  con¬ 
tract  establishments:  Regular  time,  $12.15; 
overtime,  $16.90;  Sunday  and  legal  holiday, 
$21.50. 

FV  Division  will  bill  NMFS  for  8  hours  at 
the  regular  time  rate  for  legal  holidays  for 
each  assigned  FV  inspector,  minus  the  num¬ 
ber  of  hours  worked  on  a  holiday  which  will 
be  billed  at  the  holiday  rate. 

2.  For  lot,  sanitation,  consultative,  and 
miscellaneous  inspection  services  at  the  rate 
of  $17.40  per  hour  plus  authorized  expenses. 

IFR  Doc.77-3503  Filed  2-3-77;8:45  am) 


SEA  GRANT  REVIEW  PANEL 
Open  Meeting 

The  Sea  Grant  Review  Penal  wlil  hold 
its  initial  meeting  from  9  a.m.  to  4:30 
p.m.  on  February  22,  1977  in  Page  Build¬ 
ing  No.  1,  Room  418,  2001  Wisconsin 
Avenue  NW.,  Washington,  D.C. 

The  Panel  was  established  in  Dec«n- 
ber  1976,  and  advises  the  Secretary  of 
Commerce  with  respect  to: 

a.  Applicaticms  or  proposals  for,  and 
performance  under,  grants  and  ccmtracts 
awarded  under  sections  205  and  206  of 
the  Act; 

b.  The  Sea  Grant  Fellowship  Program, 
established  under  section  208  of  the  Act: 

c.  The  designation  and  f^rattcm  of 
Sea  Grant  Colleges  and  Sea  Oraat  Re¬ 
gional  Consortia,  (which  are  provided 
for  in  section  207  of  the  Act)  and  the 
operation  of  Sea  Grant  programs; 

d.  The  formulaticxi  and  apidication  of 
the  planning  guidelines  and  priorities  es¬ 
tablished  by  the  Secretary  under  sectton 
204(a)  of  the  Act  and  applied  by  the  Di¬ 
rector  in  accordance  with  secticm  204 
(c)  (1) ;  and 

e.  Such  other  matters  as  the  Secretary 
refers  to  the  Panel  few  review  and  ad¬ 
vice. 

The  Panel’s  meeting  agenda  is  as  fol¬ 
lows; 

9:00  a.m.  to  12  Noon: 

Item  A:  Swearlug-In  Ceremony 

Item  B :  Election  of  Chairman  and  Deputy 
Cbalrmaii 

Item  C:  Sea  Orant  NACOA  Report  Review 
12  Noon — Lunch 

ItemD:  LegiaiaticMi  Review 

ItemE:  Propoeed  Legislation  (Changes 
4:30  p.m. — Adjourn 

AU  agenda  items  will  be  open  to  pub¬ 
lic  attendance.  Approximately  thirty 
seats  will  be  available  to  the  public  on  a 


first-come,  first-served  basis.  If  time 
permits  before  the  scheduled  adjourn¬ 
ment  the  chairman  will  solicit  oral  com¬ 
ments  by  the  attendees.  Written  state¬ 
ments  may  be  submitted  at  any  time  be¬ 
fore  or  after  the  meeting. 

Minutes  of  the  meeting  will  be  avail- 
alrfe  30  days  thereafter  (m  writt«i  re¬ 
quest  addressed  to  the  National  Sea 
Grant  Program,  3300  Whitehaven  Street. 
Washingtem,  D.C.  20235. 

For  furthw  infinmation,  contact  Mr. 
Arthur  C.  Alexiou,  Associate  Director 
of  Programs,  at  above  address.  Tele¬ 
phone  (202)  634-4019. 

Dated:  February  1.  1977. 

R.  L.  Carnahan, 

Acting  Assistant  Administrator 
for  Administration,  Nation¬ 
al  Oceanic  and  Atmospheric 
Administration. 

1^1500.77-3604  Filed  2-3-77,8  :45  am] 


PRELIMINARY  FISHERY  MANAGEMENT 
PLANS 

Determination,  Preparation,  issuance, 
Imptementation 

On  April  13, 1976,  the  President  of  the 
United  States  signed  the  Fishery  Con- 
senration  and  Management  Act  of  1976 
(Pub.  L.  94-265),  (the  “Act”)  which, 
among  other  things,  authorizes  the  Sec¬ 
retary  of  Commerce  (“Secretary”)  to 
Implement  certain  statutory  require¬ 
ments  of  the  Aet. 

In  broad  sumnaary,  the  purposes  of  the 
Act  are:  (D  To  take  immediate  action 
to  conserve  and  maaege  the  fishery  re¬ 
sources  found  off  tile  eoasts  of  the  United 
States,  and  Use  aacMlTOmous  species  and 
CTontinentai  Shelf  fiebery  resources  of 
the  United  States,  by  establishing,  effec¬ 
tive  March  1,  (a)  A  Fishery  Con¬ 

servation  Zone  iSFCEi  within  which  the 
United  States  wffi  eaercise  exclusive 
fishery  management  authority  over  all 
fish,  except  hitfiiy  awgratory  species  of 
tima,  and 

(b)  Exclusive  fishery  management  au¬ 
thority  beyond  such  zone  over  such  anad- 
romous  species  and  Continental  Shelf 
fishery  resources:  and 

(2)  To  encourage  the  negotiation  and 
implementatioa  of  international  fishery 
agreements  regarding  foreign  fishing  by 
requiring  that  all  foreign  nations  wish¬ 
ing  to  fish  within  Qie  area  over  which 
the  United  States  exercises  exclusive 
fishery  management  authority  have  an 
effective  International  fishery  agree¬ 
ment  with  the  United  States,  and  that 
all  foreign  fishing  vessels  have  permits 
Issued  by  the  Secretary  on  board. 

Pursuant  to  Section  204(b)  of  the  Act 
the  Secretary  of  State  has  notified  the 
Secretary  that  the  following  foreign  na¬ 
tions  have  submitted  applications  for 
permits  for  each  of  their  fishing  vessels 
that  wish  to  fish  In  certain  fisheries  over 
which  the  United  States  exercises  exclu- 
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sive  fishery  management  authority  under 
the  Act: 

Foreign-nation  fisheries  covered  in  applica¬ 
tion:  U.S.S.R.,  Korea,  German  Democratic 

Republic,  Poland,  Romania. 

Section  201(g)  of  the  Act  directs  the 
Secretary  to  prepare  a  preliminary  fish¬ 
ery  management  plan  (PMP)  for  any 
fishery  covered  by  an  application  by  any 
foreign  nation,  if  the  Secretary  deter¬ 
mines  that  a  fishery  management  plan 
(FMP)  for  the  fishery  covered  in  the 
application  will  not  be  prepared  and  im¬ 
plemented,  pursuant  to  Title  III  of  the 
Act,  before  March  1,  1977.  By  the  dele¬ 
gations  of  authority  in  Department  Or¬ 
ganization  Order  25-5A,  Section  S.Oldd, 
Amendment  4  (dated  September  30, 
1976)  and  NOAA  Directives  Manual  05-57 
(dated  December  1,  1976),  the  Associate 
Administrator  for  Marine  Resources  of 
the  National  Oceanic  and  Atmospheric 
Administration  (Associate  Administra¬ 
tor)  and  the  Director  of  the  National 
Marine  Fisheries  Service  (Director)  have 
been  delegated  certain  pertinent  respon¬ 
sibilities  under  the  Act.  Based  upon  in¬ 
formation  received  from  the  eight  Re¬ 
gional  Fishery  Management  CoimcUs 
and  the  Associate  Administrator’s  inde¬ 
pendent  evaluation  of  the  matter,  the 
Associate  Administrator  has  determined 
that  no  FMP’s  can  be  prepared  and  Im¬ 
plemented  before  March  1, 1977  with  re¬ 
spect  to  the  fisheries  covert  in  the  above 
applications. 

Accordingly,  the  National  Oce¬ 
anic  and  Atmospheric  Administration 
(“NOAA’)  has  prepared,  and  the  Asso¬ 
ciate  Administrator,  (pursuant  to  the 
delegations  of  authority  referenced 
above)  on  January  11,  1977  and  Janu¬ 
ary  26,  1977  approved  for  issuance, 
PMP’s  for  the  following  fisheries: 

Trawl  fisheries  of  Washington,  Oregon  and 

California. 

Sableflsh  fishery  of  the  Bering  Sea  and 

Northeastern  Pacific. 

Trawl  fishery  of  the  Gulf  of  Alaska. 

Trawl  fisheries  and  Herring  OUlnet  Fishery 

of  the  Bering  Sea  and  Aleutian  Islands. 
King  and  Tanner  Crab  fisheries  of  the  East¬ 
ern  Bering  Sea. 

Seamount  Groundfish  fishery  of  the  Pacific. 
Snail  fishery  of  the  Eastern  Bering  Sea. 

Each  PMP  will  remain  in  effect  with 
respect  to  foreign  fishing  until  an  PMP 
is  prepared  and  implemented  for  the 
fishery  covered  in  the  PMP.  Pursuant  to 
Section  201(g)  of  the  Act  (and  pursuant 
to  the  delegations  of  authority  refer¬ 
enced  above)  the  Director  is  promulgat¬ 
ing  regulations  to  implement  the  above- 
listed  PMP’s  to  become  effective  March  1, 
1977.  These  regulations  are  being  pro¬ 
mulgated  under  procedures  permitted 
under  the  Administrative  Procedures 
Act  (APA) ,  5  U.S.C.  963(b) .  This  section 
provides  that  an  agency  need  not  give 
formal  notice  of  proposed  rulemak¬ 
ing  *  ♦  ♦ 

when  the  agency  for  good  cause  finds  •  •  • 
that  notice  and  public  procedure  thereon 


are  impracticable,  unnecessary,  or  contrary 
to  the  public  Interest. 

The  agency  finds  that  formal  notice  of 
proposed  rulemaking  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  for  two  reasons.  First,  on  Decem¬ 
ber  23,  1976,  an  “Invitation  for  Public 
Comment  on  Draft  Foreign  Fishing  Reg¬ 
ulations”  was  published  in  the  Federal 
Register,  41  FR  55904.  'The  public  was 
informed  in  the  notice  that  inasmuch 
as  promulgation  of  Final  Regulations 
would  be  necessary  on  February  4, 
1977,  no  formal  notice  of  proposed 
rulemaking  would  be  possible.  However, 
the  public  was  given  thirty  days  in  which 
to  comment  on  the  draft  regulations.  All 
comments  received  were  considered  in 
formulating  these  Final  Regulations. 
This  agency  believes  that  the  initial 
thirty  day  comment  period  on  the  draft 
regulations  fully  satisfies  the  intent  of 
Section  553  of  the  A.P.A.,  thus  making  a 
notice  of  proposed  rulemaking  and  com¬ 
ment  period  on  the  Final  Regulations 
unnecessary. 

Furthermore,  publishing  formal  notice 
of  proposed  rulemaking  would  be  con¬ 
trary  to  the  public  interest  in  that  if  the 
public  is  given  a  second  thirty  day  com¬ 
ment  period,  the  agency  would  not  be 
able  to  promulgate  Final  Regulations 
imtil  April  1977.  lliis  would  mean  that 
foreign  fishing  vessels  would  not  be  able 
to  fish  legally  within  the  area  or  for  the 
species  over  which  the  United  States  ex¬ 
ercises  exclusive  jurisdiction  for  at  least 
thirty  days  (March  1,  1977  until  April 
1977) .  This  delay  could  seriously  jeopard¬ 
ize  the  international  relations  between 
the  UB.  and  foreign  nations  whose  ves¬ 
sels  fish  in  the  FCZ.  This  would  clearly 
be  contrary  to  the  public  interest. 

The  relations  adopted  herein  are 
being  made  effective  as  of  March  1,  1977. 
While  the  demands  of  time  do  not  permit 
publication  in  the  Federal  Register  at 
least  thirty  (30)  days  prior  to  March  1, 
1977,  the  agency  believes  that  good  cause 
exists  for  the  adoption  of  this  effective 
date  in  light  of  the  above  discussion  on 
the  need  for  foreign  fishing  regulations 
by  March  1,1977. 

Note — ^NOAA  has  determined  that  this 
document  contains  a  maJcM'  proposal  requir¬ 
ing  preparation  of  an  Inflation  Impact  State¬ 
ment  under  Executive  Order  11821  and  OMB 
Circular  A-107  imd  certlfles  that  an  In¬ 
flation  Impact  Statement  has  been  prepared. 

Additional  copies  of  the  PMP’s  and 
the  implementing  regulations  as  well  as 
the  Inflation  Impact  Statement  may  be 
obtained  by  writing  the  Director,  Nation¬ 
al  Marine  Fisheries  Service,  3300  White¬ 
haven  Parkway,  NW.,  Washington,  D.C, 
20235. 

Dated:  February  1,  1977  at  Washing¬ 
ton,  D.C. 

Robert  W.  Schoning, 
Director.  National  Marine 
Fisheries  Service. 

[FR  Doc.77-3715  Filed  2-3-77:10:10  am] 


NEW  ENGLAND  FISHERY  MANAGEMENT 

COUNCIL;  MID-ATLANTIC  FISHERY 

MANAGEMENT  COUNCIL 

Public  Hearing 

Notice  is  hereby  given  of  a  joint  public 
hearing  to  receive  public  views  and  com¬ 
ments  concerning  (DA  Draft  Environ¬ 
mental  Impact  Statement  and  (2)  A 
Draft  Fishery  Management  Plan  (DEIS/ 
DFMP)  prepared  for  the  groundfish 
fishery  of  the  northwest  Atlantic. 

This  hearing  will  follow  a  series  of 
public  meetings  which  were  announced 
in  42  FR  5119  on  January  27, 1977. 

The  hearing  on  the  DEIS  will  be 
chaired  by  the  National  Marine  Fisheries 
Service,  National  Oceanic  and  Atmos¬ 
pheric  Administration,  pursuant  to  Sec¬ 
tion  102(2)  (C)  of  the  National  Environ¬ 
mental  Policy  Act  of  1969  (Pub.  L.  91- 
190). 

The  hearing  on  the  DFMP  will  be 
chaired  by  the  New  England  Fishery 
Management  Council  established  by  Sec¬ 
tion  302  of  the  Fishery  Conservation  and 
Management  Act  of  1976  (Pub.  L.  94- 
265)  in  consultation  with  the  Mid -Atlan¬ 
tic  Fishery  Management  Council. 

The  DEIS /DFMP  deals  with  the  regu¬ 
lation  of  the  U.S.  domestic  groundfish 
fishery  for  the  following  three  species: 
haddock  (Melanogrammus  aeglofinus) , 
Atlantic  cod  (Gadus  morhua),  and  yel- 
lowtail  flounder  (Limanda  ferruginea) . 
The  joint  hearing  wUl  be  held  from  7:30- 
9:30  p.m.  on  22  February,  1977  at: 

Holiday  Inn,  Route  U.S.  1  north  at  Junction 

of  128,  Peabody,  Massachusetts. 

The  DFMP  portion  of  the  hearing  will 
begin  at  7:30  p.m.  and  the  DEIS  por¬ 
tion  will  be  held  immediately  upon  com¬ 
pletion  of  the  DFMP  portion  in  the  same 
room. 

The  DFMP  was  published  in  the  Fed¬ 
eral  Register  on  28  January,  1977.  In 
addition  a  copy  of  the  complete  DEIS/ 
DFMP  is  available  for  public  review  at: 

Northeast  Regional  Office,  National  Marine 

Fisheries  Service,  Federal  Building,  14  Elm 

Street,  Gloucester,  Massachusetts; 

and  will  be  available  for  viewing  at  the 
public  hearing:  or  by  contacting  any 
member  of  the  New  England  or  Mid-At- 
,  lantic  Fishery  Management  Councils. 

Summaries  of  the  DEIS/DFMP  will  be 
distributed  to  interested  members  of  the 
public  at  the  pubhc  hearing  or  may  be 
obtained  by  contacting  either  address 
listed  below. 

Written  comments  on  the  DFMP  may 
be  submitted  by  interested  member  of  the 
public  no  later  than  February  23,  1977. 
Send  comments  on  the  Draft  Fishery 
Management  Plan  to : 
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Henry  Lyman,  Chairman,  New  England  Fiah- 
ery  Management  Council,  c/o  Salt  Water 
^xjTtBman,  10  Blgb  Street,  Boeton,  Mas- 
sacbuaetts  02110. 

Written  comments  on  the  DEIS  may 
be  submitted  by  interested  members  of 
the  public  no  later  than  14  March,  1977. 
Send  comments  on  the  Draft  Environ¬ 
mental  Impact  Statement  to: 

Regional  Director,  National  Marine  Fisheries 
Service,  Federal  Building — 14  Elm  Street, 
Gloucester,  Massacbvisettfi  01930. 

Dated:  January  31,  1977  at  Washing¬ 
ton,  D.C. 

Winfred  H.  Meibohm, 

Associate  Director, 
National  Marine  Fisheries  Service. 
[FR  Doc.77-3716  Filed  3-2-77;8:45  am) 


FISHERY  MANAGEMENT  PLAN  FOR  COM¬ 
MERCIAL  TROLL  AND  RECREATIONAL 
SALMON  FISHERIES  OFF  THE  COASTS 
OF  WASHINGTON.  OREGON,  AND  CALI¬ 
FORNIA 

Draft  Environmental  Impact  Statement/ 
Fishery  Management  Plan,  Availability 

Pursuant  to  section  102(2)  (C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Oceanic  and  Atmos¬ 
pheric  Administration,  Department  of 
Commerce,  and  the  Pacific  Fishery  Man¬ 
agement  Council  have  jointly  prepared 
a  draft  environmental  impact  statement 
for  the  proposed  Implementation  of  the 
Fishery  Management  Plan  for  Commer¬ 
cial  Troll  and  Recreation  Salmon  Fish¬ 
eries  off  the  Coasts  of  Washington, 
Oregon,  and  California.  In  accordance 
with  provisions  of  the  Fishery  Conserva¬ 
tion  and  Management  Act  of  1976  (Pub. 
L.  94-265)  the  plan  has  been  prepared  by 
the  Pacific  Fishery  Management  Coimcil 
and  requires  approval  by  the  Secretary  of 
Commerce  prior  to  its  implementation. 

The  environmental  statement  con¬ 
cerns  a  proposal  to  adopt  and  Implement 
a  fishery  management  plan  for  commer¬ 
cial  troll  and  recreational  salmon  fish¬ 
eries  off  the  Coasts  of  Washington,  Ore¬ 
gon,  and  California  pursuant  to  the 
Fishery  Conservation  and  Management 
Act  of  1976,  which  extends  U.S.  jurisdic¬ 
tion  over  marine  fishery  resources  to  200 
nautical  miles  and  establishes  a  program 
for  their  management.  Upon  approval, 
the  plan  will  serve  to  manage  salmon 
fishery  resources  off  the  Coasts  of  Wash¬ 
ington,  Oregon,  and  California  for  opti¬ 
mum  yield  and  to  allocate  harvest  among 
domestic  fishermen.  The  plan  recom¬ 
mends  more  restrictive  ocean  salmon 
fishery  regulations  during  1977  for  wa¬ 
ters  off  the  Washington  coast  and  Co¬ 
lumbia  River  mouth  as  compared  with 
those  prevailing  during  1976  and  prior 
years.  For  Oregon  and  California  ocean 
waters  south  of  Tillamook  Head,  a  regu¬ 
latory  pattern  similar  to  that  of  1976  is 
recommended  for  continuance  during 
1977,  but  alternative  regulations  will 
probably  be  needed  in  future  years  to 
achieve  sound  resource  management. 

Written  comments  may  be  submitted 
on  or  before  March  6, 1977,  to  the  Chair¬ 
man,  Padfie  Fishery  Management  Coun¬ 


cil,  c/o  NatlMial  Marine  Fisheries  Serv¬ 
ice,  1700  Westlake  Avemie.  Seattle, 
Washington  98109.  The  abteeriated  com¬ 
ment  period  Is  necessary  to  enaUe  the 
Pacific  Fishery  Management  Council  to 
c<msider  all  comments  on  the  draft  oivl- 
ronmental  Impact  statement/fishery 
managonent  plan  so  that  the  Secretary 
may  Implement  the  prtan  with  the  w>pro- 


Copies  of  the  draft  environmental 
statement  are  available  for  inspection 
at  the  following  locations: 

National  Oceanic  and  Atmospheric  Admin¬ 
istration.  Environmental  Science  Informa - 
tkm  Center,  Page  Bldg.  2.  Boom  193,  3300 
Whitehaven  Street.  N.W.,  Washington,  D.C. 
20235. 

Northwest  Regional  Office,  National  Marine 
Fisheries  Service,  Lake  UiUon  Building, 
Room  210,  1700  Westlake  Avenue,  Seattle, 
Washington  98109. 

Alaska  Regional  Office,  Natonal  Marine  Fish¬ 
eries  Service,  Room  453,  Federal  Building. 
709  West  Ninth  Street,  Juneau,  Alaska 
99801. 

Southwest  Regional  Office,  National  Marine 
Fisheries  Service,  Room  2024,  U.S.  Customs 
Building,  300  South  Ferry  Street,  Terminal 
Island,  California  90731. 

A  limited  number  of  copies  are  avail¬ 
able  frwn  the  Northwest  Regional  Office, 
National  Marine  Fisheries  Service.  1700 
Westlake  Avenue,  Seattle,  Washington 
98109. 

This  Notice  of  Availability  is  being 
published  at  the  request  of  and  in  coop¬ 
eration  with  the  Pacific  Fishery  Man¬ 
agement  Council. 

Dated  this  2nd  day  of  February,  1977 
at  Washington,  D.C. 

Winfred  H.  Meibohm. 
Associate  Director. 
National  Marine  Fisheries  Service. 
[FR  Doc.77-3877  Piled  2-3-77; 8: 45  am] 


PRELIMINARY  FISHERY  MANAGEMENT 
PLANS,  GULF  OF  ALASKA,  BERING  SEA 
AND  ALEUTIAN  ISLANDS 

Availability  of  Final  Environmental  Impact 
Statement /Fishery  Management  Plans 

Pursuant  to  section  102(2)  (c)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Oceanic  and  Atmos¬ 
pheric  Administration,  Department  of 
Commerce,  has  prepared  final  environ¬ 
mental  Impact  statements  for  the  pro¬ 
posed  Implementation  of  the  following 
preliminary  fishery  management  plans: 

Trawl  Fishery  of  the  Gulf  of  Alaska. 

Trawl  and  Herring  GUlnet  Fishery  of  the  Ber¬ 
ing  Sea  and  Aleutian  Islands. 

King  and  Tanner  Crabs  of  the  Eastern  Bering 
Sea. 

These  plans  have  been  prei>ared  as 
prescribed  by  the. Fishery  Cfmservatlon 


IHiate  regulations  on  or  about  April  11. 

1»T7. 

Individuals  or  organizations  wishing  to 
comment  on  the  draft  environmental  im¬ 
pact  statement/fiskery  management  plan 
may  also  do  so  at  public  hearings  to  be 
held  at  the  times  and  locations  located 
below: 


and  Management  Act  of  1976,  which 
extends  United  States  jurisdiction  over 
foreign  and  domestic  marine  fisheries  to 
200  nautical  miles. 

Trawl  Fishery  of  the  Gulf  of  Alaska: 
Proposed  is  the  adoption  and  imple¬ 
mentation  of  a  preliminary  fishery  man¬ 
agement  plan  for  the  trawl  fishery  of 
the  Gulf  of  Alaska.  The  plan  serves  to 
manage  foreign  trawl  fisheries  off  the 
United  States  coa^  in  the  Gulf  of  Alaska 
for  optimum  sustained  yield,  and  to  al¬ 
locate  harv’est  between  domestic  and 
foreign  fishermen.  Total  allowable  catch 
(TAC)  for  walleye  pollock  and  Pacific 
ocean  perch  (and  other  rockfishes)  will 
be  150,000  and  30,000  metric  tons,  respec¬ 
tively.  The  total  'allowable  catch  for 
fiounders  will  be  23,500  metric  tons,  and 
all  other  species  in  this  category  will  be 
reduced  to  a  TAG  of  16.200  metric  tons. 
Regulations  include  specific  time  and 
area  allocations. 

Trawl  Fisheries  and  Herring  Gillnet 
Fishery-  of  the  Eastern  Bering  Sea  and 
Aleutian  Islands;  Proposed  is  the  adop¬ 
tion  and  implementation  of  a  prelimi¬ 
nary  fishery  management  plan  for  the 
trawl  fisheries  and  herring  gillnet  fishery 
of  the  eastern  Bering  Sea  and  Aleutian 
Islands.  The  plan  has  been  developed  to 
achieve  optimum  sustained  yield  and  to 
allocate  harvest  between  domestic  and 
foreign  fishermen. 

Total  allowable  catch  for  major  spe¬ 
cies,  Walleye  pollock  and  yellowfin  sole, 
will  be  950,000  and  106,000  metric  tons, 
respectively.  Specific  region-wide  restric¬ 
tions  and  area -time  closures  have  been 
recommended.  A  reduction  in  foreign 
fishing  has  been  provided  by  the  plan. 

King  and  Tanner  CTabs  of  the  Eastern 
Bering  Sea:  Proposed  is  the  adoption 
and  Implementation  of  a  preliminary 
fishery  management  plan  for  the  king 
and  tanner  crab  fisheries  of  the  Eastern 
Bering  Sea.  The  plan  describes  the  fish¬ 
ery  and  provides  a  preliminary  deter¬ 
mination  of  the  fisheries’  optimum  yield. 
The  plan  preposes  a  total  allowable  level 
of  foreign  fishing  based  on  optimum  yield 
and  the  capacity  of  the  domestic  fishery. 
No  foreign  fishery  for  king  crabs  will  be 
permitted.  The  foreign  fishery  will  be 
-permitted  to  take  12,500  metric  tons  of 
tanner  crabs  from  the  area  north  of 
56*  N.  latitude  and  west  of  164*  W. 
longitude. 


City 

Time  and  date.  1977 

Location 

Seattle.  Wash . 

Boise.  Idaho . . 

.4storia.  Oreg _  _ 

Charleeton,  Oreg.  vCoos 
Bay). 

Feb.  19,  9  a.m - - 

Feb.  19,  7:30  p.m - 

Feb.  20,  7:30  p.m - 

Feb.  21,  7:30  p.m . 

..  Spanish  Ballroom.  Olympic  Hotel,  4th  and  Seueea  Sts. 
..  Sawtooth-Selway  Rooms,  Ramada  Inn,  l‘>01  Mam  St 
..  Andltorhim.  Astoria  High  School.  1001  West  N'arine  Or 
—  Power  Squadron  Bldg.,  Boat  Basin  Rd. 

..  Board  of  Sup<“rvi.sors' Chambers  2d  floor  of  oonrti'on.v 

San  Fiancisco.  Calif-. . 

Feb.  25,  :  p.m . . 

S25  6th  St. 

California  S'ate  Office  Bldg..  155  Golden  Gate  .\ve. 

FCOEKAL  KGtSTER,  VOL.  42,  NO.  24 — FRIDAY,  FEBRUARY  4,  1977 


6876 


NOTICES 


Because  of  the  urgent  need  to  have 
a  management  regime  in  effect  with  re¬ 
gard  to  foreign  fishing  by  March  1,  1977, 
the  Council  of  Environmental  Quality 
has  agreed  to  waive  that  part  of  its 
Guidelines  recommending  that  an  agency 
suspend  a  proposed  action  for  thirty  (30) 
day  period  during  which  the  final  text 
of  an  Environmental  Impact  Statement 
will  be  available  for  public  inspection.  In 
light  of  this,  the  Preliminary  Manage¬ 
ment  Plans  which  shall  be  published  as 
soon  as  possible,  shall  become  effective 
March  1, 1977. 

Copies  of  the  final  environmental 
statements  are  available  for  inspection 
at  the  following  locations: 

National  Oceanic  and  Atmospheric  Adminis¬ 
tration,  Environmental  Spence  Informa¬ 
tion  Center,  Page  Building  No.  2,  Boom  193, 
3300  Whitehaven  Street  NW.,  Wa.shlngton, 
D.C.  20235. 

Northwest  Regional  Office,  National  Marine 
Fisheries  Service,  Lake  Union  Building, 
Room  210,  1700  Westlake  Avenue,  Seattle, 
Washington  98109. 

Alaska  Regional  Office,  National  Marine  Fish¬ 
eries  Service,  Federal  Building,  Room  453, 
709  West  Ninth  Street,  Juneau,  Alaska 
99801. 

A  limited  number  of  c(H>ies  are  avail¬ 
able  from  the  Northwest  Regional  OflQce 
(address  above) .  In  addition,  copies  may 
be  purchased  from  the  Documrait  Serv¬ 
ice,  Environmental  Law  Institute,  1346 
Connecticut  Avenue  NW.,  Washington, 
D  C.  20036. 

Dated  this  2nd  day  of  February  1977 
at  Washington,  D.C. 

Winfred  H.  Meibolm, 
Associate  Director,  National 
Marine  Fisheries  Service. 
[FR  Doc.77-3815  PUed  2-3-77; 8: 45  am] 

PRELIMINARY  FISHERY  MANAGEMENT 
PLANS;  NORTHWESTERN  ATLANTIC 

Final  Environmental  Impact  Statement/ 
Fishery  Management  Plans;  Availability 

Pursuant  to  section  102(2)  (c)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Oceanic  and  At¬ 
mospheric  Administration,  Department 
of  Commerce,  has  pr^xtred  final  envi¬ 
ronmental  impact  statements  for  the 
proposed  implementation  of  the  follow¬ 
ing  preliminary  fishery  management 
plans: 

Hake  Fisheries  of  the  Northwestern  Atlantic. 
Atlantic  Mackerel  Fishery  of  the  Northwest¬ 
ern  Atlantic. 

Squid  Fisheries  of  the  Northwestern  Atlantic. 
Atlantic  Herring  Fishery  of  the  Northwestern 
Atlantic. 

Flnflsh  Caught  Incidental  to  the  Trawl  Fish¬ 
eries  of  the  Northwestern  Atlantic. 

These  plans  have  been  prepared  as  pre¬ 
scribed  by  the  Fishery  Conservation  and 
Management  Act  of  1976,  which  extends 
United  States  jurisdiction  over  foreign 
and  domestic  marine  fisheries  to  200 
nautical  miles. 

Titles  for  the  draft  Mivironmental  im¬ 
pact  stat«nents  for  the  proposed  imple¬ 
mentation  of  the  preliminary  fishery 
managmient  plans  cited  above  were,  re¬ 
spectively,  Red  Hake  and  Silver  Hake,  At¬ 


lantic  Mackerel,  Short-finned  and  Long- 
finned  Squid,  Atlantic  Herring,  and  Other 
Finfish  (ICNAF  Areas  5  and  6).  These 
titles  have  been  revised  in  the  final  en¬ 
vironmental  impact  statements  to  make 
them  more  descriptive  of  the  fisheries 
involved. 

Hake  Fi.sheries  of  the  Northwestern 
Atlantic:  Proposed  is  the  adoption  and 
implementation  of  a  preliminary  fishery 
management  plan  for  the  hake  fisheries 
of  the  Northwestern  Atlantic.  The  plan 
contains  conservation  and  management 
measures  applicable  to  foreign  fishing. 
The  red  hake  and  silver  hake  fisheries 
were  previously  regulated  under  agree¬ 
ments  reached  between  the  U.S.  and  18 
signatoiy  nations  of  the  International 
Commission  for  the  Northwest  Atlantic 
Fisheries  ( ICNAF).  The  plan  describes 
the  fisheries  and  provides  a  preliminary 
determination  of  the  fisheries’  optimum 
yield.  'Tlie  plan  proposes  a  total  allow¬ 
able  level  of  foreign  fishing  based  on  w- 
timum  yield  and  the  capacity  of  the  do¬ 
mestic  fisheries.  Limitations  on  the  fish¬ 
ing  activities  of  foreign  nations  are  also 
described. 

Atlantic  Mackerel  Fishery  of  the 
Northwestern  Atlantic:  Proposed  is  the 
adoption  and  implementation  of  a  pre¬ 
liminary  fishery  manag^nent  plan  for 
the  Atlantic  mackerel  fishery  of  the 
Northwestern  Atlantic.  The  plan  con¬ 
tains  conservation  and  management 
measures  applicable  to  foreign  fishing. 
The  Atlantic  mackerel  fishery  of  the 
Northwestern  Atlantic  was  previously 
regulated  under  agreements  reached  be¬ 
tween  the  U.S.  and  18  signatory  nations 
of  the  International  Commission  for  the 
Northwest  Atlantic  Fisheries  (ICNAF). 
The  plan  describes  the  fishery  and  pro¬ 
vides  a  preliminary  determination  of  the 
fishery’s  optimum  field.  The  plan  pro¬ 
poses  a  total  allowable  level  at  foreign 
fishing  based  on  optimum  yield  and  the 
capacity  of  the  doemstic  fishery.  Limita¬ 
tions  on  the  fishing  activities  of  foreign 
nations  are  also  described. 

Squid  Fisheries  of  the  Northwestern 
Atlantic:  Proposed  is  the  adoption  and 
implementation  of  a  preliminary  fishery 
management  plan  for  the  squid  fisher¬ 
ies  of  the  Northwestern  Atlantic.  ’Ihe 
plan  contains  conservation  and  measures 
applicable  to  foreign  fishing.  Squid  fish¬ 
eries  of  the  Northwestern  Atlantic  were 
previously  regulated  under  agreements 
reached  between  the  U.S.  and  18  signa¬ 
tory  nations  of  the  International  Com¬ 
mission  for  the  Northwest  Atlantic  Fish¬ 
eries  (ICNAF).  The  plan  describes  the 
fisheries  and  provides  a  preliminary  de¬ 
termination  of  the  fisheries’  optimum 
yield.  The  plan  proposes  a  total  allowable 
level  at  foreign  fishing  based  on  optimum 
and  the  capacity  of  the  domestic  fisher¬ 
ies.  Limitations  on  the  fishing  activities 
of  foreign  nations  are  also  described. 

Atlantic  Herring  Fishery  of  the  North¬ 
western  Atlantic:  Propos^  is  the  adop¬ 
tion  and  implementation  of  a  prriimi- 
nary  fishery  management  plan  for  the 
Atlantic  herring  fishery  of  the  North¬ 
western  Atlantic.  The  plan  ccmtains  con¬ 
servation  and  measures  applicable  to  for¬ 
eign  fishing.  The  Atlantic  herring  fishery 


of  the  Northwestern  Atlantic  was  pre¬ 
viously  regulated  under  agreements 
reached  between  the  U.S.  and  18  sig¬ 
natory  nations  of  the  International  Com¬ 
mission  for  the  Northwest  Atlantic  Fish¬ 
eries  (ICNAF).  The  plan  describes  the 
fishery  and  provides  a  preliminary  de¬ 
termination  of  the  fishery’s  optimum 
yield.  The  plan  proposes  a  total  allow'- 
able  level  at  foreign  fishing  based  on  op¬ 
timum  yield  and  the  capacity  of  the  do¬ 
mestic  fishery.  Limitations  on  the  fishing 
activities  of  foreign  nations  are  also 
described. 

Finfish  Caught  Incidental  to  the  Trawl 
Fisheries  of  the  Northwestern  Atlantic: 
Proposed  in  the  adoption  and  imple¬ 
mentation  of  a  preliminary  fishery  man¬ 
agement  plan  for  those  species  of  finfish 
caught  incidental  to  the  trawl  fisheries 
of  the  Northwestern  Atlantic.  The  plan 
contains  conservation  and  management 
measures  applicable  to  foreign  fishing. 
’This  catch  was  previously  regulated 
Rinder  agreements  reached  between  the 
U.S.  and  18  signatory  nations  of  the  In¬ 
ternational  Commission  for  the  North¬ 
west  Atlantic  Fisheries  (ICNAF).  The 
plan  describes  the  incidental  fishery  and 
provides  a  preliminary  determination 
of  its  optimiun  yield.  The  plan  proposes 
a  total  allowable  level  of  foreign  fishing 
based  on  optimum  yield  and  the  capacity 
for  a  domestic  harvest.  Limitations  on 
the  fishing  activities  of  foreign  nations 
are  also  described. 

Because  of  the  urgent  need  to  have  a 
management  regime  in  effect  with 
regard  to  foreign  fishing  by  March  1, 
1977,  the  Council  on  Environmental 
(Quality  has  agreed  to  waive  that  part  of 
its  Guidelines  recommending  that  an 
agency  suspend  a  proposed  action  for 
thirty  (30)  day  period  during  which  the 
final  text  of  an  Environmental  Impact 
Statement  will  be  available  for  public 
inspection.  In  light  of  this,  the  Prelimi¬ 
nary  Management  Plans  shall  become  ef¬ 
fective  immediately  and  implementing 
regulations,  which  shall  be  published  as 
soon  as  possible,  shall  become  effective 
March  1,  1977. 

Copies  of  the  Pinal  Environmental 
Statements  are  available  for  inspection 
at  the  following  locations: 

National  Oceanic  and  Atmospheric  Ad¬ 
ministration,  Environmental  Science  In¬ 
formation  Center,  Page  Building  2,  Room 
193,  33IX)  Whitehaven  Street,  N.W., 

Washington,  D.C.  20235. 

Northeast  Regional  Office,  National  Marine 
Fisheries  Service,  Federal  Building,  14 
Elm  Street,  Gloucester,  Massachusetts 
01930. 

A  limited  number  of  copies  are  avail¬ 
able  from  the  Northeast  Regional  OflBce 
(address  above).  In  addition,  copies  may 
be  purchsised  from  the  Document  Serv¬ 
ice,  Environmental  Law  Institute,  1346 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20036. 

Dated  this  2nd  day  of  February  1977  at 
Washington,  D.C. 

Winfred  H.  Meibohh, 
Associate  Director,  National 
Marine  Fisheries  Service. 

[FR  Doc.77-3818  Filed  2-3-77:8:45  am] 
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PRELHilNARY  FISHERY  MANAGEMENT 
PLAN  FOR  SABLEFISH  OF  THE  BERING 
SEA  AND  NORTHEASTERN  PACIFIC 
OCEAN 

Final  Environmental  Impact  Statement/ 
Fishery  Management  Plan,  Availability 

Pursuant  to  sectlrm  102<2)  (c)  of  the 
National  Elnvlronmental  Policy  Act  of 
1969,  the  National  Oceanic  and  Atmos¬ 
pheric  Administration,  Department  of 
Commerce,  has  prepared  a  final  environ - 
mmtal  impact  statement  for  the  pro¬ 
posed  implementation  of  a  preliminary 
fishery  management  plan  for  Sablefish 
of  the  Bering  Sea  and  North-eastern 
Pacific  Ocean.  This  plan  has  been  pre¬ 
pared  pursuant  to  the  Fishery  Conserva¬ 
tion  and  Management  Act  of  1976  (Pub. 
L.  94-265)  which  extends  United  States 
jurisdiction  over  foreign  and  domestic 
marine  fisheries  to  200  nautical  miles. 

Proposed  is  the  adoption  by  the  Secre¬ 
tary  of  Commerce  and  implementation 
of  a  preliminary  fishery  management 
plan  for  the  Sablefish  fishery  of  the  Ber¬ 
ing  Sea  and  the  Northeastern  Pacific 
Ocean.  The  plan  contains  conservation 
and  management  measures  applicable  to 
foreign  fishing.  The  plan  describes  the 
fishery  and  provides  a  preliminary  deter- 
mlnaticm  of  the  fishery’s  optimum  yield. 
The  plan  proposes  a  total  allowable  level 
of  forei^  fishing  based  on  optimum  yield 
and  the  capacity  of  the  domestic  fishery, 
limitations  on  the  fishing  activities  of 
foreign  nations  are  also  described. 

Because  of  the  urgent  need  to  have  a 
management  regime  in  effect  with  re¬ 
gard  to  foreign  fishing  by  March  1, 1977, 
the  Coimcil  on  Environmental  Quality 
has  agreed  to  waive  that  part  of  its 
Guidelines  recommending  that  an  agency 
suspend  a  proposed  action  for  a  thirty 
(30)  day  period  during  which  the  final 
text  of  an  Environmental  Impact  State¬ 
ment  will  be  available  for  public  inspec¬ 
tion.  In  light  of  this,  the  Preliminary 
Management  Plans  shall  become  effec¬ 
tive  immediately  and  implementing  regu¬ 
lations,  which  shall  be  published  as  soon 
as  possible,  shall  ^came  effective 
March  1, 1977. 

Copies  of  the  final  environmental  im¬ 
pact  statement  are  available  for  inspec¬ 
tion  at  the  following  locations; 

National  Oceanic  and  Atmospheric  Admin¬ 
istration,  Environmental  Science  Informa¬ 
tion  Center,  Page  Building  No.  2,  Boom 
103,  3300  Whitehaven  Street,  N.W.,  Wash¬ 
ington,  D.C.  20235. 

Northwest  Regional  Office,  National  Marine 
Fisheries  Service,  Lake  Union  BuUdlng, 
Boom  210,  1700  Westlake  Avenue,  Seattle, 
Washington  98109. 

Alaska  Regional  Office,  National  Marine  Fish¬ 
eries  Service,  Federal  Building,  Room  453, 
J\meau,  Alaska  99802. 

A  limited  number  of  copies  are  avail¬ 
able  from  the  Northwest  Regional  Office 
(address  above) .  In  addition,  copies  may 
be  purchased  from  the  Document  Serv¬ 
ice,  Environmental  Law  Institute.  1346 
,  Connecticut  Avenue.  N.W.,  Washington. 
D  C.  20036. 


Dated  this  2nd  day  of  F'ebruary  1977 
at  Washington,  D.C. 

Winfred  H.  Mexbohii, 
Associate  Director,  National 
Marine  Fisheries  Service. 

(FR  Doc  77  3816  Piled  2-3-77:8:45  ami 

Office  of  the  Secretary 
PRIVACY  ACT  OF  1974 
Systems  of  Records 

The  purposes  of  this  notice  are  first,  to 
describe,  for  the  benefit  of  the  public  and 
at  the  request  of  the  Office  of  Manage¬ 
ment  and  Budget,  changes  made  to  De¬ 
partment  of  Commerce  systems  of  rec¬ 
ords  not  requiring  public  comment  which 
were  reflected  in  the  September  13, 1976, 
annual  publication  of  all  systems  (41  FR 
38950-94) ;  and  second,  to  make  correc¬ 
tions  to  the  September  13  notice.  The 
Department’s  systems  of  records  were 
previously  noticed  October  2.  1975,  and 
amended  and/or  corrected  several  times 
between  October  2,  1975  and  Septem¬ 
ber  13,  1976,  as  described  in  Appendix  n 
to  the  September  13,  1976  notice  (41  FR 
38953). 

Changes 

The  changes  are  described  below,  and 
are  listed  in  the  order  in  which  they  ap¬ 
pear  in  the  September  13,  1976  publica¬ 
tion,  except  for  miscellaneous  changes 
which  are  described  last. 

1.  General  Routine  Use  No.  7  in  the 
Prefatory  Statement  (see  40  FR  45635, 
October  2, 1975)  is  deleted.  No  disclosure 
to  the  Smithsonian  Science  Information 
Exchange.  Inc.,  is  made  by  the  Depart¬ 
ment  from  a  Privacy  Act  system  of 
records. 

2.  General  Routine  Use  No.  11  in  the 
Prefatory  Statement  (see  40  FR  45635, 
October  2,  1975)  is  deleted  as  not  appro¬ 
priate. 

3.  The  “Retrlevability”  paragraph  of 
the  Commerce/Dept.-12  system  of  rec¬ 
ords,  “Investigative  Records — Contract 
and  Grant  Frauds  and  Employee  Crimi¬ 
nal  Misconduct,’’  has  been  rewritten  to 
reflect  different  filing  practices  at  the 
locations  listed. 

4.  The  Commerce/Dept.-17  system  of 
records,  “Records  of  Cash  Receipts,”  has 

*  been  revised  to  delete  the  National 
Oceanic  and  Atmospheric  Administra¬ 
tion  (NOAA) .  NOAA  has  no  such  system. 

5.  An  additional  system  location  has 
been  added  to  Conunerce/Dept.-18, 
“Employee  Personnel  Piles  Not  Covered 
by  U.S.  Civil  Service  Commission,”  to 
Include  records  maintained  by  the  Na¬ 
tional  Academy  of  Sciences  under  con¬ 
tract  from  the  Natiixial  Bureau  of  Stand¬ 
ards  (NBS). 

6.  In  the  DIBA-4  system  of  records, 
the  system  name  and  the  paragraph 
“Categories  of  Individuals  Covered  by  the 
Systwn”  were  reworded  to  more  precisely 
describe  the  system  and  the  individuals 
covered,  and  the  paragraph  “Categories 
of  Records”  was  amended  to  Include 
passport  numbers,  which  had  been  in¬ 
advertently 'om  Itted . 


7.  All  three  systems  of  records  of  the 
Eccmmnic  Development  Administration 
(EDA)  were  deleted.  EDA-l,  “Applicant 
Resumes  for  EDA-Funded  Planning 
Grantee  Positions,”  is  not  system  of  rec¬ 
ords  within  the  meaning  of  the  Privacy 
Act;  the  records  are  retrieved  by  name  of 
grantee  organization,  not  individual 
identifier.  The  records  comprising  EDA- 
2,  “Indian  Industrial  Development  In¬ 
tern  Records,  and  EDA-3,  “Indian  Res¬ 
ervation  Economic  Development  Plan¬ 
ners  and  Applicants  Recoils,”  were  no 
longer  needed  to  accomplish  an  agency 
purpose-,  and  were  destroyed. 

8.  The  NBS-2  system  of  records  ’  In¬ 
ventors  of  Energy-Related  Processes  and 
Devices,”  was  revised  to  delete  references 
to  statements  of  nondisclosure  signed  by 
NBS  employees.  The  statement  contains 
no  personal  inf(»7nation  and  is  not  a  rec¬ 
ord  within  the  meaning  of  the  Privacy 
Act. 

9.  The  NOAA-9  system  of  recorcis. 
“Commissioners  of  International  Fishery 
Commissions,”  was  under  consideration 
for  inclusion  in  a  Departmentwide  sys¬ 
tem,  but  no  final  decision  has  been  made. 
Therefore,  the  deletion  of  NOAA-9  wa*; 
premature,  and  is  hereby  rescinded  until 
further  notice.  The  NOAA-9  system  is  re¬ 
printed  for  the  benefit  of  the  public  fol¬ 
lowing  the  “Corrections”  section  below 

10.  The  NOAA-10  system  of  records. 
“Employee  Production  Records,”  was  re¬ 
vised  to  delete  references  to  the  field 
finance  offices.  However,  this  deletion 
was  erroneous:  and  all  references  to  field 
finance  offices  should  be  restored.  The 
NOAA-10  system  is  reprinted  for  the 
benefit  of  the  public  following  the  “Cor¬ 
rections”  section  below. 

11.  The  NOAA-15  system,  "Sales 
Agents  Authorized  to  Retail  NOAA  Aero¬ 
nautical  and  Nautical  Charts.”  was  de¬ 
leted  because  it  is  not  a  system  of  records 
within  the  meaning  of  the  Privacy  Act; 
records  are  retrieved  by  city  and  state, 
not  by  individual  identifier. 

12.  ITie  “Category  of  Records”  para¬ 
graph  of  the  Patent-Trademark-6  sys¬ 
tem,  “Parties  Involved  in  Patent  Inter¬ 
ference  Proceedings,”  was  revised  to 
specify  that  Interference  settlement 
agreements  are  covered  in  the  system. 

13.  Lastly,  other  changes  of  a  miscel¬ 
laneous  nature  have  been  made  through¬ 
out  the  notice  of  systems.  TTiese  include 
changes  to  the  index  of  systems,  changes 
to  unit  designations  because  of  reorgani¬ 
zations,  and  additions  to  the  paragraph 
“AuUmrity  for  Maintenance  of  the  Sys¬ 
tem.” 

Questions  concerning  changes  may  be 
directed  to  the  Assistant  Secretary  for 
Administration  (Attn:  Information  Man¬ 
agement  Division,  Romn  5026,  telephone 
202-377-4217) ,  UB.  Department  of  Com¬ 
merce,  14th  and  E  Streets,  N.W.,  Wash¬ 
ington,  D.C.  20230. 

Corrections 

The  corrections  are  Usted  in  the  order 
In  which  they  appear  in  the  September 
13.  1976,  Federal  Register. 
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NOTICES 


1.  On  page  38951,  in  the  first  column, 
in  the  paragraph  entitled  “Storage,”  the 
phrase  “bond  paper  director”  should  read 
“bound  paper  directory.” 

2.  On  page  38953,  in  the  second  col¬ 
umn,  in  numbered  item  6,  the  phrase 
“both  proposed  June  10,  1976”  should 
read  “proposed  June  10,  1976,  and  June 
18, 1976,  respectively.” 

3.  On  page  38954,  in  the  second  col¬ 
umn,  the  name  of  the  DIBA-4  system  of 
records  should  read  “Directors  of  U.S. 
Trade  Missions,  Chairman  of  U.S.  Gov¬ 
ernment  Technical  Sales  Seminars,  and 
Technical  Representatives  of  Catalog 
Exhibits.” 

4.  On  page  38955,  in  the  first  column, 
restore  the  NOAA-9  system  of  records, 
“Commissioners  of  International  Fishery 
Commissions,”  to  the  index. 

6.  On  page  38985,  in  the  second  col¬ 
umn,  insert  the  Commerce/NOAA-9  sys¬ 
tem  of  records  following  the  NOAA-8 
system.  The  NOAA-9  system  is  printed 
below  for  the  benefit  of  the  public. 

6.  On  page  38985,  in  the  second  col¬ 
umn,  revise  the  Commerce/NOAA-10 
system  of  records  to  Include  field  finance 
offices  in  the  system  location  paragraph 
and  in  the  system  manager  paragraph. 
The  complete  system  is  printed  below  for 
the  benefit  of  the  public. 

Dated :  January  24, 1977. 

Gtty  W.  Chamberlin, 

Acting  Assistant  Secretary 
for  Administration. 

Coninierre/NOAA— 9 
.System  name: 

Commissioners  of  International  Fish¬ 
ery  Commissions-Commerce/NOAA-9. 

System  location : 

Office  of  International  Fisheries, 
NMFS.  NOAA,  Page  Building  02.  U.S.  De¬ 
partment  of  Commerce,  3300  White¬ 
haven,  Washington,  D.C.  20235. 

Categories  of  individuals  covered  by  the 
system : 

Past  and  present  commissioners  of  in¬ 
ternational  fisheries  commissions,  e.g., 
the  Inter- American  Tropical  Tuna  Com¬ 
mission,  the  North  Pacific  Pur  Seal  Com¬ 
mission. 

Categories  of  records  in  the  system: 

Blp^aphical  data;  education;  past 
work'  experience;  and  positions  previ¬ 
ously  held. 

Authority  for  maintenance  of  the  system: 

5  UJ5.C.  301;  44  U.S.C.  3101,  and  other 
relevant  statutes  and  international  con¬ 
ventions. 

Routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

See  routine  use  paragraphs  of  the 
Prefatory  Statement. 

Policies  and  practices  for  storing,  Mtriev- 
ing,  accessing,  retaining,  and  dispos¬ 
ing  of  records  in  the  system: 

Storage: 

Notebook  of  forms. 


Kelrievability : 

Listing  is  alphabetical  by  name. 
.Safeguards: 

List  is  in  file  cabinet  in  room  which  is 
locked  when  unoccupied. 

Hetcniion  and  disposal: 

Indefinite  retention. 

.Sysicin  maiiager(s)  and  address: 

Senior  Policy  Analyst,  Office  of  Inter¬ 
national  Fisheries,  F4,  NMFS,  NOAA, 
Commerce,  Washington,  D.C. 

Nolification  procedure: 

Information  may  be  obtained  from: 
Assistant  Administrator  for  Adminis¬ 
tration,  NOAA,  6010  Executive  Boule¬ 
vard,  Rockville,  Maryland  20852.  Re¬ 
quester  should  provide  name  and  ad¬ 
dress,  pursuant  to  the  inquiry  provisions 
of  the  Department’s  rules  which  appear 
in  15  CFR  Part  4b. 

Record  ac<’ess  procedures: 

Requests  from  individuals  should  be 
addressed  to:  same  address  as  stated  in 
the  notification  section  above. 

Contesting  record  procedures: 

The  Department’s  ^les  for  access,  for 
contesting  contents,  and  appealing  initial 
determinations  by  the  individual  con¬ 
cerned  appear  in  15  CFR  Part  4b.  Use 
above  address. 

Record  source  categories: 

Subject  individual  and  those  author¬ 
ized  by  the  Individual  to  furnish  infor¬ 
mation. 

Coinnierce/NO.\A— 10 
System  name: 

Employee  Production  Records  Com- 
merce/NOAA-10. 

System  locution : 

Field  Finance  Offices  (Boulder,  Colo.; 
Kansas  City,  Mo.;  Miami,  Fla.;  and 
Rockville,  Md.)  of  NOAA  Finance  Divi¬ 
sion,  6010  Executive  Blvd.,  Rockville,  Md. 
20852  and  Microfilming  Unit,  Technical 
Services  Branch,  National  Climatic  Cen¬ 
ter,  NOAA,  Federal  Building.  Ashville, 
N.C.  28801. 

Categories  of  individuals  covered  by  the 
system : 

Certain  NOAA  employees  at  the  sys¬ 
tem  location. 

Categories  of  records  in  the  system : 

Employee  output  In  woiltload  units; 
number  of  records  filmed  each  work  day  . 
by  each  employee, 

Autliority  for  maint^ance  of  the  system: 

5  U.S.C.  301;  33  UJS.C.  3101. 

Routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

See  routine  use  paragraphs  of  the' 
Prefatory  Statement. 


Policies  and  practices  for  storing,  retriev¬ 
ing,  accessing,  retaining  and  dispos¬ 
ing  of  records  in  the  system: 

Storage; 

Paper  records  in  file  folders. 
Retrievahility : 

F’iled  alphabetically  by  name. 
Safeguards: 

Records  are  kept  in  offices  locked  dur¬ 
ing  nonworking  hours. 

Retention  and  disposal: 

Records  are  retained  until  superseded 
by  current  data  and  then  destroyed. 

Sy.sleni  nianager(s)  and  address: 

As  appropriate:  Chief,  Field  Finance 
Officers  or  Director,  National  Climatic 
Center,  see  above  addresses. 

Notification  procedure: 

Information  may  be  obtained  from: 
Assistant  Administrator  for  Administra¬ 
tion,  NOAA,  6010  Executive  Boulevard, 
Rockville,  Maryland  20852.  Requester 
should  provide  name,  place  of  employ¬ 
ment  (name  and  location  of  office,  divi¬ 
sion,  branch,  and  section),  dates  em¬ 
ployed,  and  social  security  number,  pur¬ 
suant  to  the  inquiry  provisions  of  the 
Department’s  rules  which  appear  in  15 
CFil  Part  4b. 

Record  access  procedures; 

Requests  from  individuals  should  be 
addressed  to:  same  address  as  stated  in 
the  notification  section  above. 

Contesting  record  procedures : 

The  Depyartment’s  rules  for  access,  for 
contesting  contents,  and  appealing  initial 
determinations  by  the  individual  con¬ 
cerned  aw>ear  in  15  cm  Part  4b.  Use 
above  address. 

Record  source  categories: 

Compiled  from  organization  work 
sheqjs  and  from  logs  posted  by  employees. 

'  [PR  Doc.77-3618  Filed  2-8-77:8:46  am] 


COMMITTEE  OF  INDUSTRY  SECTOR  AD¬ 
VISORY  COMMITTEE  CHAIRMEN  FOR 
MULTILATERAL  TRADE  NEGOTIATIONS 

Establishment 

Pursuant  to  the  authority  delegated 
under  Executive  Order  11846  of  March 
27,  1975,  the  Special  Representative  for 
Trade  Negotiations  (the  “Special  Repre¬ 
sentative”)  and  the  Secretary  of  Com¬ 
merce  (“the  Secretary”)  have  deter¬ 
mined  that  a  Committee  of  Industry  Sec¬ 
tor  Advisory  Commitee  Chairmen  for 
Multilateral  Trade  Negotiations  should 
be  established  as  an  advisory  committee 
under  the  provisions  of  subsection  135 
(c)  (2)  of  the  Trade  Act  of  1974  (Pub.  L. 
93-618).  In  reaching  such  decision,  the 
Special  Representative  and  the  Secretary 
have  consulted  with  Interested  private 
organizations  and  have  taken  into  ac- 
coimt  the  factors  set  forth  in  subsection 
135(c)  (2)  (B)  of  the  Trade  Act  of  1974. 

The  Committee  will  advise  the  Special 
Representative,  in  conjunction  with  the 


REDOtAl  REGISTER,  VOl.  42,  NO.  24 — FRIDAY,  FEBRUARY  4,  1977 


Nonas 


6879 


Secretary,  on  matters  which  are  of  com¬ 
mon  Interest  to  the  ISACs  and  the 
United  States  in  connection  with  the 
multilateral  trade  negotiations  being  im- 
dertaken  by  the  United  States  pursuant 
to  sections  101  and  102  of  the  'Htide  Act 
of  1974.  The  Ccwnmlttee  shall  perform 
such  functions  and  duties  as  provided  for 
in  section  135  of  the  Trade  Act  of  1974 
with  respect  to  sector  advisory  commit¬ 
tees  establi^ed  pursuant  to  section  135 
(c) (2)  thereof. 

The  Committee  will  be  composed  of  the 
Chairmen  of  each  of  the  Industry  Sector 
Advisory  Committees  for  the  Multilateral 
Trade  Negotiations.  In  the  absence  of 
the  Chairman  of  a  particular  ISAC,  the 
Vice  Chairman  of  such  ISAC  may  serve 
as  an  alternate  m«nber. 

The  Committee  will  function  solely  as 
an  advisory  body  and  the  Department’s 
Bureau  of  International  Economic  Policy 
and  Research  will  provide  staff  support 
and  services.  Except  as  noted,  the  De- 
partoient  will  be  responsible  for  filings 
and  other  applicable  statutory  require¬ 
ments  of  the  Federal  Advisory  Commit- 
teo^Act.  The  Special  Representative,  or 
his  designee,  will  have  responsibility  for 
determinations  made  pursuant  to  sub¬ 
section  135(f)  of  the  Trade  Act  of  1974. 

The  Charter  for  this  Ccmunlttee  will 
be  filed,  in  accordance  with  the  law,  with 
the  concerned  CTongresslonal  Committees. 

Dated;  January  31, 1977. 

Gtjy  W.  Chamberlin,  Jr., 

Acting  Assistant  Secretary 
for  Administration. 

[PR  Doc.77-3652  Piled  2-3-77;8:46  am] 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SE¬ 
VERELY  HANDICAPPED 

PROCUREMENT  LIST  1977 
Additions 

Notice  of  proposed  additions  to  Pro¬ 
curement  List  1977,  November  18,  1976 
(41  FR  50975)  of  the  commodities  listed 
below  was  published  in  the  Federal  Reg¬ 
ister  on  August  20,  1976  (41  FR  35210). 

After  consideration  of  all  the  relevant 
data  presented,  the  Committee  has  de¬ 
termined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Government  under  Pub.  L.  92-28,  85 
Stat.  77.  Accordingly,  they  are  hereby 
added  to  the  Procurement  List. 

CUiss  8315 

Sewing  Kit,  Air  Force  (SH).  8315-00-816- 
6905  G.PJiA. 

By  the  Committee. 

C.  W.  Fletcher, 
Executive  Director. 

|PR  Doc.77-3611  PUed  2-3-77;8:45  am] 


PROCUREMENT  LIST  1977 
Proposed  Additions 

Notice  is  hereby  given  pursuant  to  sec¬ 
tion  2(a)  (2)  of  Pub.  li.  92-28;  85  Stat.  77. 
of  the  proposed  addition  of  the  following 


ciHumodltles  to  Procurement  Ust  1977. 
November  18,  1976  (41  FR  50975). 

Class  6532 

Gown,  Operating,  Surgical,  6582-00-700-7661, 

6632-00-700-7679.  6632-00-700-7733. 

If  the  Committee  approves  the  pro¬ 
posed  additions,  all  entities  of  the  Gov¬ 
ernment  will  be  required  to  procure  the 
above  commodities  from  workshops  for 
the  blind  or  other  severely  handicapped. 

Comments  and  views  regarding  the 
proposed  additions  may  be  filed  with  the 
Committee  on  or  before  March  7,  1977. 
Communications  should  be  addressed  to 
the  Executive  Director,  Committee  for 
Purchase  from  the  Blind  and  Other  Se¬ 
verely  Handicapped,  2009  Fourteenth 
Street  North,  Suite  610,  Arlington,  Vir¬ 
ginia  22201. 

This  notice  is  automatically  cancelled 
six  months  from  the  date  of  this  Fedfral 
Register  (August  4,  1977) . 

By  the  Committee. 

C.  W.  Fletcher, 
Executive  Director. 

I  PR  Doc.77-3612  Piled  2-3-77:8:45  am] 


Proposed  Additions 
Correction 

In  FR  Doc.  77-2263  appearing  on  page 
4512  of  the  Issue  for  Tuesday,  January 
25,  1977,  in  the  second  line  of  the  third 
paragraph,  “proposed  deletions  may  be 
filed”  should  read  “proposed  additions 
may  be  filed”. 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

ENVIRONMENTAL  IMPACT  STATEMENTS 
Receipt  and  Availability 

Envircmmental  impact  statements  re¬ 
ceived  by  the  Council  cm  Environmental 
Quality  from  January  24  through  Jan¬ 
uary  28,  1977.  The  date  of  receipt  for 
each  statement  is  noted  tn  the  statement 
summary.  Under  Council  Guiddines  the 
minimum  period  for  public  review  and 
comment  on  draft  environmental  impact 
statements  in  forty -five  (45)  days  from 
this  Federal  Register  notice  of  availabil¬ 
ity  (March  21,  1977),  The  thirty  (30) 
day  period  for  each  final  statement  be¬ 
gins  on  the  day  the  statement  is  made 
available  to  the  (Council  and  to  com¬ 
menting  parties. 

Copies  of  individual  statements  are 
available  for  review  from  the  originating 
agency.  Back  copies  will  also  be  available 
at  10  cents  per  page  from  the  Environ¬ 
mental  Law  Institute,  1346  Connecticut 
Avenue,  Washington,  D.C,  20036. 

Department  op  AcRicxrLTCRE 

Contact:  (Coordinator  of  EnvircMnental 
QuaUty  Activities,  Office  of  the  Secretary, 
UJ3.  Department  of  Agriculture,  Room  359-A, 
Washington.  D.C.  20260  (202) -447-3965. 

FOREST  SERVICE 

Draft 

6.  Fork  Salmon  R.  Unit  Plan,  Valley  Coun¬ 
ty,  Idaho,  January  24:  Proposed  Is  a  land  use 
plan  for  the  348,328-acre  South  Fork  Salmon 


River  Planning  Unit.  Of  this  acreage,  246,000 
lie  within  the  Krassel  Ranger  District  of 
Payette  National  Forest  and  102.328  acres  are 
in  the  Cascade  Ranger  District  of  Boise  Na¬ 
tional  Forest.  The  Unit  also  includes  855 
acres  of  privately  owned  land,  and  3.840  acres 
of  State  owned  land — remote  school  sec¬ 
tions  that  have  no  access.  Land  allocation 
areas  Include  recreation,  wilderness  study 
and  big  game  winter  range.  (ELR  Order  No 
70097.) 

Green  Mountain  N.P.  Timber  Management 
Plan,  several  Vermont  counties,  January  24; 
Proposed  is  a  10-year  Management  Plan  for 
the  Green  Mountain  National  Forest  to  cover 
the  period  of  January  1,  1977  to  September 
30,  1986.  The  program  harvest  for  the  period 
will  average  69  percent  of  the  potential 
yield,  which  Is  206.6  M  cunlts  of  sawlogs  and 
256.0  M  cunlts  of  products  annually.  The 
plan  also  discusses  silvicultural  prescriptions, 
reforestation,  timber  stand  Improvement, 
transportation  development,  and  protection. 
Adverse  effects  Inclitde  the  temporary  degra¬ 
dation  of  the  visual  resource,  and  temporary 
Increases  In  stream  turbidity.  (ELR  Order  No. 
70095.) 

Union  Pass  Unit  Plan,  Brldger-Teton  N.F., 
Sublette  and  Fremont  Counties,  Wyoming, 
January  26:  The  proposed  action  Is  a  com¬ 
prehensive  land  use  plan  for  the  Union  Pass 
Planning  Unit,  Brldger-Teton  National  For¬ 
est.  The  unit  contains  approximately  180,(X)0 
acres  of  National  FcR'est,  and  about  1,800 
acres  of  non-Natlonal  Forest  land.  Signifi¬ 
cant  activities  provided  for  In  the  plan  are 
an  annual  timber  harvest  averaging  about 
1.6-2.6  million  board  feet  and  summer  live¬ 
stock  grazing  of  about  30,000  cow  months  and 
10,000  sheep  months.  Rectsonable  exploration 
of  subsurface  resources  Including  minerals, 
oil,  and  gas  Is  provided  for.  (ELR  Order  No. 
70113.) 

Final 

Burnett  Noa-Pro&t  Fish  Hatchery,  Alaska. 
January  24:  The  proposed  action  is  the  con- 
struetton  of  non-profit  hatchery  struettures 
on  National  Forest  lands  In  Burnett  Inlet, 
southeast  Alaska.  The  project  is  designed  to 
contribute  to  the  restoration  of  the  depleted 
salmcm  fishery  by  consWucting  a  hatshery 
building  and  6upp<»i:  facilities  such  as  pipe¬ 
lines,  generating  structures,  residence  build¬ 
ings,  a  boat  landing,  and  access  tealls.  Ap¬ 
proximately  ten  minion  salmon  fry  will  be 
Incubated  and  reared.  Adverse  Impacts  In¬ 
clude  the  discharge  of  metabolic  and  human 
wastes  Into  the  water  during  construction, 
and  the  loss  of  the  wilderness  character  of 
the  project  area.  (Tomments  made  by:  DOI, 
AHP,  EPA,  USDA,  HUD,  state  agencies,  and 
concerned  groups.  (ELR  Order  No.  70093.) 

Consumer  Product  Safety  Commission 

Contact:  Mr.  Glen  Simpson,  Bureau  of  Eco¬ 
nomic  Analysis,  Consumer  Product  Safety 
Commission,  5401  Westbard  Avenue,  Room 
533,  Wasliington.  D  C.  20207,  301  492  6542 

Draft 

Lead  Content  in  Paint,  Hazardous  Product 
Ban,  January  26:  Proposed  Is  the  banning  of 
several  items  containing  lead  paint  as  haz¬ 
ardous  products.  They  include:  lead-contain¬ 
ing  paint  and  similar  surface-coating  mate¬ 
rials  containing  more  than  .06%  lead;  toys 
and  other  articles  Intended  for  use  by  chil¬ 
dren  bearing  lead-containing  paint  or  other 
similar  surface-coating  materials  containing 
more  than  .06%  read;  and  articles  of  furni¬ 
ture  containing  paint  or  other  similar  sur¬ 
face-coating  materials  containing  more  than 
.06%  lead.  The  effect  of  the  regulations  will 
be  that  no  lead  may  be  Intentionally  added 
to  paints  or  coatings  used  for  painted  sur- 
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faces  intended  for  consumer  use.  (EUl  Order 
No.  70114.) 

Department  or  Defense 

ARMT 

Draft 

Ground  Squirrel  Control,  Port  C^d  Com¬ 
plex,  Monterey  and  San  Luis  Obispo  Coun¬ 
ties,  California,  January  28:  Proposed  Is  tbe 
significant  reduction  of  groimd  squirrel 
populations  occupying  large  areas  of  grass¬ 
land  and  woodland-grassland  on  Port  Ord, 
Fort  Hunter  Liggett  emd  Camp  Roberts,  lo¬ 
cated  in  Monterey  and  San  Luis  Obispo  Coun¬ 
ties.  This  action  would  treat  the  open  range 
ground  squiiTel  habitat  at  Fort  Hunter  Lig¬ 
gett  and  Camp  Roberts  with  1080-treated 
bait  from  the  air.  Zinc  phosphide  would  be 
applied  by  hand  to  open-range  ground  squir¬ 
rel  habitat  on  Fort  Ord.  Environmental  im¬ 
pacts  include  the  reduction  of  populations 
of  other  seed-eating  rodents  such  as  mead¬ 
ow  voles,  kangaroo  rats,  field  mice  and 
seed-eating  birds  due  to  .secondary  poison¬ 
ing.  (EUl  Order  No.  70122.) 

McGregor  Range-Land  Use  Withdrawal, 
H.  Paso  County.  Texas,  January  27:  The 
statement  proposes  the  extension  of  the  land 
withdrawal  which  allows  the  Fort  Bliss  Mili¬ 
tary  Reservation  to  utilize  the  lands  that 
comprise  McGregor  Range.  The  present  ar¬ 
rangement  is  due  to  expire  in  August  1977. 
The  Department  of  the  Army  developed  this 
EIS  in  close  cooperation  and  coordination 
with  the  Eiepartment  of  the  Interior.  The 
withdrawal  will  be  extended  for  an  initial  15- 
year  period,  followed  by  two  10-year  periods, 
subject  to  review  by  the  USA,  DOI,  and  USDA. 
The  military  use  of  tracked  and  wheeled  ve¬ 
hicles  on  the  range  can  cause  soil  erosion  and 
disturb  vegetation  and  wildlife.  (ELR  Order 
No.  70116.) 

Contact:  Dr.  C.  Grant  Ash,  Office  of  En¬ 
vironmental  Policy  Development,  Attn: 
DAEN-CWR-P,  Office  of  the  Chief  ot  Engi¬ 
neers,  US.  Army  Corps  of  Engineers,  1000  In¬ 
dependence  Avenue,  S.W>  W'ashington  D  C. 
20314,  202-693-6795. 

Dfaft 

Panama  City  Beaches.  Erosion  Control  (2), 
Bay  County,  Florida,  January  24:  The  pro¬ 
posed  project  would  include  18.5  miles  of 
beach  restoration  plus  an  artificial  dune  and 
berm  between  Philips  Inlet  and  the  entrance 
channel  into  Panama  City  Harbor.  The  work 
would  involve  dredging  offshore  at  the  10- 
fathom  (60-foot)  contour,  which  varies  be¬ 
tween  one-half  to  one  mile  offshore.  There 
would  be  an  initial  need  for  7,865,000  cubic 
yards  of  sand  to  construct  the  entire  18.5- 
mile  project.  Renourishment  of  the  beach 
would  require  946.000  cubic  yards  of  sand  at 
10-year  intervals.  Temporary  adverse  effects 
would  occur  during  construction  and  re¬ 
nourishment  operations.  (Mobile  District). 
(ELR  Order  No.  70100.) 

Little  Bay  Maintenance  Dredging,  Arkansas 
County,  Texas,  January  24:  Proposed  is  the 
periodic  maintenance  dredging  of  the  Little 
Bay,  Texas  project.  The  Little  Bay  project  is 
a  shallow  draft  channel  and  turning  basin  in 
Arkansas  Bay  adjacent  to  Fulton,  Texas.  The 
project  includes  a  channel  8  feet  deep,  200 
feet  wide,  and  1,400  feet  long.  Adverse  effects 
Include  the  removal  or  disturbance  of  motile 
and  bottom  dwelling  organisms  from  the 
channel,  turning  basin,  and  disposal  area. 
(Galveston  District.)  (ELR  Order  No,  70101.) 

Dry  Creek  Flood  Control,  Ephrate  (2), 
Grant  County,  Washington.  January  26:  Pro¬ 
posed  is  a  project  which  would  provide  100- 
year  flood  protection  to  the  cities  of  Ephrate 
and  Soap  Lake  and  the  unincorporated  com¬ 
munity  of  Lakeview,  Washington.  The  proj¬ 
ect  would  involve  construction  of  a  500 -foot 
debris  basin;  3,600  feet  of  concrete  lined 


channel  and  3,600  feet  of  unlined  channel; 
easements  over  270  acres  in  the  ponding  area; 
and  7.4  miles  of  outlet  channel  of  which  4.6 
miles  would  be  natural  swale.  Some  f€u*m- 
lands  may  be  sevoed  by  the  discharge  chan¬ 
nel  but  homes  will  not  be  displiM:ed.  (Wash¬ 
ington,  D  C.  Office.)  (ELR  Order  No.  70110.) 

Fined 

Honolulu  Harbor,  Oahu  County,  Hawaii, 
January  24:  The  proposed  plan  provides  for 
increasing  project  depths  of  the  Honolulu 
Harbor  main  entrance  channel  from  40  feet 
to  45  feet  and  for  increasing  project  depths 
of  the  basins  and  Kapalma  Channel  from  35 
to  40  feet.  The  deepening  will  involve  dredg¬ 
ing  about  1.3  million  cubic  yards  of  material 
which  would  be  disposed  of  at  a  deep  ocean 
dredge  material  disposal  site.  Adverse  effects 
inchxde  turbidity  caused  by  the  dredging, 
destruction  of  benthic  resources,  and  Impacts 
upon  the  disposal  area.  (Honolulu  District.) 
Comments  made  by:  EPA,  AHP,  USDA.  HEW, 
DOC,  DOI,  DOT,  DOD,  State  agencies,  and 
concerned  citizens.  (ELR  Order  No.  70098.) 

Petit  Anse,  Tlgre  and  Carlin  Bayous;  and 
Bayou  Gross,  several  Louisiana  counties, 
January  24;  The  proposed  action  is  the  opera¬ 
tion  and  maintenance  of  the  Gulf  Intra¬ 
coastal  Waterway  (GIWW)  and  associated 
locks.  Bayous  Gross  Tete,  Petit  Anse,  Carlin 
and  Tigre.  The  project  provides  for  mainte¬ 
nance  dredging  to  assure  that  the  .waterways 
maintain  design  dimensions  and  that  the 
associated  control  structures  function  prop¬ 
erly  without  interference  from  accumulated 
sediment.  Dissolved  oxygen  levels  will  be 
temporarily  increased.  Adverse  effects  include 
the  taking  of  900  acres  of  land  per  year  for 
disposal  activities,  changing  of  surface  water 
flow  patterns,  and  disruption  of  local  aqua¬ 
tic  biological  communities.  (New  Orleans 
District.)  Comments  made  by:  DOI,  EPA, 
DOC,  USDA.  (ELR  Order  No.  70094.) 

Deep  Creek  Flood  Control  Project,  Edge¬ 
combe  County,  North  Carolina,  January  26: 
Proposed  is  a  project  tex  flood  control  con¬ 
sisting  of  the  construction  of  a  dike  and 
drainage  appurtenances  on  the  north  and 
south  sides  of  Speed,  N.C.  Plans  also  call  for 
relocation  and  channel  excavation  of  2,800 
feet  of  Night  Swamp,  stream  channel  exca¬ 
vation  of  an  additional  500  feet  of  both 
Knight  Swamp  and  Longs  Branch,  snagging 
and  clearing  8.3  miles  of  Deep  Creek,  and 
enlarging  2,8(X)  feet  of  Deep  Ckeek  to  about 
an  80  foot  bottom  width.  Adverse  impacts 
Include  Increased  turbidity,  conversion  of  31 
acres  of  pine  and  hardwood  to  grass  habitat, 
loss  of  2  acres  of  swamp  habitat,  loss  of 
stream  habitat,  and  loss  of  .9  mile  of  natural 
stream  section.  (Wilmington  District.) 
Comments  made  by:  USOQ,  USDA,  DOI, 
EPA,  DOT,  HEW,  DOC,  state  and  local  agen¬ 
cies.  and  concerned  citizens.  (ELR  Order  No. 
70109.) 

Wando  and  Cooper  Rivers  Marine  Termi¬ 
nal,  Charleston  County,  South  Carolina, 
January  28:  The  proposed  project  entails 
construction  on  the  Wando  and  Cooper 
Rivers  of  a  wharf,  two  barge  slips,  and  four 
docks;  dredging  a  channel  and  turning  ba¬ 
sin;  and  disposal  of  dredged  material  in  the 
Morris  Island  and  Daniel  Island  disposal 
areas.  Adverse  environmental  impacts  are 
conversion  of  210  acres  of  forest,  30  acres  of 
marsh,  open  field,  and  Wando  River  bottom 
to  an  industrialized  area  and  87  acres  to 
road  right-of-way;  preemption  of  disposal 
areas;  increased  air  and  noise  pollution;  dis¬ 
ruption  of  l^nthos  in  dredged  areas;  in¬ 
creased  ship 'traffic  and  congestion  on  the 
Cooper  River  bridges;  and  temporary  con¬ 
struction  impacts.  (Charleston  District.) 
Comments  made  by:  DQI,  EPA,  DOC,  HEW, 
USCG,  USDA,  DOT.  (ELR  Order  No.  70120.) 
Supplement 


Atchafalaya  River  and  Bayous  (S-2), 
Louisiana,  January  28 :  This  statement  is  the 
second  supplement  to  a  final  EIS  filed  with 
CEQ  in  January,  1974.  The  project,  Atcha¬ 
falaya  River  and  Bayous  Chene,  Boeuf,  and 
Black,  Louisiana,  is  located  in  the  coastal 
area  of  south-central  Louisiana,  nbe  purpose 
of  the  project  is  to  enlarge  existing  naviga¬ 
tion  channels  sufficiently  to  permit  the  pas- 
.sage  of  large  offshore  drilling  rigs  and  related 
marine  equipment  between  construction  and 
repair  facilities  on  Bayous  Boeuf  and  Black, 
and  drilling  sites  in  the  Gulf  of  Mexico.  The 
recommended  plan  will  require  350  acres  for 
new  channel  in  addition  to  the  existing 
channel,  and  7.208  acres  for  dredged  mate¬ 
rial  disposal.  (New  Orleans  District.)  (ELR 
Order  No.  70121.) 

Environmental  Protextion  Agency 

Please  refer  to  the  separate  notice  pub¬ 
lished  by  EPA  in  this  issue  of  the  Fedehal 
Register  for  the  appropriate  EPA  contact. 

Draft 

Grain  Elevator  Industry,  Performance 
Standards,  January  24:  Proposed  are  stand¬ 
ards  of  performance  tor  the  grain  elevator 
industry  under  section  in  of  the  Clean  Air 
Act.  The  proposed  standards  limit  emissions 
of  particulate  matter  from  the  following  8 
affected  facilities  and  their  related  at^iollu- 
tion  control  devices:  each  truck  unloading 
station,  each  railroad  hopper  car  and  boxcar 
unloading  station,  equipment  at  each  barge 
and  ship  unloading  station,  all  grain  han¬ 
dling  operations,  each  grain  dryer,  each  truck 
loading  station,  each  railroad  hopper  car  and 
boxcar  loading  station,  and  each  barge  and 
ship  loading  station.  Beneficial  effects  are 
anticipated.  (ELR  Order  No.  70092.) 

Federal  Energy  Administration 

Contact:  Dr.  Robert  Stern,  Director,  Office 
of  Environmental  Impact,  Federal  Energy 
Administration,  New  Post  Office  Building, 
Room  7119,  I2th  and  Pennsylvania  Avenue, 
NW,  Washington,  DC.  20461.  202-566-9760. 

Final 

Cote  Blanche  Mine — SPR,  St.  Mary’s 
County,  Louisiana,  January  24:  Proposed  is 
the  implementation  o^  the  Strategic  Petro¬ 
leum  Reserve,  Tfitle  I,  Part  B,  of  the  Energy 
Policy  and  Conseravtion  Act  of  1975.  The 
Reserve  will  store  160  million  barrels  of  oil 
by  December  of  1978  in  the  Early  Storage 
Reserve  (ESR),  and  500  million  barrels  by 
1982  under  the  entire  program.  The  present 
action  is  part  of  the  ESR  and  proposes  to 
store  27  million  barrels  of  oil  in  a  conven¬ 
tional  salt  mine  located  at  Cote  Blanche 
Island  in  Louisiana.  The  proposed  storage 
of  oil  at  Cote  Blanche  Mine  is  to  be  imple¬ 
mented  at  an  existing  underground  salt 
mine  presently  owned  and  operated  by 
Domtar  Chemicals,  Inc.  Adverse  impacts  on 
water  and  air  will  result.  Comments  made 
bv:  AHP,  EPA,  FPC,  TVA,  DOT,  TREA,  COE. 
(ELR  Order  No.  ’70099.) 

Weeks  Island  Mine — SPR,  Iberia  County, 
Louisiana,  January  24:  Proposed  is  the  im¬ 
plementation  of  the  Strategic  Petroleum  Re¬ 
serve  (SPR),  Title  I,  Part  B,  of  the  Energy 
Policy  and  Conservation  Act  of  1975.  The 
Reserve  will  store  150  million  barrels  of  oil 
by  December  of  1978  in  the  Early  Storage 
Reserve  (ESR),  and  500  million  barrels  by 
1982  under  the  entire  program.  The  present 
action  is  part  of  the  ESR  and  proposes  stor¬ 
age  of  oil  at  Weeks  Island  Mine,  to  be  imple¬ 
mented  at  an  existing  undergroimd  salt 
mine  presently  owned  and  operated  by  Mor¬ 
ton  Salt  Company.  Adverse  effects  include 
water  quality  degradation  and  the  possi¬ 
bility  of  oil  spillage.  Comments  made  by: 
AHP,  EPA,  FPC,  TVA,  DOT,  state  and  local 
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agencies,  and  ccmcerned  groups  and  persons. 
(ELR  Order  No.  70102.) 

DKP  AST  MINT  OF  HUD 

Contact:  Mr.  Richard  H.  Brown,  Director, 
Office  of  Environmental  Quality,  Boom  7258, 
451  7th  Street,  S.W.,  Washington,  D.C.  20410, 
202-755-6308. 

Draft 

Interstate  Land  Sales,  Revised  Regula¬ 
tions,  January  25:  Proposed  are  revisions  to 
the  existing  regulations  of  the  Interstate 
Land  Sales  Registration  program  that  deal 
with  exemption,  statement  of  record  (regis¬ 
tration),  and  prc^rty  report  requirements 
pursuant  to  the  Interstate  Land  Sales  Full 
Disclosure  Act  (15  USC  1701).  The  purpose 
of  these  regulations  is  to  ensure  the  provi¬ 
sion  of  essential  information  about  a  sub¬ 
division,  through  a  Property  Report,  such 
that  a  prospective  purchaser  can  make  an 
Informed  Judgment  as  to  whether  or  not  to 
purchase  a  lot  in  a  subdivision.  The  regula¬ 
tions  are  expected  to  have  a  favorable  en¬ 
vironmental  impact.  (ELR  Order  No.  70105.1 
Indian  Oaks  Subdivision,  Will  County,  Illi¬ 
nois,  January  24 :  Proposed  is  the  provision  of 
F.H.A.  mortgage  insvirance  221(d) 4  for  212 
multi-family  apau'tment  units  that  comprise 
an  intermediate  stage  of  a  planned  unit  de¬ 
velopment  that  already  comprises  1,388  units 
and  will  eventually  total  2,250  units.  Few  ad¬ 
verse  effects  are  anticipated  due  to  the  fact 
that  the  natural  environment  has  already 
been  altered  on  the  southern  portion  of  the 
site,  having  been  cleared  years  ago.  The 
northern  portion  of  the  area  is  still  wooded 
and  will  remain  so  even  after  development. 
(ELR  Order  No.  70104.) 

Final 

Devon-Air  Estates,  Coral  Gables,  Dade 
County,  Florida,  January  26:  Proposed  is  the 
construction  of  Devon-Air  Estates,  a  Planned 
Unit  Development  (P.U.D.)  in  Coral  Gables, 
Florida.  Hie  392-acre  project  consists  of  378 
single  family  detached  units,  788  townhouse 
units,  1084  apartment  rental  tmits,  a  20-acre 
park  and  school  site,  an  a  20-acre  lake.  The 
first  phase  of  construction  will  be  101  single 
family  detached  tmits  on  32  acres  in  the 
northern  central  section  of  the  P.U.D.  Ad¬ 
verse  impacts  include  increases  in  noise  and 
dust  levels,  and  loss  of  agricultural  lands. 
Comments  made  by:  DOI,  EPA,  USDA,  HUD, 
state  and  local  agencies,  and  concerned 
citizens.  (ELR  Order  No.  70115.) 

Supplement 

Merced,  Atwater,  Castle  AFB  &  Environs 
(S-1),  Merced  County,  California,  January 
26:  This  statement  supplements  a  draft  EIS 
filed  with  CEQ  in  April,  1976,  concerning 
Merced,  Atwater,  Castle  Air  Force  Base  and 
Environs.  The  statement  includes  a  con¬ 
sideration  of  major  areas  acceptable  tat  HUD 
programs,  including  mortgage  insmance.  Po- 
tentlxd  adverse  impacts  are  the  loss  at  open 
space  and  agricultural  land,  the  potential 
underuse  of  infrastructure,  and  the  exposure 
of  a  portion  of  new  residential  units  to  high 
levels  of  aircraft  noise.  (ELR  Order  No. 
70111.) 

Section  104(h) 

The  following  are  Community  Develop¬ 
ment  Block  Grant  statements  prepared  and 
circulated  directly  by  applicants  pursuant  to 
section  104(h)  of  'Hie  1974  Housing  and  Com¬ 
munity  Development  Act.  Copies  may  be  ob¬ 
tained  from  the  office  of  the  iqiprt^riate 
local  ^lef  executive.  (Copies  are  not  avail¬ 
able  from  HUD) . 

Final 

Dallas,  Tex. — ^Unsafe  Structure  Demolition, 
Dallas  County.  Texas,  January  26:  Proposed 


is  a  project  aimed  at  demolishing  vacant  sub¬ 
standard  structures  throughout  a  designated 
target  area  in  Dallas,  Texas.  These  structures 
would  be  identified  as  a  result  of  Increased 
code  enforcement  activity  in  low  and 
moderate  income  areas.  The  code  enforce¬ 
ment  segment  of  the  pressed  project  is 
designed  to  encourage  Improvement  and  con¬ 
servation  of  the  existing  housing  stock  in  the 
target  area.  Long  term  impacts  include  deple¬ 
tion  of  the  substandard  vacant  housing  stock 
and  a  possible  increase  in  bousing  costs. 
Cennments  made  by:  AHP,  HUD,  HEW,  DOI, 
DOT,  EPA,  GSA,  local  and  regional  agencies, 
and  concerned  citizens.  (ELR  Order  No. 
70112.) 

Interst.\te  Commerce  Commission 

Contact;  Mr.  Richard  I.  Chais,  Chief,  Sec¬ 
tion  of  Energy  and  Environment,  Interstate 
Commerce  Commission.  Rm.  3373.  12th  and 
Constitution  Ave.,  N.W..  Washington.  DC. 
20423,  202-275-7692. 

Final 

Commercial  Zones  and  Terminal  .4reas, 
January  24:  Proposed  is  the  institution  of  a 
rulemaking  proceeding  for  the  purpose  of 
proposing  an  expansion  of  the  population- 
mileage  formula  used  to  determine  the  com¬ 
mercial  zones  and  terminal  areas  of  motor 
carriers  and  freight  forw'arders.  Approval  of 
the  proposed  formula  expansion  may  result 
in  a  decrease  in  the  amount  of  interlining 
and  mileage  which  is  currently  involved  in 
performing  service  to  shippers  located  in  out¬ 
lying  metropolitan  areas.  Current  patterns 
of  meiri^litan  land  use  may  be  affected. 
Comments  made  by:  EPA,  DOI,  and  inter¬ 
ested  groups  and  persons.  (ELR  Order  No. 
70096.) 

Department  of  Transportation 

Contact;  Mr.  Martin  Convlsser,  Director, 
Office  of  Environmental  Affairs,  UB.  Depart¬ 
ment  of  Transportation,  400  7th  Street,  S.W., 
Washington,  D.C.  20590,  202-426-4357. 

Federal  Aviation  Administration 

Final 

Mount  Pleasant  Municipal  Airport,  Isabella 
County,  Michigan,  January  27:  The  project 
consists  of  improvements  to  the  Mount 
Pleasant  Municipal  Airport  to  Increase  safety 
and  efficient  use  of  the  airport.  The  project 
includes  the  extension  of  the  runway  900 
feet,  the  widening  of  two  access  tsxiways  to 
40  feet,  the  construction  of  a  200X170  foot 
apron  addition,  the  installation  of  lighting, 
the  clearing  of  brush  and  trees,  and  the  relo¬ 
cation  of  lighting  equipment  and  controls  to 
a  new  administration  building.  The  project 
will  result  in  increased  noise  and  air  pollu¬ 
tion.  Comments  made  by:  DOT,  DOC,  USDA, 
COE,  EPA,  AHP.  (ELR  Order  No.  70117.) 

Roscoe  Turner  Field,  Corinth  Alcorn 
County,  Mississippi,  January  27:  Proposed 
are  various  improvements  at  Roscoe  Turner 
Field,  Corinth,  Mississippi.  These  improve¬ 
ment  include  runway  extension  and  con¬ 
struction  of  three  exit  taxlways,  one  T-han- 
gar,  a  General  Aviation  Terminal,  one  T- 
hangar  access  taxiway,  and  a  1,200  gallon 
capacity  Jet  fuel  storage.  Seventy-six  acres 
of  land  will  be  purchased  for  futiu^  expan¬ 
sion  including  acquisition  of  3  homes.  Run¬ 
way  extension  will  cause  slightly  increased 
air  pollution  and  intermittent  noise  levels 
due  to  occasional  operation  by  small  “busi¬ 
ness  Jet”  aircraft.  Comments  made  by:  EPA, 
DOI,  DOT,  HEW,  HUD,  and  state  and  local 
agencies.  (ERL  Order  No.  70119.) 

FEDERAL  HIGHWAY  ADMINISTRATION 

Draft 

Boosevelt-Payson  Hwy,  (SR  188),  Junction 
SR  88/87,  Gila  County,  Arizona,  January  26: 


Proposed  is  the  reconstruction  of  approxi¬ 
mately  12  miles  of  State  Route  188  highway 
(a  dirt  and  gravel  road)  beginning  about 
1,500  feet  north  of  Theodore  Roosevelt  Dam 
and  extending  northerly  to  Join  existing 
pavement  north  of  Ash  Creek.  The  entire  pro¬ 
posed  construction  area  is  within  the  bound¬ 
ary  of  the  Tcwito  National  Forest  in  south¬ 
western  Gila  County,  Arizona.  The  improve¬ 
ment  work  consists  of  construction  of  a 
paved  two-lane  roadway  with  usable  shoul¬ 
ders,  cross  drainage  facilities,  and  appropri¬ 
ate  fencing.  All  of  the  improvement  alterna¬ 
tives  are  located  on  Forest  Service  Roads  de¬ 
termined  to  be  Section  4)f)  lands.  (FLR 
Order  No.  70107.) 

Final 

Bobby  Jones  Ehepressway,  U.S.  I  to  Savan¬ 
nah  R.,  Richmond  County,  Georgia,  Janu¬ 
ary  25:  Proposed  is  the  construction  of  a  4.75- 
mile  segment  of  UB.  1,  In  Richmond  County. 
Georgia.  The  4-lane,  limited  access  facility 
will  begin  at  the  present  terminus  of  the 
Bobby  Jones  Expressway  at  U.S.  Route  1  and 
extend  to  New  Savannah  Road.  The  corridor 
study  area  encompasses  11.4  square  miles  on  a 
total  of  6,601  acres  of  unincorporated  land 
in  Richmond  County.  Adverse  impacts  in¬ 
clude  loss  of  hardwoods  in  the  project  corri¬ 
dor  and  displacement  of  12  homes  and  4  busl- 
nes.ses.  (Region  4.)  Comments  made  bv: 
HUD,  EPA,  DOI,  USDA.  HEW,  state  and  local 
agencies,  and  Interested  groups  and  persons. 
(ELR  Order  No.  70108.) 

1-15  West  Interchange,  -American  Palls 
Dam  Power  County,  Idaho.  January  27;  Pro¬ 
posed  is  Project  RS-RSG-1721(19),  which 
would  Improve  State  Highway  39  through  the 
City  of  American  Falls.  The  project  begins  at 
the  east  end  of  the  American  Falls  Dam  and 
ends  at  the  I-ISW  interchange  east  of  the 
city.  Approximately  2  mUes  of  urban  sec¬ 
ondary  highway  would  be  built  with  four 
lanes,  curb  and  guttor.  painted  median  and 
left  turn  bays  in  the  urban  area.  Also,  a  new 
railroad  crossing  strucaure  would  be  pro¬ 
vided.  Adverse  impacts  include  displacement 
of  residences  and  businesses,  short  term  ef¬ 
fects  on  air  atMi  noise  ciwallty  and  the  con¬ 
version  of  private  residential,  commercial, 
and  agricultural  lands  to  highway  use. 
(Region  10.)  Coaoments  made  by:  USDA, 
EPA.  DOI,  state  and  kwal  agencies.  (ELR  Or¬ 
der  No.  70118.) 

US  31-E,  Allen  Co..  Kentucky,  Allen  County, 
Kentucky,  January  26:  Pit^osed  is  the  re¬ 
location  of  a  p<wti<m  of  US  31-E  from  2.2 
miles  North  of  the  THennessee  State  Line  to 
the  point  of  intersection  with  US  231  near 
the  West  City  Limits  of  Scottavllle.  Negative 
impacts  of  the  reconstruction  of  the  6.42 
mile  segment  Include  the  disruption  and 
relocation  of  homes  and  businesses,  grave  re¬ 
locations,  hampered  traffic  movements  dur¬ 
ing  construction,  and  disruption  of  sanitary 
facilities.  The  project  may  also  cause  an  in¬ 
crease  in  air  and  noise  pollution.  (Region  4.) 
Comments  made  by:  HEW,  HUD,  EPA.  DOC, 
DOI,  COE,  USDA,  state  and  local  agencies, 
and  concerned  citizens.  (ELR  Order  No. 
70108.) 

Stolley  Park  Road,  Grand  Island,  Hall 
County,  Nebraska,  January  26:  The  prop)osed 
improvement  Involves  the  upgrading  and  re¬ 
construction  of  a  segment  of  Stolley  Park 
Road  within  Grand  ItHand,  Nebraska.  The 
segment  of  street  involved  with  the  proposed 
Improvement  is  approximat^y  0.75  mile 
long,  beginning  at  Harrison  Street  and  termi¬ 
nating  at  South  Locust  Street.  Project  plans 
also  include  construction  of  a  storm  sewer 
drainage  system  and  construction  at  side¬ 
walks  on  both  sides  at  the  entire  length  at 
street  Improvement.  LttHe  or  no  adverse  ef¬ 
fects  are  anticipated.  (Region  7.)  Comments 
made  by:  DOT,  IX»>,  COE,  USDA,  HUD,  DOI. 
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EPA,  state  and  local  agencies.  (ELR  Order 
No.  70106.) 

David  W.  Tunderman, 
Acting  General  Counsel. 

|FR  Doc.77-3803  Filed  2-3-77; 8: 45  am] 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

AEROPROPULSION  SYSTEM  TEST 
FACILITY  (ASTF) 

Environmental  Determination 

Proposed  action.  Construction  of  the 
ASTF  at  the  Arnold  Engineering  De¬ 
velopment  Center  (AED  J)  in  Tennessee. 
The  ASTF  is  a  large  and  highly  versatile 
test  facility  which  will  accurately  simu¬ 
late  flight  environments  for  develop¬ 
ment,  certification,  and  qualification 
testing  of  large  air-breathing  engines  of 
up  to  100,000  pounds  thrust.  Individual 
test  cells  will  be  designed  for  subsonic 
turbofan  and  supersonic  turbojet  engines 
complete  with  control  rooms  and  high 
speed  data  systems.  Properly  conditioned 
air  is  supplied  to  the  test  cells  by  large 
air  compressors  and  exhausted  through 
an  array  of  coolers  and  scrubbers.  The 
facility  also  includes  support  buildings 
to  house  ancillary  equipment  and  operat¬ 
ing  personnel. 

Environmental  evaluation.  A  Candi¬ 
date  Environmental  Impact  Statement 
(CEIS)  was  prepared  by  Air  Force  Sys¬ 
tems  Command.  After  a  careful  review 
of  this  CEIS,  it  has  been  concluded  that 
this  action  will  not  have  a  significant 
adverse  effect  on  the  quality  of  the  hu¬ 
man  environment,  it  is  not  likely  to  be 
controversial  with  regard  to  it§  environ¬ 
mental  impacts,  and  that  a  Draft  En¬ 
vironmental  Impact  Statement  (DEIS) 
need  not  be  filed  with  the  Council  on  En¬ 
vironmental  Quality  (CEQ) .  This  deter¬ 
mination  is  based  on  the  following 
considerations: 

a.  Water.  The  AEDC  Contingency  Plan 
for  Spills  of  Oils  and  Hazardous  Sub¬ 
stances  has  been  developed  to  provide 
eflacient,  coordinated  and  effective  action 
to  minimize  damage  to  the  environment 
from  accidental  discharge  of  oil  and 
hazardous  substances. 

(1)  Hydrcarbon  fuel  spills  from  test 
engines  will  be  less  than  100  gallons  per 
incident  and  will  be  contained  in  baro¬ 
metric  wells  and  in  an  open  channel  cool¬ 
ing  water  ditch.  The  maximum  estimated 
concentrations  reaching  the  nearby 
stream  through  the  cooling  water  dis¬ 
charge  ditch  is  0.05  parts  per  million.  In 
the  unlikely  event  of  a  larger  spill  the 
flow  of  the  discharge  ditch  will  be 
diverted  into  the  retention  reservoir. 

(2)  Lubricating  oil  spills  will  be  con¬ 
tained  in  concrete  dikes  aroimd  major 
components  and  oil/water  separators 
outside  the  diked  areas.  Safe  disposal  will 
be  in  accordance  with  the  AEDC  Indus¬ 
trial  Waste  Disposal  Program. 

(3)  Hydraulic  fluid  spills  will  be  caught 
by  local  containment  devices  and  dis¬ 
posed  of  in  an  approved  maimer. 

(4)  Industrial  solvents  liquids  will  be 
stored  in  approved  containers  and  dis¬ 
posed  of  in  an  approved  manner. 


(5)  Ethylene  Glycol  concentration 
from  the  air  supply  cooler  system  likely 
to  reach  the  ASTF  drainage  system  is 
estimated  to  be  less  than  0.5  parts  per 
million  during  intermittent  periods  of 
operation.  Any  major  spills  from  equip¬ 
ment  failure  will  be  diverted  into  the 
retention  reservoir. 

(6)  Thermal  pollution  is  not  signif¬ 
icant.  A  temperature  elevation  of  3“  F 
between  intake  and  outfall  for  both  the 
ASTF  and  existing  requirements  will  be 
maintained  by  the  use  of  a  cooling  tower. 
The  3“  F  rise  in  water  supply  is  less  than 
the  5.4°  F  permitted  by  the  State  of 
Tennessee. 

b.  Air:  Emissions  into  the  atmosphere 
from  stationary  sources  will  be  controlled 
to  meet  the  Federal  and  State  standards. 
Emis.sions  from  the  tept  engines,  al¬ 
though  not  regulated  by  the  State  or 
EPA,  will  be  discharged  through  coolers 
and  scrubbers  to  minimize  pollutants 
reaching  the  atmosphere.  As  more  ad¬ 
vanced  tcehnology  is  incorporated  into 
engine  design,  emissions  will  be  further 
reduced.  No  hazardous  air  contaminants 
will  be  emitted  from  the  ASTF  with  the 
proposed  design. 

c.  Noise:  Peak  noise  levels  from  the 
ASTF  are  expected  to  be  approximately 
3dB  below  peak  noise  levels  of  the 
Propulsion  Wind  Tunnel  (PWT)  cur¬ 
rently  in  oi:^eration.  With  the  planned 
operation  of  the  quieter  ASTF  at  night 
and  the  noisier  PWT  during  the  day 
<PWT  now  operates  at  night)  there  will 
be  a  decrease  in  the  overall  noise  impact. 
Based  upon  average  daily  operations  of 
these  facilities,  there  will  be  a  reduction 
of  almost  4dB  in  the  Day-Night  Average 
Sound  Level  (Ldn)  for  the  area  affected 
by  these  facilities.  With  an  Im.  65  at  1.5 
miles  from  the  facilities,  no  complaints 
would  be  expected  from  the  nearest 
inhabitants. 

d.  Solid  ivaste:  The  average  amount  of 
solid  waste  material  generated  is  esti¬ 
mated  to  be  6,500  pounds  per  year  of 
metal  scrap  and  shavings,  and  4,400 
cubic  yards  per  year  of  waste  paper, 
wood,  cartons  and  plastics.  The  metal 
scrap  and  shavings  will  be  collected,  sal¬ 
vaged  and  sold.  The  other  wastes  will  be 
disposed  of  in  the  AEDC  sanitary  landfill. 

e.  Natural  resources:  There  are  no  ad¬ 
verse  environmental  effects  associated 
with  ASTF  on  fish,  wildlife  and  recre¬ 
ation.  The  primary  effect  in  this  area  Is 
the  consumption  of  energy.  ASTF  wdll 
require  a  450  megawatt  peak  load  which 
is  1.3%  of  the  Tennessee  Valley  Author¬ 
ity  (TVA)  electric  generating  capacity. 
However,  this  peak  load  is  estimated  to 
be  required  less  than  10%  of  the  total 
ASTF  running  time,  and  at  night  when 
total  demand  on  TVA  capacity  is  lowest. 
There  is  more  than  adequate  power 
available  for  ASTF.  The  average  con¬ 
sumption  of  liquid  hydrocarbon  fuels  in 
the  test  fuel  system  is  estimated  to  be 
600,000  gallons  per  year  and  In  the  air 
heater  system  150,000  gallons  per  year. 

f.  Socio-economic:  Permanent  staffing 
of  384  persons  arriving  over  a  seven  year 
period  for  operation  of  ASTF  will  have 
little  Impact  on  the  local  area  (25  mile 
radius)  other  than  increased  income 


into  the  overall  economy.  The  area  hous¬ 
ing  market  and  school  system  can  ab¬ 
sorb  this  number.  A  more  significant  im¬ 
pact  will  result  from  the  influx  of  per¬ 
sons  associated  with  construction  of 
ASTF.  Duiing  the  construction  period 
approximately  five  years)  it  is  estimated 
that  approximately  1,100  personnel  will 
be  working  at  the  construction  site.  Not 
all  of  these  can  be  accommodated  in  the 
local  area.  However,  within  a  50  mile 
radius,  housing  and  school  capacity  are 
available.  A  positive  impact  on  the  entire 
area  will  be  the  increased  spending  of 
income  by  the  construction  workers. 

g.  Land  use:  The  facility  will  be  con¬ 
structed  on  land  owned  by  the  govern¬ 
ment  within  an  existing  operating  in¬ 
dustrial  complex  in  accordance  with  the 
AEDC  Master  Plan.  There  are  no  histori¬ 
cal,  architectural  or  archeological  envi¬ 
ronmental  features  on  the  site. 

h.  Unresolved  issues:  The  CEIS  ad¬ 
dresses  all  known  potential  environmen¬ 
tal  effects,  none  of  which  are  considered 
to  be  unresolved. 

i.  Controversies :  Tlie  design  of  this  fa¬ 
cility  is  complete.  Local  and  state  area 
clearinghouse  coordinations  required  by 
OMB  circular  A-95  have  been  completed. 
Further,  the  proposed  project  has  been 
discussed  with  local  authorities  and 
civic  groups  and  there  is  no  known  con¬ 
troversy  due  to  environmental  effects. 

Copies  of  the  Environmental  Deter¬ 
mination  and  the  supporting  documen¬ 
tation  are  available  upon  request  to  HQ 
USAF/PREV,  Pentagon,  Washington, 
D.C.  20330. 

Frankie  S.  Estep, 

Air  Force  Federal  Register  Li¬ 
aison  Officer,  Directorate  of 
Administration. 

|FR  Doc.77-3514  Filed  2-3-77;8:45  ami 

ENVIRONMENTAL  PROTECTION 
AGENCY 

CHEMAGRO  AGRICULTURAL  DIVISION 

[FRL  681-4;  (PF59)  ] 

Notice  of  Filing  of  Pesticide  Petition 

Chemagro  Agricultural  Division,  Mo- 
bay  Chemical  Corp.,  PO  Box  4913,  Kan¬ 
sas  Cfity,  MO  64120,  has  submitted  a  peti¬ 
tion  (PP  7F1895)  to  the  Environmental 
Protection  Agency  vrhich  proposes  that 
40  cm  180.183  be  amended  by  establish¬ 
ing  tolerances  for  residues  of  the  insecti¬ 
cide ''(0,0-diethyl  S[2(ethylthio)  ethyl  1 
phosphorodithioate)  in  or  on  the  raw 
agricultural  commodities  alfalfa  (hay) 
and  clover  (hay)  at  3.6  parts  per  million 
(ppm) ;  alfalfa  (green) ,  barley  (green 
fodder  and  straw) ,  beans  (vines) ,  clover 
(green) ,  com  (fodder  and  forage) ,  oats 
(green  fodder  and  straw),  peas  (vines), 
sorghum  (fodder  and  forage) ,  and  wheat 
(green  fodder  and  straw)  at  1  ppm; 
sugar  beets  (t<^s)  at  0.5  ppm;  meat,  fat 
and  meat  byproducts  of  cattle,  goats, 
h(^.  horses,  and  sheep  at  0.05  ppm; 
and  milk  at  0.01  ppm.  The  proposed 
analytical  method  for  determining  resi¬ 
dues  is  a  thermionic  emission  gas  chro- 
mathographlc  method.  Notice  of  this  sub¬ 
mission  is  given  pursuant  to  the  provi- 
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sions  of  Section  408(d)  (1)  of  the  Federal 
Food.  Drug,  and  OMmetic  Act. 

Interested  persrais  are  invited  to  sub¬ 
mit  written  comments  on  this  petition  to 
the  Federal  Register  Section,  Technical 
Services  D4viskm  (WH-569),  OfBce 
Pesticide  Programs,  Environmental  Pro¬ 
tection  Agency,  Rm.  401,  East  Tower,  401 
M  St.  SW,  Washington  DC  20460.  Three 
copies  of  the  comments  should  be  sub¬ 
mitted  to  facilitate  the  woi^  of  the 
Agency  and  of  others  interested  in  in¬ 
specting  them.  Inquiries  concerning  this 
petition  may  be  directed  to  Product 
Manager  (PM)  15,  Registration  Divi¬ 
sion  (WH-567) ,  OfBce  of  Pesticide  Pro¬ 
grams,  at  the  above  address,  or  by  tele¬ 
phone  at  202-426-9426.  Written  com¬ 
ments  should  bear  a  notation  indicating 
the  petition  number.  Comments  may  be 
made  at  any  time  while  a  petition  is 
pending  before  the  Agency.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
the  ofiQce  of  the  Federal  Register  Sec- 
ticm  from  8:30  a.m.  to  4  p.m.  Monday 
through  Friday.  _ 

Dated:  January  27,  1977. 

Douglas  D.  Campt, 

Acting  Director, 
Registration  Division. 

[FR  Doc.77-3447  Filed  2-3-77:8:45  am] 


(FRL  681-3;  PF601 

THOMPSON-HAYWARD  CHEMICAL  CO. 

Notice  of  Filing  of  Pesticide  Petition 

Thompson-Hayward  Chemical  Co.,  PO 
Box  2383,  Kansas  City  KS  66110,  has 
submitted  a  petition  (PP  7F1898)  to  the 
Environmental  Protection  Agency  which 
proposes  that  40  CFR  180  be  amended 
by  establishing  a  tolerance  for  residues 
of  the  insecticide  N-[[(4-chlorophenyl) 
amino]  carbonyl] -2,6-difiuorobenzamide 
in  or  on  the  raw  agricultural  commodi¬ 
ties  cottonseed  at  0.2  part  per  million 
(ppm) ,  and  eggs,  milk,  and  the  fat,  meat, 
and  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  poultry,  and  sheep  at  0.05 
ppm.  The  proposed  analytical  method 
for  determining  residues  is  a  procedure 
in  which  the  insecticide  is  hydrolized  to 
form  4-chloroanlline.  The  hydrolysis 
product  is  then  derivatized  with  hepta- 
fluorobutyric  anhydride  to  form  4- 
chloro  -  N  -  (heptafluorobutynl) -anilide 
which  is  detected  by  gas  chromatog¬ 
raphy  with  a  “Ni  electron  capture  de¬ 
tector.  Notice  of  this  submission  is  given 
pursuant  to  the  provisions  of  Section 
408(d)  (1)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments  on  this  petition  to 
the  Federal  Register  Section,  Technical 
Services  Division  (WH-569),  OfiBce  of 
Pesticide  Programs,  Environmental  Pro¬ 
tection  Agency,  Rm.  401,  East  Tower, 
401  M  St.  SW,  Washington  DC  20460. 
Three  copies  of  the  comments  should  be 
submitted  to  facilitate  the  work  of  the 
Agency  and  of  others  interested  in  in- 
q>ecti^  them.  Inquiries  concerning  this 
petitlcm  may  be  directed  to  Product 


Manager  (PM)  17,  Registration  Division 
(WH-567) ,  Office  of  Pesticide  Programs, 
at  the  above  address,  or  by  tele^cme  at 
202/426-9425.  Wrltt^  C(xnment8  should 
bear  a  notation  Indicating  the  petition 
number.  Comments  may  be  made  at  any 
time  while  a  petition  is  pending  before 
the  Agency.  All  written  comments  filed 
pursuant  to  this  notice  will  be  available 
for  public  inspection  in  the  office  of  the 
Federal  Register  Section  from  8:30  a.m. 
to  4  p.m.  Monday  through  Friday. 

Dated;  January  27,  1977. 

Douglas  D.  Campt, 

Acting  Director, 
Registration  Division. 

[FR  0^^*  77-3446  Filed  2-3-77:8:45  am] 


|PRL  681-5:  OPP-33000/ 490 1 

NOTICE  OF  RECEIPT  OF  APPLICATION 
FOR  PESTICIDE  REGISTRATION 

Data  To  Be  Considered  in  Support  of 
Applications 

On  November  19,  1973,  the  Environ¬ 
mental  Protection  Agency  (EPA)  pub¬ 
lished  in  the  Federal  Register  (39  PR 
318621  its  interim  policy  with  respect  to 
the  administration  of  Section  3(c)(1) 
<D>  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA) ,  as 
amended  [“Interim  Policy  Statement”]. 
On  January  22,  1976,  EPA  published  in 
the  Federal  Register  a  document  en¬ 
titled  “Registration  of  a  Pesticide  Prod¬ 
uct — Consideration  of  Data  by  the  Ad¬ 
ministrator  in  Support  of  an  Application” 
[41  FR  3339].  This  document  described 
the  changes  in  the  Agency’s  procedures 
for  implementing  Section  3(c)  (1)  (D)  of 
FIFRA,  as  set  out  in  the  Interim  Policy 
Statanent,  which  were  effectuated  by  the 
enactment  of  the  recent  amendmaits  to 
FIFRA  on  November  28,  1975  [Pub.  L. 
94-140],  and  the  new'  regulations  govern¬ 
ing  the  registration  and  re-registration 
of  pesticides  which  became  effective  on 
August  4,  1975  [40  CFR  Part  1621. 

Pursuant  to  the  procedures  set  forth  in 
these  Federal  Register  documents,  EPA 
hereby  gives  notice  of  the  applications 
for  pesticide  registration  listed  below.  In 
some  cases  these  applications  have  re¬ 
cently  been  received;  in  other  cases,  ap¬ 
plications  have  l^n  amended  by  the 
submission  of  additional  supporting  data, 
the  election  of  a  new  method  of  support, 
or  the  submission  of  new  “offer  to  pay” 
statements. 

In  the  case  of  all  applications,  the  la¬ 
beling  furnished  by  the  applicant  for  the 
product  will  be  available  for  insp>ectlon 
at  the  Environmental  Protection  Agency, 
Room  209,  East  Tower,  401  M  Street, 
S.W.,  Washington  DC  20460.  In  the  case 
of  applications  subject  to  the  new  Section 
3  relations,  and  applications  not  sub¬ 
ject  to  the  new  Section  3  regulations 
which  utilize  either  the  2(a)  or  2(b) 
method  of  support  specified  in  the  In¬ 
terim  Policy  Statement,  all  data  citations 
submitted  or  referenced  by  the  applicant 
in  support  of  the  application  will  be  made 
available  for  inspection  at  the  above  ad¬ 
dress.  This  information  (proposed  label¬ 


ing  and,  where  applicable,  data  citaticn.s  • 
win  also  be  sunibed  by  mail,  upon  re¬ 
quest.  Howevo*,  such  a  request  should  be 
made  only  wh^  circumstances  make  it 
incfmvenient  for  the  inspection  to  be 
made  at  the  Agoicy  offices. 

Any  person  who  (a)  is  (h*  has  been  an 
applicant,  (b)  believes  that  data  he  de¬ 
veloped  and  submitted  to  EPA  on  or  after 
January  1, 1970,  is  being  used  to  support 
an  application  described  in  this  notice, 
(c)  desires  to  ass^  a  claim  under  Sec- 
ticm  3(c)  (1)  (D)  for  such  use  of  his  data, 
and  (d)  wishes  to  preserve  his  right  to 
have  the  Administrator  determine  the 
amount  of  reascmable  comp^isation  to 
which  he  is  entitled  for  such  use  of  the 
data  or  the  status  of  such  data  under 
Section  10  must  notify  the  Administrator 
and  the  applicant  named  in  the  notice  m 
the  Federal  Register  of  his  claim  by  cer¬ 
tified  mail.  Notification  to  the  Adminis¬ 
trator  should  be  addressed  to  the  Prod¬ 
uct  Control  Branch,  Registration  Divi¬ 
sion  (WH-567) ,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW,  Washington  DC 
20460.  Every  su<^  claimant  must  include, 
at  a  minimum,  the  information  listed  in 
the  Interim  P(*cy  Statement  of  Novem¬ 
ber  19,  1973. 

Specific  questions  concerning  applica¬ 
tions  made  to  the  Agency  should  be  ad¬ 
dressed  to  the  designated  Product  Man¬ 
ager  (PM) ,  Registration  Division  (WH- 
567),  Office  of  Pesticide  Programs,  at  the 
above  address,  or  by  telephone  as  follows ; 

PM  11,  12,  &  13-202/755-9315 
PM  21  &  22-202/426-2454 
PM  24-202/755-2196 
PM  31-202/426-2635 
PM  33-202/755-9041 
PM  15,  16.  &  17—202/426-9625 
PM  23-202/755-1397 
PM  25-202/  436-2632 
PM  32—202/426-9486 
PM  34-202/  426-9490 

The  Interim  Policy  Statement  requires 
that  claims  for  compensation  be  filed  on 
or  before  April  5,  1977.  With  the  ex¬ 
ception  of  2(c)  applications  not  subject 
to  the  new  SecUcm  3  regulations,  and  for 
which  a  sixty-day  hold  period  for  claims 
is  provided,  EPA  will  not  delay  any  regis¬ 
tration  pending  the  assertion  of  claim.s 
for  compensation  or  the  determination 
of  reasonable  compensation.  Inquiries 
and  assei*ti(ms  that  data  relied  upon  are 
subect  to  protection  under  Section  10 
of  FIFRA,  as  amended,  should  be  made 
w'ithin  30  daj's  subsequent  to  publication 
of  this  notice. 

Dated:  Januar\-  27,  1977. 

Douglas  D.  Campt, 

Acting  Director, 
Registration  Division. 
Applications  Received  (OPP-33000,  490) 
EPA  File  Symbol  160-LR.  Anderson  Ch^nlcal 
Co.,  Box  1041,  liltcbfleld  MN  55355.  OERON 
5.  Active  Ingredients:  n- Alkyl  (60%  Cl 4, 
30%  C16,  5%  CI2,  5%  CIS)  dimethyl  ben¬ 
zyl  ammonium  chlorides  6%;  n-Alkyl 
68%  C12,  32%  044)  dimethyl  elhylbenzyi 
ammonium  chlorides  5%.  Method  of  Siqi- 
port;  AppllcatJon  proceeds  imder  2(b)  of 
Interim  pcrficy.  PM31 
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EPA  Reg.  No.  239-2186.  Chevron  Chenrical 
Co.,  Ortho  Div.,  Richmond  CA  94804. 
ORTHO  PARAQUAT  CL.  Active  Ingre¬ 
dients:  Paraquat  dichlorlde  (l,l'-dlmethyl- 
4,4'-blpyrldlnlum  dlchloride)  29.1  % . 

Method  of  Support:  Application  proceeds 
under  2(a)  of  interim  policy.  PM25 

EPA  Reg.  No.  239-2436.  Chevron  Chemical 
Co.  ORTHENE  INSECT  SPRAY.  Active  In¬ 
gredients:  Acephate  (0,S-dlmethyl  acetyl- 
phosphoramldothlate)  15.6%.  Method  of 
Support:  Application  proceeds  under  2(a) 
of  Interim  policy.  PM16. 

EPA  Reg.  No.  279-765.  FMC  Corp.,  Agricul¬ 
tural  Chemicai  Div.,  100  Niagara  St.,  Mid- 
dleport  NY  14105.  MALATHION  4  DUST 
INSECTICIDE.  Active  Ingredients:  Mala- 
thion  4.0%.  Method  of  Support:  Applica¬ 
tion  proceeds  under  2(b)  of  Interim  pol¬ 
icy.  Republished:  Revised  offer  to  pay 
statement  submitted.  Application  for  re¬ 
registration.  PM16 

EPA  Pile  Symbol  323-IjL.  J.  I.  Holcomb  Mfg. 
Co.,  4415  Euclid  Ave.,  Cleveland  OH  44103. 
HOLCOMB  DISINFECTANT-FUNGICIDE 
DEODORIZER  WITH  ORGANIC  SOIL 
TOLERANCE.  Active  Ingredients:  Octyl 
decyl  dimethyl  ammonium  chloride  5.0%; 
Dldecyl  dimethyl  ammonium  chloride 
2.5%:  Dloctyl  dimethyl  ammonium  chlo¬ 
ride  2.5%;  Isoprc^yl  alcohol  4.0%.  Method 
of  Support:  Appllcatl<Mi  proceeds  under 
2(b)  of  Interim  policy.  Republished:  Re¬ 
vised  offer  to  pay  statement  submitted. 
PM31 

EPA  Pile  Symbol  323-LU.  J.  I.  Holcomb  Mfg. 
Co.  LIQUID  SANITIZER.  Active  Ingre¬ 
dients:  Alkyl  (60%  C14,  30%  C16.  5%  C12, 
5%  C18)  Dimethyl  Benzyl  Ammonium 
Chlorides  1.28%,:  Alkyl  (68%,  C12,  32%, 
C14)  Dimethyl  Ethylbenzyl  Ammonium 
Chlorides  1.28%;  Soditun  carbonate  2.00':; . 
Method  of  Support:  Application  proceeds 
under  2(b)  of  interim  policy.  Republished: 
Revised  offer  to  pay  statement  submitted. 
PM31 

EPA  Pile  Symbol  334-UUA.  Hysan  Corp.,  919 
W.  38th  St.,  Chicago  IL  60609.  LENOQUAT 
44.  Active  Ingredients:  Alkyl  (C14  68%, 
C16  28%,  C12  14%)  dimethyl  benzyl  am¬ 
monium  chloride  6.00%;  Essential  oils 
0.50%;  Ethylenediamine  tetraacetlc  acid, 
tetrasodium  salt  0.38%.  Method  of  Sup¬ 
port:  Application  proceeds  under  2(b)  of 
interim  policy.  Republished:  Revised  offer 
to  pay  statement  submitted.  PM31 

EPA  Reg.  No.  352-842.  E.  I.  Du  Pont  De  Ne¬ 
mours  &  Co.,  Inc.,  Biocbemicals  Dept.,  6054 
DuPont  Bldg.,  Wilmington  DE  19898.  LAN- 
NATE  METHOMYL  INSECTICIDE  FOR 
USE  ON  FIELD  CORN  AND  POPCORN. 
Active  Ingredients:  Methomyl  S-methyl  N- 
( ( methylcarbamoyl )  ozy  ]  thloacetlmldate 
90%.  Method  of  Support:  Application  pro¬ 
ceeds  under  2(b)  of  Interim  policy.  Repub¬ 
lished;  Amendment.  PM12 

EPA  Reg.  No.  352370.  E.  I.  Du  Pont  De  Ne¬ 
mours  &  Co.,  Inc.  LANNATE  L  METHOMYL 
INSECTICIDE  FOR  USE  ON  FIELD  CORN 
AND  POPCORN.  Active  Ingredients:  Meth¬ 
omyl  S-methyl  N-(  (methylcarbamoyl) 
oxy)  thloacetlmldate  24%.  Method  of  Sup¬ 
port;  Application  proceeds  under  2(b)  of 
Interim  policy.  Republished:  Amendment. 
PM12 

EPA  Reg.  No.  373-96.  Residex  Corp.,  225  Ter¬ 
minal  Ave.,  Clark  NJ  07066.  RESIDEX 
DURSBAN  ROACH  CONCSaTTRATE.  Active 
Ingredients;  Chloipyrlfos  (0,0-dlethyl  O- 
(3,6,6- trlchlOTO-2-pyrldyl )  phosphorothio- 
ate)  16.00%;  Petroleum  Distillate  73.96%. 
Method  of  Support:  Application  proceeds 
under  2(b)  of  interim  policy.  Republished: 
Added  uses.  PM12 

EPA  Reg.  No.  617-4.  Rexall  Drug  Co.,  3901 
N.  Kings  Head  Highway,  St.  Louis  MO 
63116.  “PINE-CON”  DISINPBCTAHT.  Ac¬ 
tive  Ingredients;  Pine  OU  40%;  Soi^  10%; 


Isopropanol  10%.  Method  of  Support;  Ap¬ 
plication  proceeds  under  2(a)  of  interim 
policy.  PM32 

EPA  Reg.  No.  524—308.  Monsanto  Co.,  Agricul¬ 
tural  Products,  800  N.  Lindbergh  Ave.,  St. 
Louis  MO  63166.  BOUND  UP.  Active  In¬ 
gredients;  Isopropylamine  salt  of  Glyphos- 
ate  41.0'  .  Method  of  Support:  Application 
proceeds  under  2(a)  of  interim  policy. 
PM25 

EPA  Fiie  Symbol  876-ELL.  Velsicol  Chemical 
Corp.,  341  E.  Ohio  St.,  Chicago  IL  60611. 
BANVEL  2S  HERBICIDE.  Active  Ingredi¬ 
ents:  Sodium  salt  of  dicamba  (3,6- 
dichloro-o-anislc  acid)  23.32%;  Sodium 
salts  of  related  acids  3.18%.  Method  of 
Support:  Application  proceeds  under  2(b) 
of  interim  policy.  PM25 

EPA  Pile  Symbol  904-ELN.  B.  G.  Pratt  Div., 
Gabriel  Chemicals  Ltd.,  204  21st  Ave., 
Paterson  NJ  07509.  ELM  TREE  NOCULATE. 
Active  Ingredients;  Methyl  2-benzimida- 
zolecarbamate  pho.sphate  0.7%.  Method  of 
Support:  Application  proceeds  under  2(b) 
of  interim  policy.  PM22 

EPA  Reg.  No.  1109-25.  Cities  Service  Co.,  3445 
Peachtree  Rd.,  N.E.,  Atlanta  GA  30302. 
CITCOP  4E.  Active  Ingredients:  Cc^per 
Salts  of  Fatty  &  Rosin  Acids  48%.  Method 
of  Support:  Application  proceeds  under 
2(a)  of  interim  policy.  PM22 

EPA  Beg.  No.  1117-8.  Port  Dodge  Labora¬ 
tories,  Div.  Amer.  Home  Products  Corp., 
Box  518,  Ft.  Dodge  lA  60501.  DEMODEK. 
Active  Ingredients:  Benzyl  benzoate  40%; 
Terpineol  1%.  Method  of  Support:  Appli¬ 
cation  proceeds  under  2(b)  of  interim 
policy.  PM17 

EPA  File  Symbol  1362-RG.  Dixie  Disinfectant 
Co.,  3420  Chelsea,  Memphis  TN  38108. 
LEMON-AIR  DISINFECTANT  DEODOR¬ 
ANT.  Active  Ingredients:  Alkyl  (C14  68%, 
C16  28%,  C12  14%)  dimethyl  benzyl  am¬ 
monium  chloride  2.00%;  Essential  oils 
0.25%.  Method  of  Support:  Application 
proceeds  under  2(b)  of  interim  policy. 
PM31 

EPA  File  Symbol  1455-ET.  Pro-Tex-All  Co., 
Inc.,  223  N.W.  Second  St.,  Evansville  IN 
47708.  QUATROSAN.  Active  Ingredients: 
n-Alkyl  (60%  C14,  30%  C16,  5%  C12, 
5%  C18)  dimethyl  benzyl  ammonium  chlo¬ 
rides  2.25%:  n-Alkyl  (68%  C12,  32%  C14) 
dimethyl  ethylbenzyl  ammonium  chlorides 
2.25%;  Sodium  Carbonate  3.00%.  Method 
of  Support:  Application  proceeds  under 
2(b)  of  interim  policy.  PM31 

EPA  File  Symbol  1697-BU.  Omaha  Com¬ 
pound  Co.,  21st  &  Nicholas  Sts.,  Omaha  NE 
68102.  HY-OEE-NITE  ODORLESS  SANI¬ 
TIZER.  Active  Ingredients:  Alkyl  (C14 
50%,  C12  40%,  C16  10%)  dimethyl  benzyl 
ammonium  chloride  10.00%;  Ethancd 
2.50%.  Method  of  Support:  Application 
proceeds  under  2(b) 'of  interim  policy. 
PM31 

EPA  Reg.  No.  1674-11.  Aborn  Chemical  Indus¬ 
tries,  Inc.,  168  “A”  St.,  Boston  MA  02210. 
ARK  RESIDUAL  INSECTICIDE.  Active  In¬ 
gredients:  (0,0-Dlethyl  0-(2  lsopropyl-6- 
methyl  -  4  -pyr  imldinyl )  phosphorothioate 

0.500%;  FYrethrins  0.052%;  Piperonyl  Bu- 
toxide  Technical  0.261%;  Petroleum  Distil¬ 
late  98.608%.  Method  of  Support:  Applica¬ 
tion  proceeds  under  2(c)  of  interim  policy. 
PM16  , 

EPA  Reg.  No.  1677-39.  Economics  Laboratory, 
Inc.,  Osborn  Bldg.,  St.  Paul  MN  65102. 
MIKRO-BAC.  Active  Ingredients:  Isopro¬ 
panol  9.9%:  Potassium  o-phenylphenate 
4.9%:  Potassium  o-benzyl-p-chlorophenate 
4.9%;  Sodium  dodecylbenzene  sulfonate 
28%:  Tetrasodium  ethylenedlamlnetetra- 
acetate  1.9%;  Potassium  p-t-amylphenate 
1.0  Sodium  xylene  sulfonate  0.8%.  Method 
of  Support;  Application  proceeds  under  2 
(b)  of  interim  policy.  PM32 


EPA  File  Svmbol  1812-ENE.  Parraraore  & 
Griffin.  p6  Box  1847,  Valdosta  GA  31601. 
DIPEL  150  DUST  (BACILLUS  THUR- 
INGIENSIS).  Active  Ingredients;  Bacillus 
thuringiensis,  Berliner,  Potency  of  320 
International  Units  per  mg.  (at  least  0.6 
billion  viable  spores  per  g.)  0.064%. 

Method  of  Support:  Application  proceeds 
under  2(c)  of  Interim  policy.  PM17 

EPA  Pile  Symbol  1964-RO.  New  South  Manu¬ 
facturing  Co.,  PO  Box  10025,  Atlanta  GA 
30319.  MEGA-CIDE  NPR  9.0.  Active  Ingre¬ 
dients;  n-Alkyl  (60%  C14,  30%  C16.  5% 
C12,  5%  C18)  dimethyl  benzyl  ammonium 
chlorides  4.6%;  n-Alkyl  (68%  C12,  32% 
C14)  dimethyl  ethylbenzyl  ammonium 
chlorides  4.5%;  Tetrasodium  ethylenedia¬ 
mine  tetraacetate  2.0%;  Sodium  Carbo¬ 
nate  4.0%.  Method  of  Support:  Application 
proceeds  under  2(b)  of  interim  policy. 
PM31 

EPA  Reg.  No.  3743-345.  Southern  Agricul¬ 
tural  Chemicals,  Inc.,  PO  Drawer  527, 
Kingstree  SC  29556.  BIO  ‘D’  GRANULES. 
Active  Ingredients:  0,0  Dlethyl-0-(p- 
methylsulflnyl)  phenyl  phosphorothioate 
10.0%;  0.0-Dlethyl  S-(2-ethylthlo)ethyl) 
phosphorodlthioate  5.0%.  Method  of  Sup¬ 
port:  Application  proceeds  under  2(c)  of 
interim  policy.  PM16 

EPA  File  Symbol  4450-GE.  Chemex  Chemi¬ 
cals  &  Coatings  Co.,  Inc.,  PO  Box  6072, 
'Tampa  FL  33675.  CHEMEX  FTiYINO  & 
CRAWLING  INSECTICIDE.  Active  Ingredi¬ 
ents:  (5-Benzyl-3-furyl)  methyl  28-61- 

methyl  -  3  -  (2-methylpropenyl)  cyclopro- 
panecarboxylate  0.350%;  Belated  com¬ 
pounds  0.046%;  Aromatic  petroleum  hydro¬ 
carbons  0.464%.  Method  of  Support;  Ap¬ 
plication  proceeds  under  2(c)  of  Interim 
policy.  PM17 

EPA  Reg.  No.  4450-35.  Chemex  Chemicals  & 
Coatings  Co.,  Inc.  CHEMEX  YARD  & 
PATIO  INSECTICIDE  FOGGER.  Active 
Ingredients:  (6-Benzyl-3-furyl) methyl  2,2- 
dimethyl-3-(2-methylpropenyl)  cyclopro- 
panecarboxylate  0.250%;  Related  com¬ 
pounds  0.034%;  Aromatic  petroleum  hydro¬ 
carbons  0.332%.  Method  of  Support:  Ap¬ 
plication  proceeds  under  2(c)  of  interim 
policy.  PM  17 

EPA  Reg.  No.  4581-318.  Penwalt  Corp.,  Three 
Parkway,  Philadelphia  PA  19102.  DECCO 
WT-58  SOLUTION.  Active  Ingredients: 
Sodium  orthopbenylphenate  (anhydrous] 
14.5%.  Method  of  Support:  Application 
proceeds  under  2(c)  of  Interim  policy. 
PM32 

EPA  File  Svmbol  4643-GU.  Dearborn  Chemi¬ 
cal  Div.,  Lake  Zurich  IL  60047.  DEARCIDE 
726.  Active  Ingredients:  Poly  (Oxyethylene 
(Dimethyllmlno)  Ethylene  (Dlmethylim- 
ino)  Ethylene  Dlchloride)  28.5%.  Method 
of  Support:  Application  proceeds  under  2 
(b)  of  interim  policy.  PM34 

EPA  Pile  Symbol  4822-RLT.  S.  C.  Johnson  & 
Son,  Inc.,  1526  Howe  St.,  Racine  WI  53403 
U.S.A.  JOHNSON  INSECT  REPELLENT 
“R69”.  Active  Ingredients:  3-Acetyl-2-(2,6- 
dimethy  1  -5-hep  tenyl )  -oxazolidlne  93  % ; 

Related  compounds  7%.  Method  of  Sup¬ 
port;  Application  proceeds  under  2(a)  of 
interim  policy.  PM17 

EPA  FUe  Symbol  4882-RLN.  S.  C.  Johnson 
&  Son.  Inc.  JOHNSON  REPELLENT  JACK¬ 
ET.  Active  Ingredients:  3-Acetyl-2-(2,6- 
dlmethyl-6-heptenyl) oxazolidlne  23%;  Re¬ 
lated  Compounds  0.8%.  Method  of  Sup¬ 
port:  Application  proceeds  under  2(a)  of 
interim  policy.  PM17 

EPA  Pile  Symbol  6366-1.  Conway  Soap  Prod¬ 
ucts  Co.,  265  W.  79th  St.,  Chicago  IL  60620. 
CONWAY’S  C  &  S  CLEANER.  Active  Ingre¬ 
dients:  n-Alkyl  (60%  C14,  30%  C16,  5% 
C12,  6%  C18)  dimethyl  benzyl  anunonlum 
chlorides  2.26%;  n-Alkyl  (68%  C12,  32% 
C14)  dimethyl  ethylbenzyl  ammonium 
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chlorides  2.25%;  Bodliun  Carbonate  3.00%; 
Tetrasodlvun  etbylenediamlne  tetraacetate 
1.00%.  Method  of  Support;  Application 
proceeds  under  2(b)  of  Interim  policy. 
PM31 

EPA  Reg.  No.  6720-148.  Southern  Mill  Creek 
Products  Co.,  Inc.,  Box  1096,  Tampa  FT. 
33601.  DX7RSBAN  IB  INSECTICIDE.  Active 
Ingredients:  Chlorpyrifos  (0.0-dlethyl  0- 
3.5,6,-trlchloro-2-p5Tddyl )  phosphorothio- 
ate)  12.9%;  Aromatic  petroleum  derivative 
solvent  78.9%.  Method  of  Support:  Appli¬ 
cation  proceeds  under  2(b)  of  Interim 
policy.  PM12 

EPA  Pile  Symbol  7467-LR.  Valeo  Chemical 
Dlv.,  PO  Box  1310,  Harlingen  TX  78660. 
CIjIMAX-3.  Active  Ingredients:  Sodium 
Chlorate  28%.  Method  of  Support;  Appli¬ 
cation  proceeds  under  2(c)  of  Interim 
policy.  PM25 

EPA  Reg.  No.  7969-46.  BASF  Wyandotte  Corp., 
100  Cherry  Hill,  PO  Box  181,  Parsippamy  NJ 
07064.  BASAORAN.  Active  Ingredients:  So¬ 
dium  salt  of  bentazon  42.0%.  Me^od  of 
Support:  Application  proceeds  under  2 
(b)  of  Interim  policy.  PM25 

EPA  Reg.  No.  7969-46.  BASF  Wyandotte  Corp. 
BASAlilN.  Active  Ingredients:  Fluchlora- 
lln  |N-  (2-chloroethyI )  -a4Mi~trlfluoro-2,6- 
dlnitro  -  N  -  propyl  -  p  -  toluidlne]  43.0%. 
Method  of  Support:  Application  proceeds 
under  2(a)  of  interim  policy.  PM26 

EPA  File  Symbol  8076-T.  Allen  Chemical  Co., 
3236  N.W.  37th  St.,  Miami  FL  33142.  ALCO 
TOWER  ALOAECIDE  #11.  Active  Ingredi¬ 
ents:  Poly  Joxyethylene  (dimethyliminio) 
ethylene-  ( dimethyliminio)  ethylenedlchlo- 
rlde]  30.0%.  Method  of  Support:  Applica¬ 
tion  proceeds  imder  2(b)  of  Interim  policy. 
PM34 

EPA  Reg.  No.  8901-1.  Kennecott  Copper  Corp., 
Spec.  Prod.  Dlv.,  PO  Box  46639,  Houston, 
TX  77046.  KOCIDE  101.  Active  Ingredients: 
Cupric  Hydroxide  77% .  Method  of  Support: 
Application  proceeds  under  2(b)  of  In¬ 
terim  policy.  PM22 

EPA  Pile  Symbol  9782-GR.  Woodbury  Chem¬ 
ical  Co.,  PO  Box  4319,  Princeton  FL  33030. 
PHOSDRIN  4-E.  Active  Ingredients:  Alpha 
Isomer  of  2 -Carbomethoxy-1 -Methyl vinyl 
Dimethyl  Phosphate  28.3%;  Related  Com¬ 
pounds  18.8%;  Aromatic  Petrolevim  Deriva¬ 
tive  Solvent  473%.  Method  of  Support: 
Application  proceeds  under  2(b>  of  Interim 
policy.  PM16 

EPA  PUe  Symbol  10485-GE.  United  Chemi¬ 
cal  Corp.  of  New  Mexico,  601  N.  Leech,  PO 
Box  1499,  Hobbs  NM  88240.  ALPHA  544. 
Active  Ingredients:  2,2-Dlbromo-3-nitrllo- 
proplonamlde  20%.  Method  of  Support: 
Application  proceeds  under  2(b)  of  in¬ 
terim  policy.  PM34 

EPA  Reg.  No.  10806-17.  Contact  Industries, 
Inc.,  641  Dowd  Ave.,  Elizabeth  NJ  07201. 
ANIMAL  GUARD.  Active  Ingredients:  Py- 
rethrins  030%;  Piperonyl  butoxlde,  tech¬ 
nical  0.40%;  N-octyl  blcycloheptene  dl- 
carboxlmlde  0.67%;  Di-n-propyl  Isocln- 
chomeronate  1.33%;  Petroleum  distillate 
62.40%.  Method  of  Support:  Application 
proceeds  under  2(a)  of  interim  policy. 
PM17 

EPA  Pile  Symbol  10827-ET.  Industrial  Sol¬ 
vents,  Div.  of  Chemical  Specialties,  Inc., 
San  Marcos  TX  78666.  PSY-KILL  FILTER 
FLY  CONCENTRATE.  AcUve  Ingredients: 
Phosdrin  6%;  Petroleiun  hydrocarbon 
87%.  Method  of  Support:  Application  pro¬ 
ceeds  under  2(b)  of  Ipterlm  policy.  PM16 
|PR  Doc.77  3448  Filed  2-3  77:8  46  am] 
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ESTABLISHMENT  OF  A  TEMPO^Y 
TOLERANCE 

Methyl  2-[4-(2',4'-dichloropti«noxy) 
phenoxy]  propanoate 

American  Hoechst  Corp.,  Agricultural 
Chemicals  Division,  Route  202-206  N<Rth, 
Somerville,  N.J.  08876,  has  submitted  a 
pesticide  petition  (PP  601839)  to  the  En¬ 
vironmental  Protection  Agency  (EPA). 
This  petition  requests  that  a  temporary 
tolerance  be  established  for  combined 
residues  of  the  herbicide  methyl  2-l4-(2', 

4 '  -dlchlor  ophenoxy )  phenoxy  1  propano- 
ate  and  its  metabolite  methyl  2-l4-(2',4'- 
dichlorophenoxy )  phenoxy  1  propionic 
acid  (determined  as  the  herbicide)  in  or 
on  the  raw  agricultural  commodity  soy¬ 
beans  (beans  only)  at  0.05  part  per  mil¬ 
lion  (ppm) . 

Establishment  of  this  temporary  toler¬ 
ance  will  permit  the  marketing  of  the 
above  raw  agricultural  commodity  when 
treated  in  accordance  with  an  experi¬ 
mental  use  permit  that  is  being  issued 
concurrently  under  the  Federal  Insecti¬ 
cide,  F\mgicide,  and  Rodenticlde  Act. 

An  evaluation  of  the  scientific  data 
reported  and  other  relevant  material  has 
shown  that  the  requested  tolerance  is 
adequate  to  cover  residues  resulting  frean 
the  pro[>06ed  experimental  use,  and  it 
has  been  determined  that  the  temporary 
tolerance  will  protect  the  public  health. 
The  temporary  tolerance  is  established 
for  the  pesticide,  therefore,  with  the  fol¬ 
lowing  provisions ; 

1.  The  total  amount  of  the  pesticide 
to  be  used  must  not  exceed  the  quantity 
authorized  by  the  experimental  use  per¬ 
mit. 

2.  American  Hoechst  Corp.  must  Im¬ 
mediately  notify  the  EPA  of  any  findings 
from  the  experimental  use  that  have  a 
bearing  on  safety.  TTie  firm  must  also 
keep  records  of  production,  distribution, 
and  performance  and  on  request  make 
the  records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Dnig  Administration. 

This  temporary  tolerance  expires  Jan¬ 
uary  31,  1978.  Residues  not  in  excess  of 
0.05  ppm  remaining  in  or  soybeans 
(beans  only)  after  this  expiration  date 
will  not  be  considered  to  be  actionable  if 
the  pesticide  is  legally  applied  during  the 
term  of  and  in  accordance  with  the  pro¬ 
visions  of  the  experimental  use  permit 
and  temporary  tolerance.  This  tempo¬ 
rary  tolerance  may  be  revoked  if  the  ex¬ 
perimental  use  permit  is  revoked  or  if 
any  scientific  data  or  experience  with 
this  pesticide  indicate  such  revocation  is 
necessary  to  protect  the  public  health. 

Statdtoht  Authortty:  Section  408(J)  of 
the  Federal  Food,  Drug,  and  Cof;metlc  Act 
(21  U.&C.  346a(J)). 

Dated;  January  31,  1977. 

Douglas  D.  Campt, 

Acting  Director, 
Registration  Division. 

I FR  Doc.77-3706  FUed  2-3-77;  8:46  am] 
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PESTICIDE  PROGRAMS 

Extension  of  a  Tempc^iy  Tolerance 
Ethanedial  Dioxime 

On  January  30, 1976,  the  Environmen¬ 
tal  Protection  Agency  (EPA)  gave  notice 
(41  FR  4637)  that  in  response  to  a  pes¬ 
ticide  petition  (PP501593)  submitted  to 
the  Agency  by  Clba-Geigy  Corp.,  Agri- 
cultiu^l  Division,  PO  Box  11422,  (Greens¬ 
boro  NC  27409,  a  temporary  tolerance 
was  established  for  residues  of  the  plant 
growth  regulator  ethanedial  dioxime  in 
or  on  the  raw  agricultural  commodity 
oranges  at  0.1  part  per  million  (ppm^ 

This  temporary  tolerance  is  sched¬ 
uled  to  expire  January  26,  1977.  C^lba- 
Geigy  CXirp.  has  requested  a  one-year 
extension  of  this  temporary  tolerance 
both  to  i>ermlt  continued  testing  to  ob¬ 
tain  additkxial  data  and  to  permit  the 
marketing  of  the  above  raw  sigricultural 
commodity  when  treated  in  accordance 
with  the  provisions  of  an  experimental 
use  permit  that  is  being  extended 
concurrently  under  the  Federal  Insecti¬ 
cide,  F^mgicide,  and  Rodenticlde  Act 
(Fir'RA) ,  as  amended  (86  Stat.  973;  89 
Stat.  751;  7  U.S.C.  136(a)  et  seq.) 

The  scientific  data  reported  and  all 
other  relevant  material  have  been  evalu¬ 
ated,  and  it  has  been  determined  that 
an  extension  of  the  temporary  tolerance 
will  protect  the  public  health.  Therefore, 
the  temporary  tolerance  is  extended  on 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  with  the  following  provisions; 

1.  The  total  amount  of  the  pesticide 
to  be  used  must  not  exceed  the  quantity 
authorized  by  the  experimental  use  per¬ 
mit. 

2.  Cfiba-Gelgy  Corp.  must  immediately 
notify  the  E3*A  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  firm  must  also  keep  record.*; 
of  productimi.  distribution,  and  p^or- 
mance  and  on  request  make  the  records 
available  to  any  authorized  officer  or 
emploiree  of  the  EIPA  or  the  Food  and 
Drug  Administration. 

This  temporary  tt^erance  expires  Nov¬ 
ember  30,  1977.  Residues  not  in  excess  of 
0.1  ppm  remaining  in  or  on  oranges 
after  this  expiration  date  will  not  be  cem- 
sidered  actionable  if  the  pesticide  is  legal¬ 
ly  applied  during  the  term  of  and  in  ac¬ 
cordance  with  the  proviskHis  of  the  ex¬ 
perimental  use  permit  and  t«nporary 
tolerance.  This  teinpc»ary  tolerance 
may  be  reveled  if  the  experimental  use 
permit  is  revoked  or  if  any  scientific  data 
or  experience  with  this  pesticide  Indicate 
such  revocation  Is  necessary  to  protect 
the  public  health. 

Statutory  Authority:  Section  408(J)  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
UB.C.  346a  (J) }. 

Dated;  January  28, 1977. 

Douglas  D.  Campt, 
Acting  Director, 
Registration  Division. 

[FR  Doc.77-3707  FUed  2-3-77:8:45  am] 
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PROPOSED  STANDARDS  OF  PERFORM¬ 
ANCE  FOR  GRAIN  ELEVATOR  INDUSTRY 

Availability  of  Draft  Environmental  Impact 
Statement 

Pui-suant  to  the  EPA  procedures  for 
the  Voluntary  Preparation  of  Environ¬ 
mental  Impact  Statements  (39  PR 
37419),  the  Environmental  Protection 
Agency  has  prepared  a  draft  environ¬ 
mental  impact  statement  (DEIS)  for  the 
Proposed  Standards  of  Performance  for 
Grain  Elevator  Industry. 

Standards  of  performance  for  new  and 
modified  grain  elevators  are  being  pro¬ 
posed  under  authority  of  section  111  of 
the  Clean  Air  Act.  Particulate  matter, 
the  only  significant  pollutant  emitted, 
wdll  be  controlled  from  these  sources. 

This  DEIS  was  transmitted  to  the 
Council  on  Environmental  Quality 
(CEQ)  on  January  24,  1977.  In  accord¬ 
ance  with  CEQ’s  notice  of  availability, 
comments  are  due  on  March  21,  1977. 
Copies  of  the  DEIS  are  available  fw  re¬ 
view  and  comment  from:  Environmental 
Protection  Agency,  Public  Information 
Center  PM-215,  Washington.  DC  20460 
(telephone:  202-755-0707). 

Copies  of  the  DEIS  are  available  for 
public  inspection  at  the  following  loca¬ 
tion: 

Environmental  Protection  Agency;  Public  In¬ 
formation  Reference  Unit;  Boom  2922, 

Waterside  Mall;  401  M  Street,  SW,  Wash¬ 
ington,  D.C.  20460. 

Information  copies  of  the  DEIS  are 
available  at  cost  (10  cents/page)  from 
the  Environmental  Law  Institute,  1346 
Connecticut  Avoiue,  NW,  Washington, 
DC  20036.  Please  reference  ELR  No. 
70092. 

Copies  of  the  DEIS  have  been  for¬ 
warded  to  various  Federal,  State,  and 
local  agencies,  and  interested  individ¬ 
uals. 

Dated:  January  31, 1977. 

Rebecca  W.  Hanmer, 
Director. 

Office  of  Federal  Activities. 

IPR  Doc.77-3708  Piled  2-3-77,8:45  am] 
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STANDARDS  OF  PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES  AND  NATIONAL 
EMISSION  STANDARDS  FOR  HAZARD¬ 
OUS  AIR  POLLUTANTS 

Delegation  of  Authority  to  City  of 
Philadelphia 

On  December  23,  1971  (36  PR  24876) , 
March  8,  1974  (39  PR  9308) .  August  6. 
1975  (40  PR  33152),  January  15,  1976 
(41  PR  2232,  41  PR  2332),  and  Janu¬ 
ary  26,  1976  (41  PR  3826),  pursuant  to 
section  111  of  the  C3ean  Air  Act,  as 
as  amended,  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
promulgated  regulations  establishing 
standards  of  performance  for  a  total  of 
twenty-two  categories  of  new  stationary 
sources  (NSPS).  On  April  6.  1973  (38 
FR  8820),  pursuant  to  section  112  of  the 
Clean  Air  Act,  as  amended,  the  Admin¬ 


istrator  promulgated  national  emission 
standards  for  three  hazardous  air  pol¬ 
lutants  (NESHAPS).  Sections  111(c) 
and  112(d)  direct  the  Administrator  to 
delegate  his  authority  to  implement  and 
enforce  NSPS  and  NESHAPS  to  any 
State  which  has  submitted  adequate 
procedures.  Nevertheless,  the  Adminis¬ 
trator  retains  concmrent  authority  to 
implement  and  enforce  the  standards 
following  delegation  of  authority  to  the 
State. 

On  September  20,  1976,  Lewis  K.  Polk, 
Acting  Commissioner,  Philadelphia  De¬ 
partment  of  Public  Health,  submitted 
to  the  EPA  Regional  Office  a  request  for 
delegation  of  authority.  Prior  thereto, 
on  August  31,  1976,  Maurice  K.  Goddard, 
Secretary  of  the  Pennsylvania  Depart¬ 
ment  of  Environmental  Resources,  rec¬ 
ommended  that  the  delegation  be  made. 
Included  in  the  request  were  copies  of 
and  references  to  pertinent  Pennsyl¬ 
vania  statutes,  and  the  Philadelphia 
Home  Rule  Charter,  Air  Management 
Code,  and  Regulations,  which  provide 
the  City  with  the  requisite  authority  to 
enforce  the  NSPS  and  NESHAPS.  After 
a  thorough  review  of  that  request,  tlie 
Regional  Administrator  has  determined 
that  for  the  source  categories  set  forth 
in  paragraphs  A  and  B  of  the  following 
official  letter  to  Lewis  K.  Polk,  Acting 
Commissioner,  Philadelphia  Department 
of  Public  Health,  delegation  is  appro¬ 
priate  subject  to  the  conditions  set  forth 
in  paragraphs  1  through  10  of  that 
letter ; 

Certified  Mail  Return  Receipt  Requested 
September  30, 1976. 

Honorable  Lewis  D.  Polk, 

Acting  Commissioner,  City  of  Philadelphia. 
Department  of  Public  Health,  540  Munic- 
ip^  Services  Building.  Fifteenth  Street 
and  JFK  Boulevard.  Philadelphia, 
Pennsylvania. 

Re:  Delegation  of  Authority  of  New  Source 
Performance  Standards  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  pursuant  to  sections  111(c) 
and  112(d),  Clean  Air  Act,  as  amended. 

Dear  Dr.  Polk:  This  Is  in  response  to  your 
letter  of  September  20,  1976,  requesting  dele¬ 
gation  of  authority  for  implementation 
and  enforcement  of  the  Standards  of  Per¬ 
formance  for  New  Stationary  Sources 
(NSPS)  and  the  National  Emission  Stand¬ 
ards  for  Hazardous  Air  Pollutants  (NESHAPS) 
to  the  City  of  Philadelphia  Department  of 
Public  Health. 

We  have  reviewed  the  pertinent  laws  of 
the  Commonwealth  of  Pennsylvania,  the 
Philadelphia  Air  Management  Code  and  Reg¬ 
ulations,  its  Home  Rule  Charter,  and  40  CFR 
52.2024(b),  and  have  determined  that  they 
provide  an  adequate  and  effective  procedure 
iat  implementation,  and  enforcement  of  the 
NSPS  and  NESHAPS  regulations  by  the 
Philadelphia  Department  of  Public  Health 
through  its  Air  Management  Services.  Fur¬ 
ther,  we  have  received  and  reviewed  a  letter 
from  Maurice  K.  Goddard,  Secretary,  Penn¬ 
sylvania  Department  of  Environmental  Re¬ 
sources,  recommending  that  you  be  delegated 
the  authority  to  enforce  NSPS  and  NESHAPS. 
Therefore,  we  hereby  delegate  authority  to 
administer  and  enforce  the  NSPS  and 
NESHAPS  r^ulations  to  the  PhUadelphia 
Department  of  Public  Health  through  its  Air 
Management  Services,  as  follows: 


A.  The  Philadelphia  Department  of  Pub¬ 
lic  Health  through  its  Air  Management 
Services  shall  have  authority  for  all  sources 
located  in  the  City  of  Philadelphia  subject 
to  the  Standards  of  Performance  for  New 
Stationary  Sources  promulgated  in  40  CFR 
Part  60  as  of  the  date  of  the  request  for 
delegation.  The  22  categories  of  new  sources 
covered  by  the  delegation '  are  fossil  fuel- 
fired  steam  generators;  incinerators;  port- 
land  cement  plants;  pretroleum  refineries; 
nitric  acid  piants;  sulfuric  acid  plants;  as¬ 
phalt  concrete  plants;  storage  vessels  for 
petroleum  liquids,  secondary  lead  smelters; 
secondary  brass  and  bronze  ingot  production 
plants;  iron  and  steel  plants;  sewage  treat¬ 
ment  plants;  primary  copfier  smelters;  pri¬ 
mary  zinc  smelters;  primary  lead  smelters; 
primary  aluminum  reduction  plants;  wet 
process  phosphoric  acid  plants;  superphos- 
phoric  acid  plants;  diammonium  phosphate 
plants;  triple  superphosphate  plants;  gran¬ 
ular  triple  superphosphate  storage  facilities; 
and  coal  preparation  plants. 

B.  The  Philadelphia  Department  of  Pub¬ 
lic  Health  through  its  Air  Management  Serv¬ 
ices  shall  have  authority  for  all  sources 
located  in  the  City  of  Philadelphia  subject 
to  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  promulgated  in 
40  CPR  Part  61  as  of  the  date  of  the  request 
for  delegation.  The  three  hazardous  air  pol¬ 
lutants  covered  by  the  delegation  are  asbes¬ 
tos,  beryllium  and  mercury. 

This  delegation  is  based  upon  the  follow¬ 
ing  conditions: 

1.  Quarterly  reports  will  be  submitted  to 
EPA  by  the  City  of  Philadelphia,  Depart¬ 
ment  of  Public  Health  through  its  Air  Man¬ 
agement  Services,  including: 

(A)  For  New  Source  Performance  Stand¬ 
ards:  (1)  Sources  determined  to  be  appli¬ 
cable  during  that  quarter; 

(2)  Applicable  sources  which  started  oper¬ 
ation  during  that  quarter  or  the  start  of 
operations  prior  to  that  quarter  which  have 
not  been  previously  reported; 

(3)  The  compliance  status  of  the  above, 
including  the  summary  sheet  from  the  com¬ 
pliance  test(s):  and 

(4)  Any  legal  actions  which  pertain  to 
NSPS  sources. 

(B)  For  National  Emission  Standards  for 
Hazardous  Air  Pollutants:  (1)  NESHAPS 
sources  granted  a  permit  to  construct: 

(2)  NESHAPS  sources  inspected  during 
that  quarter  and  their  compliance  status 
(except  under  §  61.22  (d)  and  (e)); 

(3)  the  number  of  inspections  under  §  61.- 
22(d)  and  (e) ;  and 

(4)  the  requirements  of  (A)  above. 

2.  Enforcement  of  the  NSPS  and  NESHAPS 
regulations  in  the  City  of  Philadelphia  will 
be  the  primary  responsibility  of  the  Philadel¬ 
phia  Department  of  Public  Healtli  through  its 
Air  Management  Services.  Where  the  Phila¬ 
delphia  Deptwtment  of  Public  Health  through 
its  Air  Management  Services  determines  that 
such  enforcement  is  not  feasible  and  so  noti¬ 
fies  EPA,  or  where  the  Philadelphia  Depart¬ 
ment  of  Public  Health  through  its  Air  Man¬ 
agement  Services  acts  in  a  manner  inconsist¬ 
ent  with  the  terms  of  this  delegation,  EPA 
will  exercise  its  concurrent  enforcement  au¬ 
thority  pursuant  to  section  113  of  the  Clean 
Air  Act,  as  amended,  with  respect  to  sources 
within  the  City  of  Philadelphia  subject  to 
NSPS  and  NESHAPS. 

3.  Acceptance  of  this  delegation  of  pres¬ 
ently  promulgated  NSPS  and  NESHAPS  does 
BOt  commit  the  City  of  Philadelphia  to  re¬ 
quest  or  accept  delegation  of  future  stand¬ 
ards  and  requirements.  A  new  request  for 
delegation  will  be  required  for  any  standards 
not  Included  in  the  Department’s  request  of 
September  20, 1076. 

4.  The  Philadelphia  Department  of  Public 
Health  through  its  Air  Management  Services 
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will  at  no  time  grant  a  waiver  of  compliance 
under  the  NESHAPS  regulations. 

6.  This  delegation  to  the  Philadelphia  De¬ 
partment  of  Public  Health  through  Its  Air 
Management  Services  does  not  Include  the 
authority  to  implement  and  enforce  NSPS 
and  NESHAPS  for  sources  owned  or  operated 
by  the  United  States  which  are  located  In 
the  City.  This  condition  In  no  way  relieves 
any  Federal  facility  from  meeting  the  re¬ 
quirements  of  40  CPR  Parts  60  and  61. 

6.  The  Kiiladelphla  Depcn^ment  of  Public 
Health  through  it  Air  Management  Services 
will  not  giant  a  variance  from  compliance 
with  the  applicable  NSPS  or  NESHAPS  regu¬ 
lations  If  such  variance  delays  compliance 
with  the  Federal  Standards  (Parts  60  and  61 ) . 
Should  the  Philadelphia  Department  of  Pub¬ 
lic  Health  through  Its  Air  Management  Serv¬ 
ices  grant  such  a  variance,  EPA  will  consider 
the  source  receiving  the  variance  to  be  in  vio¬ 
lation  of  the  applicable  Federal  regulation 
and  may  initiate  enforcement  action  against 
the  source  pursuant  to  section  113  of  the 
Clean  Air  Act.  The  granting  of  such  variances 
by  the  Philadelphia  Department  of  Public 
Health  through  Its  Air  Management  Services 
shall  also  constitute  grounds  for  revocation 
of  delegation  by  EPA. 

7.  The  Philadelphia  Department  of  Public 
Health  through  its  Air  Management  Services, 
and  EPA,  will  develop  a  sirstem  of  communi¬ 
cation  sufficient  to  guarantee  that  each  office 
is  always  fully  Informed  regarding  the  Inter¬ 
pretation  of  applicable  regulations.  In  In¬ 
stances  where  there  is  a  conflict  between  a 
Department  interpretation  and  a  Federal  In¬ 
terpretation  of  applicable  regulations,  the 
Federal  Interpretation  must  be  applied  If  It 
is  more  stringent  than  that  of  the  Depart¬ 
ment. 

8.  If  at  any  time  there  Is  a  conflict  between 
a  Department  regulation  and  a  Federal  reg¬ 
ulation  (40  CFR  Part  60  or  61),  the  Federal 
regulation  must  be  applied  if  It  Is  more  strin¬ 
gent  than  that  of  the  Department.  If  the 
Department  does  not  have  the  authority  to 
enforce  the  more  stringent  Federal  regula¬ 
tion,  this  portion  of  the  delegation  may  be 
revoked. 

9.  The  PhUadelphla  Department  of  Public 
Health  through  Its  Air  Management  Services 
will  utilize  the  methods  speclfled  in  40  CFB 
Parts  60  and  61,  in  performing  source  tests 
pursuant  to  the  regulations. 

10.  If  the  Regional  Administrator  deter¬ 
mines  that  a  Depcu’tment  program  for  en¬ 
forcing  or  Implementing  the  NSPS  or 
NESHAPS  regulation  is  Inadequate,  or  Is  not 
being  effectively  carried  out,  this  delegation 
may  be  revoked  in  whole  or  In  part.  Any  such 
revocation  shall  be  effective  as  of  the  date 
speclfled  In  a  Notice  of  Revocation  to  the 
Philadelphia  Department  of  Public  Health, 
Air  Management  Services. 

A  Notice  announcing  this  delegation  will 
be  published  in  the  Fkdehai.  Registez  In  the 
-near  future.  The  Notice  will  state,  among 
other  things,  that,  effective  Immediately,  all 
reports  required  pursuant  to  the  Federal 
NSPS  and  NESHAPS  by  sources  located  In 
the  City  of  Philadelphia  should  be  submitted 
to  the  City  of  Philadelphia  Department  of 
Public  Health,  Air  Management  Services,  801 
Arch  Street,  Philadelphia,  Pennsylvania 
19107,  in  addition  to  EPA  Region  m.  Any 
such  reports  which  have  been  or  may  be  re¬ 
ceived  by  EPA,  Region  m,  will  be  promptly 
transmitted  to  the  Philadelphia  Department 
of  Public  Health,  Air  Management  Services. 

Since  this  delegation  Is  effective  immedi¬ 
ately.  there  Is  no  requirement  that  the  De¬ 
partment  notify  EPA  of  Its  acceptance.  Un¬ 
less  EPA  receives  from  the  Department  writ¬ 
ten  notice  of  objections  within  10  days  of 
receipt  of  this  letter  the  Philadelphia  De¬ 
partment  of  Public  Hecdth  through  Its  Air 


Management  Services  will  be  deemed  to  have 
accepted  all  of  the  terms  of  the  delegation 

iMncerely, 

Danixi.  J.  Snydeb  III, 
Regional  Administrator. 

Therefore,  pursuant  to  the  authority 
delegated  to  him  by  the  Administrator, 
the  Regional  Administrator  notified 
Lewis  D.  Polk,  Acting  Commissioner, 
Philadelphia  Department  of  Public 
Hesdth,  on  September  30,  1976,  that  au¬ 
thority  to  implement  and  enforce  the 
standards  of  performance  for  new  sta¬ 
tionary  sources  and  national  emission 
standards  for  hazardous  air  pollutants 
was  delegated  to  the  City  of  Philadel¬ 
phia. 

Copies  of  that  request  for  delegation  of 
authority  are  available  for  public  inspec¬ 
tion  at  the  Envlrcmmental  Protectlcai 
Agency,  Region  m  OflQce,  6th  and  Wal¬ 
nut  Streets,  Philadelphia,  Pennyslvania 
19106. 

Effective  immediately,  all  reports  re¬ 
quired  pursuant  to  the  standards  of  per¬ 
formance  for  new  stationary  sources  list¬ 
ed  in  the  above  letter  and  the  national 
emission  standards  for  hazardous  air  pol¬ 
lutants  should  be  submitted  to  the  Phila¬ 
delphia  Department  of  Public  Health, 
Air  Management  Services,  801  Arch 
Street,  Philadelphia,  Pennsylvania  19107, 
with  copies  to  EPA,  Region  m.  However, 
r^xirts  required  pursuant  to  40  CPR 
60.7(c)  (excess  emissions  and  malfunc¬ 
tions)  should  be  sent  to  the  Philadel¬ 
phia  Department  of  Public  Health,  Air 
Management  Services,  only. 

This  Notice  is  issued  under  the  author¬ 
ity  of  sections  111  and  112  of  the  Clean 
Air  Act,  as  amended,  42  U.S.C.  1857c-6 
and  7.  < 

Dated:  January  25, 1977. 

A.  R.  Morris, 

Acting  Regional  Administrator. 
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NATIONAL  EMISSION  STANDARDS  FOR 
HAZARDOUS  AIR  POLLUTANTS 

Delegation  of  Authority  to  Commonwealth 
of  Pennsylvania 

On  April  6,  1973  (38  PR  8820),  pur¬ 
suant  to  section  112  of  the  Clean  Air  Act, 
as  amended,  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
promulgated  national  emission  standards 
for  three  hazardous  air  pollutants  (NES 
HAPS).  Section  112(d)  directs 'the  Ad¬ 
ministrator  to  delegate  his  authority  to 
Implement  and  enforce  NESHAPS  to  any 
State  which  has  submitted  adequate 
procedures.  Nevertheless,  the  Adminis¬ 
trator  retains  concurrent  authority  to 
implement  and  enforce  the  standards  fol¬ 
lowing  delegation  of  authority  to  the 
State. 

On  August  4,  1976,  Maurice  K.  God¬ 
dard  Secretary  of  the  Pennsylvania  De¬ 
partment  of  Environmental  Resources, 
submitted  to  the  EPA  Region  HI  OflQce 
a  request  for  delegation  of  authority.  In¬ 
cluded  in  that  request  was  a  copy  of  the 
Commcmwealth  of  P^insylvania  regula¬ 


tions  which  incorporate  by  reference  the 
Federal  emission  standards  and  testing 
procedures  set  forth  in  40  CPR  Part  61., 
Those  regulations  do  not  adopt  the  pro¬ 
cedures  for  waiver  of  compliance  and 
waiver  of  emission  tests  published  in  the 
Code  of  Federal  Regmations,  Title  40, 
Part  61.  Subpart  A.  §§  61.10,  61.11  and 
61.13,  and  provide  that  all  requests  for 
any  such  waiver  shall  be  addressed  to 
EPA,  who  retains  all  authority  to  grant 
such  waivers.  However,  the  regulations 
provide  that  waivers  granted  by  EPA 
under  40  CFR  61.11  and  61.13  will  be  rec¬ 
ognized  by  the  Department  in  adminis¬ 
tering  its  regulations. 

Also  included  were  references  to  Penn¬ 
sylvania  statutes  and  regulations  which 
provide  the  Commonwealth  with  the  req¬ 
uisite  authority  to  enforce  NESHAPS. 
After  a  thorough  review  of  that  request, 
the  Regional  Administrator  has  deter¬ 
mined  that  for  the  source  categories  set 
forth  in  the  following  ofiQcial  letter  to 
Secretary  Goddard,  delegation  is  appro¬ 
priate  subject  to  the  conditions  set  forli. 
in  that  letter: 

Cehtifieo  Mail  Retvrn 

Receipt  Reque-sted 
September  30.  I97t: 

Hon.  Maurice  K.  Goddard. 

Secretary,  Pennsylvania  Department  of  En¬ 
vironmental  Resources,  P.O  Box  1407 
Harrisburg,  Pennsylvania. 

Re:  Delegation  of  Authority  of  National 
Emission  Standards  for  Hazardoius  Air 
PoUutants  pursuant  to  section  I12id  . 
Clean  Air  Act,  as  amended. 

Dear  Secretary  Goddard:  Tliis  is  in  re¬ 
sponse  to  your  letter  of  August  24,  1976,  re¬ 
questing  delegation  of  authority  for  Imple¬ 
mentation  and  enforcement  of  the  NaMonol 
Emission  Standards  for  Hazardous  Air  Pol¬ 
lutants  (NESHAPS)  to  the  Commonwealth  of 
Pennsylvania  for  all  areas  of  the  Coaamon- 
wealth  except  for  AUegheny  and  Philadelphia 
Coimties,  excluded  by  Section  12  of  the 
Pennsylvania  Air  Pollution  Control  Act,  35 
P.S.  !f  4001  etseq. 

We  have  reviewed  the  pertinent  laws  of  the 
Commonv)ealth  and  the  rules  and  regula¬ 
tions  of  the  Pennsylvania  Department  of 
Environmental  Resources  and  have  deter¬ 
mined  that  they  provide  an  adequate  and 
effective  procedure  for  implementation  and 
enforcement  of  the  NESHAPS  regulations  by 
the  Department  of  Environmental  Resources^ 
through  Its  Bureau  of  Air  Quality  and  Noise 
Control,  and  the  Commonwealth.  Therefore, 
we  hereby  delegate  authority  to  administer 
and  enforce  the  NESHAPS  regulations  to  the 
Commonwealth  of  Pennsylvania,  and  the 
Commonwealth  shall  have  authority  for  all 
sources  located  In  the  Commonwealth  of 
Pennsylvania  (excepting  Allegheny  and 
Philadelphia  Counties)  subject  to  the  na¬ 
tional  emission  standards  for  hazardous  air 
pollutants  promulgated  in  40  CFR  Part  61 
as  of  the  date  of  the  request  for  delegation 
The  three  hazardous  air  pollutants  covered 
by  the  delegation  are  asbestos,  beryllium  and 
mercury. 

This  delegation  Is  based  upon  the  follow¬ 
ing  conditions: 

1.  Quarterly  reports  will  be  submitted  tc. 
EPA  by  the  Pennsylvania  Department  of 
Environmental  Resources  Including: 

(a)  NESHAPS  sources  In  areas  affected  by 
this  delegation,  granted  a  permit  to  oon- 
struct; 

(b)  Nl^HAPS  sources  in  areas  affected  by 
this  delegation,  inflected  during  that  quar- 
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ter  .and  their  compliance  statius  (except 
under  §  61.22(d)  and  (e)  | ) );  and 

(c)  the  number  of  inspections  under 
§  61.22(d)  and  (e) . 

2.  Enforcement  of  the  NESHAPS  regula¬ 
tions  in  areas  of  the  Commonwealth  of 
Pennsylvania  aflfected  by  this  delegation  will 
be  the  primary  responsibility  of  the  Penn¬ 
sylvania  Department  of  Environmental  Re¬ 
sources.  Where  the  Department  determines 
that  such  enforcement  is  not  feasible  hnd  so 
notifies  EPA,  or  where  the  Department  acts 
in  a  manner  inconsistent  with  the  terms  of 
this  delegation,  EPA  will  exercise  its  con- 
cmreut  enforcement  authority  pursuant  to 
section  113  of  the  Clean  Air  Act,  as  amended, 
with  respect  to  sources  affected  by  this  dele¬ 
gation  within  the  Commonwealth  of  Penn¬ 
sylvania  and  subject  to  NESHAPS. 

3.  Acceptance  of  this  delegation  of  pres¬ 
ently  promulgated  NESHAPS  does  not  com¬ 
mit  the  Commonwealth  of  Pennsylvania  to 
request  or  accept  delegation  of  future  stand¬ 
ards  and  requirements.  A  new  request  for 
delegation  will  be  required  for  any  standards 
not  included  in  the  Commonwealth’s  request 
of  August  24,  1976. 

4.  The  Pennsylvania  Department  of  Envi¬ 
ronmental  Resources  will  at  no  time  grant 
a  waiver  of  compliance  under  the  NESHAPS 
regulations. 

5.  This  delegation  to  the  Commonwealth  of 
Pennsylvania  does  not  include  the  authority 
to  implement  and  enforce  NESHAPS  for 
sotirces  owned  or  operated  by  the  United 
States  which  are  located  in  areas  of  the 
Commonwealth  affected  by  this  delegation. 
This  condition  in  no  way  relieves  any  Federal 
facility  from  meeting  the  requirements  of 
40  CFR  Part  61. 

6.  The  Pennsylvania  Department  of  En¬ 
vironmental  Resources  will  not  grant  a  vari¬ 
ance  from  compliance  with  the  applicable 
NESHAPS  regulations  if  such  variance  delays 
compliance  with  the  Federal  Standards  (Part 
61).  Should  the  Pennsylvania  Department  of 
Environmental  Resources  grant  such  a  vari¬ 
ance,  EPA  will  consider  the  source  receiving 
the  variance  to  be  lu  violation  of  the  aM>li- 
cable  Federal  regulation  and  may  initiate  en¬ 
forcement  action  against  the  source  pursuant 
to  section  IIS  of  the  Clean  Air  Act.  The 
granting  of  such  variance  by  the  Department 
shall  also  constitute  grounds  for  revoca¬ 
tion  of  delegation  by  EIPA. 

7.  The  Pennsylvania  Department  of  En¬ 
vironmental  Resources  and  EPA  will  develop 
a  system  of  communication  sufficient  to 
guarantee  that  each  office  is  always  fully 
informed  regarding  the  interpretation  of 
applicable  regulations.  In  instances  where 
there  is  a  conflict  between  a  Commonwealth 
interpretation  and  a  Federal  interpretation 
of  applicable  regulations,  the  Federal  inter¬ 
pretation  m\ist  be  applied  if  it  is  more 
stringent  than  that  of  the  Commonwealth. 

8.  If  at  any  time  there  is  a  conflict  between 
a  Commonwealth  regulation  and  a  Federal 
regulation  (40  CFR  Part  61),  the  Federal 
regulation  must  be  applied  if  it  is  more 
stringent  than  that  of  the  Commonwealth. 
If  the  Commonwealth  does  not  have  the  au¬ 
thority  to  enforce  the  more  stringent  Federal 
regulation,  this  portion  of  the  delegation 
may  be  revoked. 

9.  The  Pennsylvania  Department  of  En¬ 
vironmental  Resources  will  utilize  the  meth¬ 
ods  specified  in  40  CFR  Part  61  in  perform¬ 
ing  source  tests  pursuant  to  the  regulations. 

10.  If  the  Regional  Administrator  deter¬ 
mines  that  the  Commonwealth’s  program 
for  enforcing  or  implementing  a  NESHAPS 
regulation  in  areas  affected  by  this  delega¬ 
tion  is  inadequate,  or  is  not  being  effectlv^y 
earried  out,  this  delegation  may  be  revoked 
in  whole  or  in  part.  Any  each  revocatloa 
shall  be  effective  as  of  the  date  specified  in 


a  Notice  of  Revocation  to  the  Pennsylvania 
Department  of  Environmental  Resources. 

A  Notice  announcing  this  delegation  will 
be  published  in  the  Federal  Register  in  the 
near  futme.  The  Notice  will  state,  among 
other  things,  that,  effective  immediately,  all 
reports  required  pmsuant  to  the  Federal 
NESHAPS  by  sources  located  in  affected  areas 
of  the  Commonwealth  of  Pennsylvania  should 
be  submitted  to  the  Pennsylvania  Depart¬ 
ment  of  Environmental  Resources,  Bureau 
of  Air  Quality  and  Noise  Control,  p'.O.  Box 
2063,  Harrisburg,  Pennsylvania  19120,  in  ad¬ 
dition  to  EPA  Region  III.  Any  such  reports 
which  have  been  or  may  be  received  by  EPA, 
Region  III,  will  be  promptly  transmitted  to 
the  Pennsylvania  Department  of  Environ¬ 
mental  Resources. 

Since  this  delegation  is  effective  immedi¬ 
ately,  there  is  no  requirement  that  the  Com¬ 
monwealth  notify  EPA  of  this  acceptance. 
Unless  EPA  receives  from  the  Commonwealth 
written  notice  of  objections  within  10  daj's 
of  receipt  of  this  letter,  the  Commonwealth 
of  Pennsylvania  will  be  deemed  to  have  ac¬ 
cepted  all  of  the  terms  of  the  delegation. 

Sincerely  yours, 

Daniel  J.  Sntder  ni. 
Regional  Administrator . 

Tlierefore,  pui’suant  to  the  authority 
delegated  to  him  by  the  Administrator, 
the  Regional  Administrator  notified 
Maurice  K.  Goddard,  Secretary  of  the 
Pennsylvania  Department  of  Environ¬ 
mental  Resources,  on  September  30, 1976, 
that  authority  to  implement  and  enfOTce 
the  national  emission  standards  for  haz¬ 
ardous  air  pollutants  was  delegated  to 
the  Commonwealth  of  Pennsylvania. 

Copies  of  that  request  for  delegation  of 
authority  are  available  for  public  in¬ 
spection  at  the  Environmental  Protection 
Agency,  Region  m  Office,  6th  and  Wal¬ 
nut  Streets,  Philadelphia,  Pennsylvania 
19106. 

Effective  inunediately,  all  reports  re¬ 
quired  pursuant  to  the  national  emission 
standards  for  hazardous  air  pollutants 
should  be  submitted  to  the  Pennsylvania 
Department  of  Environmental  Re¬ 
sources,  Bureau  of  Air  Quality  and  Noise 
Control.  P.O.  Box  2063,  Harrisburg, 
Pennsylvania  17120,  with-copies  to  EPA, 
Region  ni. 

This  Notice  is  issued  under  the  author¬ 
ity  of  section  112  of  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  1857c-7. 

Dated:  January  25,  1977. 

A.  R.  Morris, 

Acting  Regional  Administrator. 

(PR  Doc.77-3713  Filed  2-3-77:8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(FCC  77R-91 

ALABAMA  CITIZENS  FOR  RESPONSIVE 
PUBLIC  TELEVISION,  INC.  AND  ALA¬ 
BAMA  EDUCATIONAL  TELEVISION  COM¬ 
MISSION 

Memorandum  Opinion  and  Order  Enlarging 
issues. 

Adopted:  January  21, 1977. 

Released:  February  4, 1977. 

In  re  tqipllcationi  of  Alabama  Citl- 
tieacm  for  Responsive  Public  Television, 
me.  and  Alabama  Bducatl<xial  Tde- 
vtelOQ  CfxnmlssloQ  tor  pennlts  to  c(m- 


struct  educational  television  broadcast 
facilities  on:  ChannA  3^10  Birmingham, 
Alabama,  Channel  #41  Demopolis,  Ala¬ 
bama,  Channel  #26  Montgomery,  Ala¬ 
bama;  Docket  No.  20675,  File  Nos. 
BPET-533,  BPET-534,  BPET-535;  Dock¬ 
et  No.  20676,  Pile  Nos.  BPET-517, 
BPET-518,  BPET-524. 

1.  The  above-captioned  mutually  ex¬ 
clusive  applications  were  designate  for 
hearing  by  Commission  Memorandum 
Opinion  and  Order,  41  FR  18915,  pub¬ 
lished  May  7,  1976.  The  Review  Board 
now  has  before  it  a  petition  to  enlarge 
and  modify  issues,  filed  May  24,  1976,  by 
the  Alabama  Educational  Television 
Commission  (AETC),  which  requests 
modification  and  enlargement  of  the 
designated  financial  issue,  addition  of 
site  availability,  lack  of  candor,  Section 
1.580,  and  technical  qualifications  issues 
against  Aiabama  Citizens  for  Responsive 
Pubiic  Television,  Inc.  (Alabama  Citi¬ 
zens  or  applicant) ,  and  comparative  is¬ 
sues  regarding  in -school  instructional 
programming,  facilities  and  staffing.’ 

Site  Availability  and  Lack  of  Candor 
Issues 

2.  First,  in  support  of  its  request  for  a 
site  availability  issue  with  respect  to  Ala¬ 
bama  Citizens’  proposed  Channel  10, 
Birmingham  site,*  AETC  submits  a  letter 
dated  July  24,  1975,  from  Mr.  John  L. 
McClay,  an  official  of  Taft  Broadcasting 
Company  (Taft),  which  allegedly  now 
controls  the  site.  Therein,  McCfiay  in¬ 
forms  Alabama  Citizens  that  it  must  ob¬ 
tain  AETC’s  approval  as  a  “condition 
precedent”  to  Alabama  Citizens’  use  of 
the  existing  Channel  10  facilities  if  Ala¬ 
bama  Citizens  is  the  successful  applicant. 
In  addition,  AETC  relies  on  a  letter  dated 
September  26,  1975,  in  which  AETC's 
president  Ned  Butler  advised  Alabama 


1  other  related  pleadings  before  the  Board 
for  consideration  are:  (a)  opi>osition,  filed 
July  19.  1976,  by  Alabama  Citizens:  (b) 
comments  filed  July  19,  1976,  by  the  Broad¬ 
cast  Bureau;  (c)  reply,  filed  August  6,  1976, 
by  AETTC;  (d)  motion  to  strike  (c),  filed 
September  8,  1976,  by  Alabama  Citizens;  and 
(e)  opposition  to  (d),  filed  September  10, 
1976,  by  AETC.  In  its  reply  pleading,  AETC 
withdraws  its  request  for  a  Rule  1.580  issue. 
AETC  indicates  that  it  is  taking  this  action 
because  an  employee  with  its  Washington 
counsel  had  overlooked  evidence  of  Alabama 
Citizens’  compliance  with  Section  1.580  of 
the  Commission’s  Rules  contained  in  Ala¬ 
bama  Citizens’  application.  The  Review 
Board  has  examined  Alabama  Citizens’  ap¬ 
plication  and  agrees  that  it  contains  evi¬ 
dence  of  the  applicant’s  compliance  with  the 
subject  rule.  Accordingly,  there  will  be  no 
further  consideration  of  that  issue  in  this 
document.  Furthermore,  we  will  deny  Ala¬ 
bama  Citizens’  motion  to  strike.  The  motion 
was  filed  more  than  a  month  after  AETC's 
reply  and  Alabama  Citizens  has  not  shown 
or  even  alleged  any  reason  for  the  d^lay. 
Moreover,  even  If  we  were  to  disregard  'the 
matters  allegedly  raised  for  the  first  time 
in  AETC’s  reply,  this  would  not  dispose  of 
the  serious  questions  prc^erly  raised  by 
AETC’s  petition. 

*  Alabama  Citizens’  iq>plication  indicates 
that  it  jiroposea  to  rely  on  the  antenna  and 
transmitter  sites  currently  b^g  leaned  by 
AETC  In  Birmingham,  Montgomery,  and 
Demopolis. 
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Citizens  that  AETC  would  ‘neither  sell, 
lease,  nor  make  available  on  any  other 
basis”  to  Alabama  Citizens  the  AETC’s 
transmission  and  antenna  sites  and  faci- 
ities,  which  are  currently  used  for  Chan¬ 
nel  10,  Birmingham,  Channel  26,  Mont¬ 
gomery,  and  Channel  41,  Demopolis.  Un¬ 
der  these  circumstances,  petitioner  con¬ 
cludes  (citing  Catamount  Broadcasters, 
Inc.,  55  FCX:  2d  256,  34  RR  2d  1546  (Rev. 
Bd.  1975) :  RKO  General.  Inc.,  46  FCC  2d 
246,  29  RR  2d  1444  (Rev.  Bd.  1974) ;  and 
CBS,  Inc.,  49  FCX:  2d  1214,  32  RR  2d  271 
•  Rev.  Bd.  1974) )  that  Alabama  Citizens 
lacks  reasonable  assurance  of  the  avail¬ 
ability  of  its  proposed  Birmingham  site. 
Next,  in  suiHX>rt  of  the  requested  lack 
of  candor  issue,  AETC  refers  to  Alabama 
Citizens’  November  11,  1975  opposition 
to  AETC’s  October  22,  1975  petition  to 
deny  wherein  Alabama  Citizens  stated 
that  “based  on  information  currently 
available,  it  •  •  •  is  still  reasonable  *  *  • 
to  assume  that  some*‘or  all  of  these 
antenna  sites  will  be  available  to  Ala¬ 
bama  Citizens  if  they  prevail  in  the  com¬ 
parative  proceeding.”  This  statement  is 
the  basis  for  an  issue,  petitioner  main¬ 
tains,  because  the  applicant  withheld 
from  the  Commissicm  the  vital  facts, 
known  to  its  principals  since  receipt  of 
the  McClay  and  Butler  letters  that  Taft 
would  require  AETC’s  consent  to  lease 
the  Birmingham  site  and  Alabama 
Citizens  knew  that  no  such  consent  would 
be  forthcoming.  In  suwxHt,  petitioner 
relies  on  WIOO,  Inc.,  40  FCC  2d  643,  27 
RR  2d  204  (Rev.  Bd.  1973) ;  and  Marbro 
Broadcasting  Co.,  4  FCC  2d  290,  8  RR  2d 
51  (Rev.  Bd.  1966).  Turning  to  the  pro¬ 
posed  Montgomery  and  Demopolis 
antenna  and  transmitter  sites,  AETC 
submits  certified  copies  of  new  ground 
leases,  executed  in  January  1976,  from 
the  respective  lessors,  the  Public  Athletic 
Board  of  the  City  of  Montgcwnery,  and 
Marengo  County  (Demopolis).  Accord¬ 
ing  to  AETC,  under  the  terms  of  these 
new  leases  the  respective  antenna  and 
transmitter  sites  will  remain  under  the 
exclusive  control  of  AETC  for  five  years 
after  the  sites  have  ceased  to  be  us^  for 
AETC’s  studios  and  transmission  towers, 
should  this  ever  occur.*  Consequently, 
AETC  reasons  that  these  leases  will  give 
it  control  over  its  antenna  sites  even  If 
it  is  unsuccessful  in  the  ccmiparative 
hearing  and  that,  therefore,  when  con¬ 
sidered  with  the  above-noted  letter  of 
September  26,  1975,  they  raise  a  serious 
question  as  to  w'hether  the  applicant  has 


» The  Montgomery  lease  states.  In  perti¬ 
nent  part:  3.  It  is  understood  and  agreed 
by  the  parties  hereto  that  the  premises  herein 
lea-sed  are  to  be  used  for  the  maintenance 
and  operation  of  an  Educational  Television 
Studio  and/or  Tower  •  •  •  If  the  demised 
premises  should  cease  to  be  used  as  an 
educational  television  studio  or  transmission 
tower  thereof  for  a  period  of  five  years  or 
more,  or  if  the  tower  and  other  structures 
and  equipment  erected  thereon  should  be 
permanently  removed,  then  this  lease  shall 
be  autmnatically  terminated.  •  *  • 

The  Demopolis  lease  contains  a  substan¬ 
tially  similar  provision. 


reasonable  assurance  tliat  its  proposed 
Montgomery  and  Demopolis  antenna 
sites  will  be  available.  'The  Bureau  sup¬ 
ports  addition  of  a  site  availability  issue 
but  opposes  addition  of  a  lack  of  candor 
issue. 

3.  Turning  first  to  the  Demopolis  and 
Montgomery  sites,  Alabama  Citizens 
argues  in  opposition  that  subsequent  to 
the  execution  of  the  January  1976  leases 
it  obtained  reliable  and  firm  assurances 
from  government  officials  in  both  com¬ 
munities  that  it  is  still  reasonable  to 
assume  that  the  sites  will  be  made  avail¬ 
able  to  Alabama  Citizens  if  it  is  granted 
a  license.*  Next,  Alabama  Citizens  states 
that  there  is  nothing  in  the  new  leases 
which  grants  AETC  exclusive  control  for 
five  years  after  it  ceases  to  use  the  sites. 
Specifically,  Alabama  Citizens  asserts 
that  since  the  Montgomery  lease  auto¬ 
matically  terminates  when  either  the 
premises  cease  to  be  used  as  an  educa¬ 
tional  television  facility  for  five  years  or 
the  tower,  other  structures  and  equip¬ 
ment  erected  thereon  are  permanently 
removed,  if  Alabama  Citizens  prevails  in 
the  comparative  proceeding,  the  only 
way  AETC  can  keep  the  prxHierty  is  not 
to  use  it  for  any  purpose  for  five  years 
and  to  leave  the  tower  and  other  equip¬ 
ment  in  place  during  that  time;  however, 
were  AETC  to  lose  its  license.  Depart¬ 
ment  of  Health,  Education  and  Welfare 
(HEW  regulations  governing  the  dispiosl- 
tion  of  property  no  longer  used  for  the 
project  for  which  it  was  originally 
fimded  would  require  removal  (x  trans¬ 
fer  of  much  of  AETC’s  equipmait, 
thereby  triggering  the  automatic  ter¬ 
mination  of  the  lease.*  In  any  event, 
continues  Alabama  Citizens,  even  if 
AETC  could  keep  its  equipment,  if  AETC 
refrained  from  any  use  of  this  property 
for  five  years  merely  to  deny  the  site  to 
Alabama  Citizens,  the  leases  would  be 
voidable  as  c(mtrary  to  public  policy. 
Finally,  Alabama  Citizens  maintains 
that  since,  but  for  the  grant  of  Interim 
operating  authority  to  AETC  by  the 


*  In  support,  Alabama  Citizens  attaches 
the  June  8,  1976  affidavit  of  Earnest  L.  Pal¬ 
mer.  Affiant  states  that  Judge  Sammie  Dan¬ 
iels,  Probate  Judge  of  Marengo  County,  Ala¬ 
bama,  told  him  that  he  had  talked  with  the 
Marengo  County  Commissioners  and  that  it 
was  their  consensus  that  if  Alabama  Citi¬ 
zens  is  granted  a  license  to  operate  Channel 
41,  AETC's  present  antenna  site  and  trans¬ 
mitter  location  would  be  made  avaUable  to 
the  applicant.  In  addition,  Alabama  Citizens 
relies  on  the  July  14,  1976  affidavit  of  Sue 
Thompson.  Thompson  avers  that  Mr.  Joe 
Reed,  a  member  of  the  Montgomery  City 
Council,  indicated  to  her  that,  in  the  event 
that  Alabama  Citizens  obtained  a  license  to 
operate  Channel  26,  he  would  assist  the  appli¬ 
cant  in  obtaining  a  lease  of  the  property  now 
being  leased  to  AETTC  by  the  Montgomery 
Athletic  Board. 

*  Alabama  Citizens  notes  that  AETC  has 

purchased  much  of  its  equipment  with  HEW 
money  within  the  past  ten  years  and  that 
HEW  regulations  provide  that  HEW  retains 
an  interest  in  such  equipment  for  ten  years. 
In  support,  Alabama  Citizens  cites,  inter  alia, 
45  C.F.R.  55  lOOa.22:  lOOa.215;  lOOa.495; 

153.20;  and  153.21. 


Conunission,  the  sites  would  currently 
be  unused,  and  by  the  terms  of  the  leases 
existing  up  to  January'  1,  1976  would 
have  reverted  back  to  the  owners,  AETC 
should  not  be  permitted  to  use  its  in¬ 
terim  operating  status  to  enhance  its 
position  and  “freeze  out”  its  competitor. 
With  respect  to  the  Birmingham  site. 
Alabama  Citizens  first  argues  that,  con¬ 
trary  to  AETC's  analysis,  the  McClay 
letter  indicates  that  it  was  and  still  i.s 
reasonable  for  the  applicant  to  assume 
the  availability  of  that  site.  Specifically. 
Alabama  Citizens  points  out  tliat  McClay 
stated  that  he  was  “sympathetic”  to  Ala¬ 
bama  Citizens’  request,  that  he  was  will¬ 
ing  to  permit  stde-moimting  if  feasible, 
and  that  although  McClay  stated  that 
the  antenna  w’as  “owned”  by  AETC,  he 
omitted  the  fact  that  by  the  express 
terms  of  Taft’s  agreement  with  AETC, 
if  and  when  AETC  no  longer  operates  on 
Channel  10,  the  site,  antenna,  and  other 
equipment  immediately  revert  back  to 
Taft.*  In  addition,  continues  Alabama 
Citizens,  Butler's  September  26,  1975 
letter  contains  nothing  which  'would 
have  warranted  a  change  in  the  appli¬ 
cant’s  assessment  of  the  availability  of 
the  Birmingham  site.  Thus,  Alamaba 
Citizens  asserts  that,  contray  to  Butler's 
characterization,  AETC  does  not  own 
any  of  the  sites  and,  therefore,  has  no 
legal  authm-ity  to  either  convey  or  other¬ 
wise  deny  their  use  to  Alabama  Citizens 
should  tiie  latter  prevail  in  the  compara¬ 
tive  hearing.  In  light  of  the  above- 
noted  errors  and  mnissions  in  the  McClay 
and  Butler  letters,  Alabama  Citizens 
(xmcludes  that  it  is  reasonable  to  assume 
that  tile  Taft  tower  will  be  available  if 
it  prevails  in  the  comparative  hearing 
and  that,  therefore,  both  site  availability 
and  lack  of  candor  issues  are  unwar- 
ranteiL 

4.  The  [AETC]  agrees  that  the  antenna 
referred  to  •  •  •  above  wUl  be  used  by  it 
exclusively  for  educational  television  pur¬ 
poses  as  specified  by  the  license  issued  to 
the  [AETC]  by  the  P.C.C.  In  the  event  the 
[AETC]  exchanges  channels  with  any  other 
television  station,  or  if  the  [AETC]  should 
share  the  use  of  such  facilities  with  a  com¬ 
mercial  operation,  or  in  the  event  program¬ 
ming  which  violates  PCC  regulations  govern¬ 
ing  E.T.V.  is  telecast  over  channel  10,  the 
above  mentioned  equipment  will  revert  to 
the  Company  as  well  as  that  portion  of  the 
premises  occupied  by  the  [AETC] . 

4.  In  reply,  petitioner  alleges  with  re¬ 
gard  to  the  Birmingham  site  that  Ala¬ 
bama  Citizens  has  misread  the  AETC- 
TAFT  lease  since  the  agreement  pro¬ 
vides  for  reversion  of  the  equipment  back 
to  Taft  only  under  three  limited  circum¬ 
stances,  none  of  which  will  be  present 
in  the  event  of  a  grant  to  Alabama  Citi¬ 
zens  of  a  construction  permit  for  Chan¬ 
nel  10,  see  note  6,  supra,  and  that  Mc- 
Clay’s  letter  is  consistent  with  and  sup¬ 
ports  this  reading  of  the  lease.  With  re¬ 
gard  to  the  Montgomery  site,  petitioner 
points  out  that,  regardless  of  what  hap- 


*  Alabama  Citizens  provides  a  copy  of  the 
agreement  between  AETC  and  Taft  which 
read.s,  in  pertinent  part: 
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pens  to  AETC’s  authority  to  broadcast 
on  Channel  26,  AETC  will  continue  to 
operate  a  studio  on  that  site  and  use  the 
tower  to  provide  microwave  linkage  with 
its  network  and  that,  therefore,  it  will 
not  trigger  the  provision  in  the  lease  that 
automatically  terminates  the  agreement. 
With  regard  to  the  Demopolis  site,  AETC 
argues  that  HEW  regidations  do  not  re¬ 
quire  it  to  transfer  to  HEW  or  anyone 
else  transmission  equipment  purchased 
with  the  aid  of  federal  funds.  Rather, 
according  to  movant,  45  C.P.R.  §  153.21 
states  that,  W  within  ten  years  after  com¬ 
pletion  of  any  project  for  which  a  federal 
grant  has  been  ms^e  “  [alny  of  the  trans¬ 
mission  apparatus  *  •  *  ceases  to  be  used 
for  noncommercial  educational  broad¬ 
casting,  •  •  *  then  the  grantee  shall  •  •  ♦ 
pay  to  the  United  States”  a  specified 
amount.  Finally,  AETTC  notes  that  Ala¬ 
bama  Citizens’  has  not  cited  any  author¬ 
ity  to  support  its  contention  that  the 
leases  are  voidable. 

5.  When  an  appUcant  proposes  a  site, 
it  must  do  so  with  reasonable  assurance 
in  good  faith  that  the  site  will  be  avail¬ 
able.  Ken  Stephens,  53  PCC  2d  383,  — 
RR  2d _ (Rev.  Bd.  1975) .  The  Com¬ 

mission  has  also  held,  in  cases  involving 
an  incumbent  and  challenger,  that  “ab¬ 
sent  some  contrary  indication  or  imusual 
circumstances”  it  would  be  reasonable 
for  an  applicant  to  assume  that  a  re¬ 
newal  applicant,  whose  application  has 
been  denied,  would  be  receptive  to  an 
offer  to  purchase  its  transmitter  and  an¬ 
tenna  sites.  Belo  Broadcasting  Corp.,  42 
PCC  2d  1011,  28  RR  2d  732  (Rev.  Bd. 
1973).  The  question  first  arises  herein 
whether  Alabama  Citizens  can  rely  on 
the  assumption  of  availability  of  the 
proposed  Montgomery  and  Elemopolls 
sites  in  light  of  AETC’s  execution  of  new 
leases  for  those  sites,  which,  according  to 
AETC,  will  give  it  control  over  the  sites 
even  if  it  is  not  successful  in  the  present 
hearing.  The  Board  cannot  resolve  this 
issue  with  the  facts  before  it.  Although 
we  have  closely  examined  the  leases  and 
the  parties’  arguments,  it  is  unclear 
whether  either  AETC  or  the  Public 
Athletic  Board  of  the  Cilty  of  Mont¬ 
gomery  and  the  Marengo  County  Com¬ 
mission,  vmder  the  terms  of  their  rela¬ 
tionships,  would  have  the  authority 
either  unilaterally  to  make  the  sites 
available,  or  unilaterally  to  deny  the 
sites  to  Alabama  Citizens.  However,  while 
AETTC  has  failed  to  conclusively  demon¬ 
strate  that  it  has  the  authority  to  deny 
Alabama  Citizens  use  of  the  Montgomery 
and  Demopolis  sites,  Alabama  Citizens’ 

It  should  be  noted  that  Alabama  Citizens 
has  not  submitted  any  interpretation  of  the 
lease  agreements  by  competent  local  coun¬ 
sel  which  would  support  its  position.  Neither 
has  the  applicant  submitted  any  indication 
of  tiie  willingness  of  either  lessor  tounake 
the  sites  available  to  it.  Thus,  the  Palmer 
and  Thompson  affidavits  (n.4,  supra)  are  not 
only  hearsay,  but  ttiey  do  not  describe  con¬ 
versations  with  any  member  of  either  gov¬ 
ernmental  body  responsible  for  the  sites. 


reliance  on  the  assumption  that  the  sites 
would  be  available  is  not  suMcient  to 
stances,  a  site  availability  issue  is  war¬ 
ranted  with  respect  to  the  applicant’s 
proposed  Montgcxnery  and  Demopolis 
sites.  Belo  Broadcasting  Corporation 
(WFAA) ,  61  PCC  2d  351,  released  Octo¬ 
ber  19,  1976;  United  Broadcasting  Com¬ 
pany,  58  PCC  2d  1346,  36  RR  2d  1556 
(Rev.  Bd.  1976). 

6.  Similarly,  the  Board  is  also  of  the 
view  that  Alabama  Citizens  can  no  longer 
rely  on  the  assumption  of  availability  of 
its  proposed  Birmingham  site.  Here, 
again,  we  cannot  state  with  absolute  cer¬ 
tainty  that  the  AETC-Taft  lease  provides 
that  AETC  will  retain  control  of  the 
Birmingham  site,  should  Alabama  Citi¬ 
zens  prevail  in  the  subject  hearing. 
Nevertheless,  we  believe  that  Taft’s  state¬ 
ment  that  Alabama  Citizens  must  ob¬ 
tain  AETC’s  agreement  to  make  its 
'AETC’sl  antenna  available  “as  a  condi¬ 
tion  precedent”  to  any  discussions  con¬ 
cerning  the  applicant’s  use  of  the  Taft 
tower,  combined  with  AETC’s  plain  re¬ 
fusal  to  make  its  antenna  available,  is 
clearly  sufficient  to  rebut  the  assumption 
of  availability  upon  which  Alabama  Citi¬ 
zens  relies.  Cf.  Catamount  Broadcasters, 
Inc.,  supra.  Accordingly,  we  cannot  con¬ 
clude  that  the  applicant  has  reasonable 
assurance  that  the  Taft  site  will  be  avail¬ 
able  to  it.  Therefore,  the  site  availability 
issue  will  include  Birmingham  as  well. 
We  will  decline,  however,  to  add  petition¬ 
er’s  requested  lack  of  candor  issue.  Hiis 
request  is  premised  on  Alabama  Citizens’ 
November  11, 1975  statement  that  “Some 
or  all  of  these  antenna  sites  will  be  avail¬ 
able,”  a  statement  which  AETC  claims 
is  belled  by  the  fact  that  Alabama  Citi¬ 
zens  allegedly  knew  that  the  Birmbigham 
tower  would  not  be  available  without 
AETC’s  consent.  However,  the  status  of 
the  site  is  not  clear  and,  even  assuming 
that  Alabama  Citizens  should  have 
known  that  a  problem  existed  with  re¬ 
gard  to  the  Birmingham  site,  its  state¬ 
ment  was  not  inaccurate  or  misleading 
with  respect  to  the  Montgomery  and 
Demopolis  sites  since  at  the  time  the 
statement  was  made  the  new  leases  pro¬ 
viding  for  continuing  control  by  AETC 
had  not  been  executed.  Therefore,  the 
claim  that  “some  or  all”  of  the  sites 
would  be  available  is  not  clearly  mislead¬ 
ing. 

Funds  Availability  Issue 

7.  AETC  requests  that  the  designated 
financial  issue  be  modified  to  delete  the 
introductory  clause,*  and  expanded  to 
enc<Mnpass  an  inquiry  into  whether  Ala¬ 
bama  Citizens  has  established  the  rea¬ 
sonable  availability  of  the  HEW  fund- 

■  The  introductory  clause  to  the  designated 
Issue  reads  as  follows:  “Assiunlng  that  all  of 
the  funds  from  the  Department  of  Health, 
Education  and  Welfare  which  Alabama  Citi¬ 
zens  relies  upon  will  be  avsdlable:  •  •  •  *• 
The  remainder  of  the  designated  issue  re¬ 
quires  that  Alabama  Citizens  demonstrate 
the  availability  of  all  of  Its  other  proposed 
funds. 


ing  it  proposes  to  rely  on  to  defray  75 
percent  of  its  proposed  construction 
overccxne  the  substantial  questions  that 
have  been  raised.^  Under  these  circum- 
costs.*  In  support,  AETC  cites  SRC,  Inc., 
21  F(X:  2d  901,  18  RR  2d  714  (Rev,  Bd 
1970)  and  argues  that  before  the  Com¬ 
mission  finds  that  funds  are  reasonably 
available,  a  non-commercial  ETV  apph- 
cant  relying  on  HEW  funds  must  show 
that  it  “would  likely”  meet  the  eligibility 
requirements  of  HEW  for  an  ETV  grant. 
According  to  AETC,  Alabama  Citizens 
has  not  d^onstrated  the  foregoing.  Spe¬ 
cifically,  AETC  maintains  that  Alabama 
Citizens  has  not  demonstrated  that  it 
meets  the  statutory  eligibility  require¬ 
ments  for  applicants  for  noncommercial 
educational  broadcast  facilities,  and  con¬ 
sequently  for  HEW  fimding,  as  set  out 
In  the  legislative  history  of  Section  392 
(a)  (1)  of  the  Communications  Act  of 
1934,  as  amended,  since  it  has  failed  to 
establish  that  its  board  of  directors  is 
broadly  representative  of  the  educa¬ 
tional,  cultural,  and  civic  groups  in  the 
community,  or  includes  public  or  private 
educational  organizations  or  representa¬ 
tives,  and  that  it  is  an  association  of  non¬ 
profit  community  organizations,  an  ac¬ 
credited  educational  organization,  or  a 
tax-supported  cultural  organization.”  In 
addition,  AETC  points  out  that  Alabama 
Citizens  has  not  filed  an  application  with 
HEW  for  funding  of  its  alternative  fi¬ 
nancial  plan,  based  on  constructkm  of 
all  new  facilities  and  new  equipment,  and 
that  the  application  now  on  file  with 
HEW,  based  on  used  equipment,  has  not 

*  with  regard  to  the  question  of  HE^V 
funding,  the  Ckunmlssion  in  the  designation 
Order  stated,  on  the  beuis  of  the  appBcanf  s 
representations  in  its  application,  that  sinee 
"HEW  [would]  not  commit  itself  to  finanoia] 
assistance  prior  to  a  determination  in  the 
comparative  hearing,”  the  applicant  could 
not  provide  any  documentation  of  HEW 
funds  avaUabllity  beyond  a  copy  of  Its  HEW 
application.  The  Commission  further  stated 
that,  in  the  event  Alabama  Citizens  received 
a  grant.  It  could  be  made  contingent  on  the 
applicant’s  demonstration,  within  a  reason¬ 
able  time  thereafter,  of  the  availability  of 
funds  from  HEW.  However,  according  to  pe¬ 
titioner,  to  the  extent  that  the  Commission 
has  not  thoroughly  considered  certain  as¬ 
pects  of  the  HEW  funding  question,  further 
Review  Board  analysis  is  appropriate.  In 
support,  AETC  relies  on  Atlantic  Broadcast¬ 
ing,  Inc.,  6  FOC  2d  717.  8  RR  2d  991  (1966). 

“According  to  AETC,  Alabama  Citizens’ 
HEW  application  indicates  that  only  three 
members  of  its  17  member  board  of  directors 
reside  within  .Channel  26’s  service  area  and 
only  two  members  reside  within  Channel 
41’s  service  area.  In  addition,  AETC  states 
that,  while  Alabama  Citizens  lists  six 
members  from  Birmingham,  they  are  not 
broadly  representative  of  educational,  cul¬ 
tural,  and  civic  groups.  Furthermore,  con¬ 
tinues  AETC,  no  meml^r  of  the  board  te 
shown  to  have  the  authority  to  represent  any 
public  or  private  organization  and  no  such 
organization  is  Itself  a  board  member. 
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been  perfected.'^  However,  continues 
AETC,  the  filing  of  an  application  is  a 
prerequisite  to  any  consideration  by 
HEW,  citing  45  CPR  S  153.5.  Further¬ 
more,  AETC  states  that,  while  Alabama 
Citizens  does  not  have  title  or  lease  to 
its  proposed  antenna  or  transmitter 
sites,  paras.  2  and  4,  supra,  and  has  not 
even  proposed  specific  studio  locations, 
the  foregoing  are  also  prerequisites  to 
HEW  funding.  In  support,  petitioner 
cites  45  CFR  153.5(c). 

8.  Next,  AETC  argues  tliat  since  Ala¬ 
bama  Citizens’  application  for  a  con¬ 
struction  permit  simply  totals  its  con¬ 
struction  costs  (approximately  1.6 
milhon)  and  specifies  75  percent  of  that 
amount  (1.2  milhon)  as  the  portion  of  its 
alternative  proposal  to  be  met  with  HEW 
funds,  it  is  apparent  that  Alabama 
Citizens  is  relying  on  HEW  funding  sup¬ 
port  for  items  which  are  specifically  in¬ 
eligible  for  such  support  under  HEW 
regulations.  Citing  45  C.F.R.  Part  153, 
Appendix  A,  petitioner  lists  the  follow¬ 
ing  allegedly  necessary  items  which 
HEW  will  not  fund:  maintenance,  edit¬ 
ing,  studio  lighting,  control  and  office 
equipment:  tape  and  film  reels;  primary 
power  supply;  furniture;  and  film  and 
recording  tape.  Moreover,  AETC  alleges 
that  45  C.FJl.  153.5(c)  (5)  prohibits  the 
approval  of  funding  for  any  project  until 
an  applicant  has  verified  to  HEW  that 
sufficient  additional  non-federal  funds 
“will  be  available  when  needed”  to  fi¬ 
nance  various  aspects  of  its  operation 
and  that  Alabama  Citizens  has  not  made 
the  required  showing."  Finally,  movant 
submits  a  letter  dated  April  13,  1976, 
from  John  Powers,  program  officer  for 
HEW’s  educational  broadcasting  facili¬ 
ties  program,  to  AETC’s  Washington 
counsel.  Therein,  Powers  indicates,  in 
response  to  several  questions  posed  by 
AETC’s  Washington  counsel,  Uiat  it  is 
“statutorily  impossible”  for  the  appli¬ 
cant  to  obtain  from  HEW  the  $1.2  mil¬ 
lion  it  seeks  in  its  financial  proposal 
based  on  new  equipment,  and  Uiat  It  is 
“improbable”  that  Alabama  Citizens 
could  obtain  even  the  smaller  amount  it 
seeks  in  its  proposal  based  on  used 
equipment."  In  this  regard.  Powers  fur¬ 
ther  explains  that  grants  to  any  state 
may  not  exceed  8^4  percent  of  the  total 


“  The  designation  Order  indicates  that  Ala¬ 
bama  Citizens  hsts  on  file  two  alternative 
construction  budgets,  one  at  whicdi  is  based 
on  the  use  of  used  equipment.  In  conjunc¬ 
tion  with  that  proposal,  Alabama  Citizens 
is  seeking  $318,026  from  HEW  out  of  a  total 
requirement  of  $421,672.  The  second  pro¬ 
posal,  based  on  the  use  of  new  equipment 
and  construction  of  new  faculties,  seeks 
funding  to  the  extent  of  $1,191,666  from 
HEW,  out  of  a  total  reqvilrement  of 
$1,588,875. 

According  to  petltioiver,  the  applicant 
must  show  at  the  time  the  grant  is  made 
that  it  has  sufficient  non-federal  fimds  to 
pay  for  25%  of  all  costs  for  which  HEW  funds 
are  sought. 

"In  addition.  Powers  states  that  It  would, 
not  be  proper  to  assume  that  AETC’s  fed-' 
eraUy  funded  apparatus  “autmnatlcally”  be- 
oomes  avallahto  to  Alabama  Citizens  upon 
tbs  Commission’s  grant  of  a  oonstruction 
permit. 


federal  appropriations  for  the  ETV  fa¬ 
cilities  program  for  the  fiscal  year,  which 
tn  this  case  equals  $1,062,500,  and  that  it 
has  been  HEW  practice  in  recent  years 
not  to  award  huge  grants  to  single  ap¬ 
plicants  because  of  limited  appropria¬ 
tions."  The  Bureau  supports  addition 
of  a  funds  eligibility  issue. 

9.  In  opposition,  Alabama  Citizens 
first  argues  that  the  Commission’s  desig¬ 
nation  Order  thoroughly  addressed  ail 
aspects  of  the  question  of  whether  the 
applicant  has  established  the  reasonable 
availability  of  HEW  funding  support  and 
that,  therefore,  the  Review  Board  is 
foreclosed  by  Atlantic  Broadcasting, 
Inc.,  supra,  from  consideration  of  this 
matter.  Next,  Alabama  Citizens  main¬ 
tains  that  iietitioner’s  attempt  to  change 
the  designated  financial  issue  ignores 
the  unique  nature  of  this  proceeding.  In 
support,  the  applicant  asserts  that  “it 
simply  makes  no  sense”  to  have  the 
availability  of  HEW  funding  designated 
as  an  issue.  Thus,  the  applicant  refers  to 
a  letter  dated  February  12,  1976,  which 
Powers  sent  to  a  member  of  Alabama 
Citizens’  board,  wherein  Powers  stated 
that  HEW  cannot  act  on  the  subject 
funding  application  until  a  resolution  of 
the  FCC  proceedings.  In  addition,  the 
applicant  urges  that  the  FCX)  cannot  de¬ 
termine  in  its  hearing  whether  Alabama 
Citizens  is  qualified  to  receive  an  HEW 
grant,  that  the  amount  of  assistance 
needed  by  the  applicant  is  tied  to  the 
availability  of  HEW  equipment  currently 
used  by  AETC  and  potentially  transfer¬ 
able  to  the  applicant  should  it  receive 
a  grant,"  and  that  this  is  the  first  mu¬ 
tually  exclusive  noncommercial  licensing 
proceeding  in  the  Commission’s  history 
involving  a  licensee  which  has  already 
been  denied  renewal.  In  light  of  these 
facts,  the  applicant  reasons  that,  unless 
the  designated  financial  issue  which  as¬ 
sumes  the  availability  of  HEW  funding 
is  retained,  Alabama  Citizens  will  be 
“caught  in  a  Catch  22,”  unable  to  com¬ 
pete  in  the  comparative  hearing  because 
HEW  is  precluded  from  processing  its 
application  prior  to  a  grant  of  the  license 
and  imable  to  obtain  an  HEW  grant  be¬ 
cause  the  Commission  cannot  find  it 
financially  qualified. 


In  substantiation  of  several  of  the  fore¬ 
going  arguments  AETC  also  relies  on  a  Feb¬ 
ruary  2,  1976,  “Statement  of  Priorities  and 
Additional  Information  Needed”  (State¬ 
ment),  concerning  Alabama  Citizens’  appli¬ 
cation,  which  was  prepared  by  John  Powers 
and  allegedly  sent  to  the  iqjpllcant.  ’Therein, 
Powers  indicates  that  Alabama  Citizens’  ap¬ 
plication  was  deficient  in  that  it  failed  to 
verify  that  matching  funds  would  be  avaU- 
able,  failed  to  provide  specifics  on  site  loca¬ 
tion,  including  ownership  at  lease  arrange¬ 
ments,  and  failed  to  provide  information  to 
indicate  that  Alabama  Citizens’  board  of 
directors  is  “reasonably  representative  of 
(the]  community."  According  to  AETC, 
HEW’s  files  indicate  that  Alabama  Citizens 
has  never  reQ>onded  to  Powers’  request. 

"  Citing  various  HEW  regulations,  see  note 
5,  supra,  the  applicant  alleges.  In  effect,  ttiat 
If  it  prevails  in  the  comparative  hearing  it 
wUl  be  the  recipient  of  at  least  $700,000 
worth  of  {qjparatus. 


10.  'Turning  to  SRC,  Inc.,  supra,  relied 
on  by  AETC,  Alabama  Citizens  pioints  out 
tliat,  in  contrast  to  the  applicant  in  that 
case,  it  has  filed  a  timely  application  for 
HEW  funds,  which  was'accepted  for  fil¬ 
ing  by  HEW,"  that  it  has  received  a  com¬ 
mitment  from  Powers  to  have  his  staff 
work  closely  with  Alabama  Citizens  in 
order  to  help  the  appUcant  more  fully 
develop  its  applications  for  funds,  and 
that  Powers  has  also  indicated  his  will¬ 
ingness  to  assist  Alabama  Citizens  in  ob¬ 
taining  a  ccMnmitment  to  have  the  federal 
interest  in  AETC  equipment  transferred 
to  Alabama  Citizens  upon  his  receipt  of  a 
“definite  word  on  any  changed  status 
of  or  proposed  disposition  of  that  equip¬ 
ment.”  In  support,  the  applicant  again 
relies  on  Powers’  February  12  letter.  Witli 
regard  to  AETC’s  allegations  concerning 
the  various  ways  the  applicant  allegedly 
fails  to  meet  HEW’s  basic  eUgibility  re¬ 
quirements,  Alabama  Citizens  asserts 
that  it  is  prepared  to  demonstrate,  at  a 
future  time,  that  it  has  assurances  of  tlie 
availability  of  other  fimding  and  firm 
leases,  and  that  its  board  has  broad  and 
deep  ties  into  each  community  of  license; 
that  AETC  ignores  the  fact  that  it  was 
unnecessary  for  the  applicant  to  con¬ 
tinue  to  process  its  HEW  ai^licatlon,  in 
light  of  Powers’  letter  of  February  12, 
1976; "  and  that  the  $1.2  million  figm’e 
is  only  a  hypothetical  maximum  amoimt 
and  will  be  reduced  by  the  value  of  HEW 
financed  equipment  now  used  by  AETC, 
by  the  purchase  of  used  equipment,  and 
by  donations.  Finally,  the  ap^icant 
argues  that  it  is  not  impossible  or  im¬ 
probable  to  expect  Alabama  Citizens  to 
receive  a  large  grant  frc«n  HEW  since 
HEW  has  made  numerous  maximum  or 
near  maximum  allowable  grants  within  a 
single  state  and  there  is  no  legal  restric¬ 
tion  on  a  single  source  within  a  state  re¬ 
ceiving  all  of  the  awards  granted  in  a 
single  year." 


*The  applicant  states  that  this  fact  Is  of 
particular  Importance  in  Ught  of  HEW  regu¬ 
lation  46  CF.R.  153.8  which  provides  that 
"AppUcations  tendered  for  filing  .  .  .  will 
be  given  a  preliminary  examination.  Those 
foimd  to  be  complete  or  substantially  com¬ 
plete  and  in  accordance  with  the  provisions 
of  this  part  will  be  accepted  for  filing." 

"  In  this  regard.  Alabama  Citizens  also 
points  out  that  Powers  told  its  couns^  that 
he  would  not  send  the  Statement,  see  note 
14,  supra.  Thus,  the  applicant  notes  that  it 
never  responded  to  that  request  since  it  was 
never  sent.  In  support  of  the  latter  fact 
Alabama  Citizens  provides  an  affidavit  from 
its  Washington  counsel. 

"As  a  related  matter,  Alabama  Citizens  al¬ 
leges  that  Powers’  letter  of  April  13,  1976  to 
AETC’s  Washington  counsel,  see  para.  8, 
supra,  cannot  limit  Alabama  Citizens’  fund¬ 
ing  potential.  In  particular,  the  applicant 
points  out  that  Powers’  analysis  was 
rendered  after  he  had  advised  the  appli¬ 
cant  in  his  letter  of  February  12,  1976  that 
it  was  unlikely  that  it  would  meet  the  license 
holding  requirement  necessary  to  qualify  for 
a  grant  in  fiscal  1976  and  after  Alabama  Citi¬ 
zens  had  ceased  processing  its  1976  funding 
aiHdication;  that  AETC’s  counsel  attempted 
to  frame  his  questions  in  a  manner  most 
favorable  to  AETC;  and  that  Powers’  re¬ 
sponses  were  “elusive  and  Incomi^ete.” 
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11.  Hie  Review  Board  will  grant  peti¬ 
tioner’s  request  in  part.  Since  the  des¬ 
ignation  Order  does  not  contain  a  rea¬ 
soned  analysis  of  the  question  of  Ala¬ 
bama  Citizens’  eligibility  for  HEW  fund¬ 
ing  (see  note  9.  supra) ,  the  Board  is  not 
now  foreclosed  from  consideration  of 
these  matters.  Atlantic  Broadcasting, 
Inc.,  supra.  It  is  established  Commission 
policy  to  require  only  a  reasonable — not 
a  stringent — showing  of  financial  quali¬ 
fications  for  noncommercial  educational 
applicants.  See  Los  Angeles  Unified 
School  District.  30  FCC  2d  547,  22  RR  2d 
163  (Rev.  Bd.  1971);  NTA  Television 
Broadcasting  Corp.,  44  PCC  2563,  22  RR 
273  (1961) .  The  policy,  however,  does  not 
in  our  view  allow  a  noncommercial  ap¬ 
plicant  that  is  relying  on  the  availability 
of  HEW  grant  fimds  to  do  no  more  than 
merely  propose  whatever  HEW  funds  it 
requires.  Thus,  before  the  Commission 
finds  that"  HEW  grant  funds  are  reason¬ 
ably  available,  the  applicant  must  present 
reliable  evidence  to  establish  that  it  will 
likely  meet  the  eligibility  requirements  of 
HEW  for  a  grant  where  such  a  showing 
can  be  made  prior  to  action  on  the  loan 
by  HEW.  See  SRC,  Inc.,  supra,  21  PCC  2d 
at  929.  In  our  view,  the  instant  pleadings 
raise  a  substantial  question  as  to  whether 
Alabama  Citizens’  proposal  will  likely 
meet  various  eligibility  requirements 
which  are  capable  of  proof  at  this  time. 

12.  Specifically,  while  in  order  to  be  eli¬ 
gible  for  HEW  funding  an  appropriate 
application  must  be  tendered  to  HEW 
(45  C.P.R.  153.5  (a)  (1) ;  see  SRC,  Inc., 
supra) ,  Alabama  Citizens  admits  that  it 
has  not  yet  filed  any  information  with 
HEW  concerning  its  intention  to  request 
$1.2  million  in  grant  funds,  as  revealed 
in  its  Pebruary  26,  1976  amendment  to 
its  license  applications.”  In  addition,  as 
correctly  asserted  by  AETC,  since  HEW 
regulations  preclude  funding  support  for 
a  number  of  allegedly  necessary  equip¬ 
ment  items,  the  absence  of  an  appropri¬ 
ate  application  precludes  an  HEW  de¬ 
termination  as  to  w'hether  the  applicant 
has  taken  that  HEW  regulation  into  con¬ 
sideration.  Purther,  the  apphcant  has 
failed  to  adequately  respond  herein  to 
the  serious  questions  raised  by  Powers’ 
April  13,  1976  letter  and  the  Pebruary  2, 
1976  "Statement,”  as  to  whether  Ala¬ 
bama  Citizens’  proposal  will  likely  com¬ 
port  with  several  of  HEW’s  eligibility  re¬ 
quirements  (see  45  CP.R.  154.5(c) ),  that 
are  a  prerequisite  to  funding.  Specifi¬ 
cally,  rather  than  provide  any  informa¬ 
tion  which  would  establish  or  even  indi¬ 
cate  its  ability  to  meet  HElV’s  require- 


^  Alabama  dtlzeii-s'  argument  to  the  con¬ 
trary  notwithstanding,  we  find  no  ba.sis  for 
concluding  that  Powers’  February  12.  1976 
letter  Justifies  its  failure  to  file  an  HEW  ap¬ 
plication.  Furthermore,  although  the  appli¬ 
cant  states  in  its  opposition  that  there  is 
little  likelihood  that  it  will  actually  need  the 
1.2  million  it  has  requested,  11  is  well  set¬ 
tled  that  requests  to  enlarge  Issues  must  be 
resolved  on  the  basis  of  an  applicant’s  pro¬ 
posal  of  record.  Edward  O.  Atsinger,  m,  30 
PCC  2d  493,  22  RR  2d  236  (Rev.  Bd.  1971); 
Klttyhawk  Broadcasting  Corp.,  8  FCC  2d  217, 
9  RR  2d  1283  (Rev.  Bd  1967) . 


meuts  concerning  the  composition  of  its 
board  of  directors,  assurances  of  funds  to 
meet  the  nonfederal  share  of  the  cost  of 
the  project,  or  lease  or  title  to  its  pro¬ 
posed  transmitter  and  studio  sites,  Ala¬ 
bama  Citizens  relies  on  unsupported  and 
conclusory  statements  to  the  effect  that 
it  can  make  the  required  showing  at 
hearing  or  upon  HEW’s  request.”  Finally, 
with  respect  to  the  question  of  whether 
Alabama  Citizens’  request  for  $1.2  mil¬ 
lion  is  realistic  in  light  of  45  CJPJR. 
§  153.10,  which  refers  to  a  statutory  limit 
on  grants  to  a  state  in  a  given  year,  we 
believe  that  this  relates  to  the  broader 
general  question  of  the  availability  of  the 
proposed  HEW  funds,  a  matter  which  is 
foreclosed  in  the  present  hearing.  In  light 
of  the  foregoing,  the  Board  will  expand 
the  existing  financial  issue  to  encompass 
an  inquiry  into  whether  the  applicant  has 
established  its  eligibility  for  its  proposed 
HEW  grant  funds.® 

Technical  Qualifications  Issue 

13.  AETC  argues  that,  although  Ala¬ 
bama  Citizens  ra-oposes  that  programs  in 
two  of  its  three  proposed  cities  of  license 
w'ill  be  received  off-air  and  rebroadcast 
after  being  simulcast  from  either  Mont¬ 
gomery  or  Birmingham  and  that  two  of 
its  three  proposed  main  tran.smitters 
will  be  operated  by  remote  control  from 
a  point  in  either  Birmingham  or  Mont¬ 
gomery,  neither  the  off-air  pickup  or  the 
remote  operation  aspects  of  the  proposal 
are  technically  feasible.  In  support,  peti¬ 
tioner  relies  on  the  May  21,  1976  afB- 
davit  of  Albert  H.  Renfro,  Jr.,  chief  engi¬ 
neer  for  AETC  since  1956.  Therein, 
Renfro  states,  in  essence,  that  in  past 
years  extensive  tests  conducted  by  AETC 
Indicated  that  except  for  the  signal  of 
Channel  10,  Birmingham,  which  could 
be  received  in  Demopolis.  no  usable  sig- 


“  In  fact,  in  at  least  one  in.stauce,  the  ques¬ 
tion  of  lease  or  title  to  its  proposed  sites,  the 
only  available  evidence  belies  the  applicant’s 
bald  assertions.  Thus,  as  noted  In  paras.  6 
and  6,  supra,  the  applicant  has  not  estab¬ 
lished  the  reasonable  availability  of  its  sites, 
let  alone  lease  or  title  thereto.  The  Board 
also  notes  that  the  fact  that  an  application 
for  funds  has  been  accepted  for  filing  does 
not  constitute  a  determination  that  the  ap¬ 
plicant  complies  with  HEW  eligibility  re¬ 
quirements.  According  to  46  C.F.R.  153.8, -“Ac¬ 
ceptance  of  an  application  for  filing  wUl  not 
preclude  subsequent  return  or  disapproval  of 
the  application  if  it  is  found  not  to  be  in 
accordance  with  the  provisions  of  this 
part  •  • 

“  We  believe  it  appropriate  to  point  out 
that  in  view  of  the  unique  nature  of  this 
proceeding,  an  alternative  means  for  resolv¬ 
ing  the  threshold  question  regarding  Ala¬ 
bama  Citizens’  eliglbUity  for  HEW  funding  is 
preferable.  All  parties  to  this  proceeding  may 
wish  to  meet  formally  or  informally  with 
HEW  representatives  in  order  that  the  latter 
may  make  and  submit  for  the  record  a  writ¬ 
ten  preliminary  determination  that  Alabama 
Citizens  either  meets  or  does  not  meet  its 
eligibility  standards.  ’This  suggestion  would 
not  Involve  any  determination  as  to  the 
broader  questions  of  the  availability  or  ex¬ 
tent  of  HEW  funding,  but  is  merely  Intended 
to  provide  to  the  parties,  if  they  are  amena¬ 
ble,  a  simple  and  lees  burdensome  means  of 
resolving  this  question. 


nal  of  either  (Channel  10,  Birmingiiam, 
CThannel  41,  Demopolis,  or  CJhannel  26. 
Montgomery,  could  be  received  in  any  of 
these  other  cities  in  order  to  permit  off- 
air  pickup  and  remote  control  operation; 
that  under  afSant’s  direction  new  signal 
measurements  were  taken  on  AETC’s 
towers  in  Birmingham  and  Montgomery 
on  May  1-20, 1976,  in  order  to  determine 
on  May  18-20, 1976,  in  order  to  determine 
posal;  “  that  on  the  basis  of  these  meas¬ 
urements,  it  is  afSant’s  considered  opin¬ 
ion  that  the  applicant’s  proposal  “to  re¬ 
ceive  off-air  the  sign^  of  Ubannel  10, 
Birmingham,  or  Channel  26,  Montgom- 
rey,  in  the  other  city  for  the  purpose  of 
rebroadcasting  that  signal”  and  to  oper¬ 
ate  by  "remote  control  •  •  *  the  trans¬ 
mitters  of  Channels  10,  26  and  41  bv 
monitoring  these  signals  off-air  in  Bir¬ 
mingham  or  Montgomery  [is]  not  feas¬ 
ible”;  and  that,  therefore,  the  only  prac¬ 
tical  alternative  for  obtaining  simulcast 
programming  and  remote  operation  is 
microwave  or  leased-llne  links,  which 
are  extremely  expen^ve.  In  this  regard 
petitioner  argues  that,  since  Alabama 
Citizens  has  neither  proposed  the  neces- 
.sary  equipment,  nor  budgeted  for  such 
microwave  or  leased-llne  links,  an  issue 
is  required  to  determine  whether  the  ap¬ 
plicant  can  operate  as  proposed.  In  sup¬ 
port,  AETC  cites  California  Stereo.  Inc.. 
40  PCC  2d  283,  26  RR  2d  1713  (Rev.  Bd. 
1973) ;  and  Klttyhawk  Broadcasting 
Corp.,  8  PCC  2d  839,  10  RR  2d  628  (Rev. 
Bd.  1967).  Moreover,  AETC  maintains 
that,  even  assuming  that  Alabama  Citi¬ 
zens’  technical  proposal  is  capable  of  ef  - 
fectuatlon,  the  applicant  has  not  budg¬ 
eted  for  other  equipment  necessary  to 
operate  as  pro[x>sed.  Thus,  AETC  con¬ 
tends  that,  although  exhibit  9  of  Ala¬ 
bama  Citizens’  application  provides  that 
the  Birmingham  and  Montgomery  stu¬ 
dios  “will  have  all  necessary  main  broad¬ 
cast  facilities  ♦  •  *”,  Alabama  CitizeiLs’ 
amended  exhibit  5  does  not  reflect  any 
attempt  to  budget  for  studio  equipment 
in  any  city  other  than  Birmingham.®  In 
addition,  AETC  notes  that,  while  Ala¬ 
bama  Citizens  proposes  to  rely  heavily  on 
remote  broadcasts  for  local  program¬ 
ming  and  even  proposes  to  utilize  a  mo¬ 
bile  unit  to  produce  local  programming, 
it  does  not  propose  to  purchase  any  ve¬ 
hicles.  The  Bureau  supports  the  request¬ 
ed  issue. 

14.  In  opposition,  Alabama  Citizens 
relies  primarily  on  the  July  9,  1976  aflB- 
davit  of  Benjamin  P.  Dawson,  its  con¬ 
sulting  engineer,  who  attests  to  more 
than  20  years  of  experience  in  the  Held 


**AETC  attaches  an  appendix  to  tlHs  affi¬ 
davit  which  explains  in  detaii  the  methodol¬ 
ogy  and  results  of  these  tests.  Affiant  indi¬ 
cates  that  the  antenna  and  transmission 
equipment  proposed  by  Alabama  Citizens  Is 
Identical  to  that  used  by  AETC  in  making 
these  tests. 

*>In  this  regard,  AETC  states  that  Ala¬ 
bama  Citizens  has  not  amended  exhibit  9 
and  that  It  Is  well  settled  that  a  determina¬ 
tion  as  to  whether  an  Issue  Is  warranted 
must  be  based  on  the  current  application,  m 
support,  petitioner  cites  Edward  O.  Atsinger, 
m.  supra,  and  Klttyhawk  Broadcasting 
Corp.,  supra. 
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of  telecommunications  engineering. 
Therein,  pursuant  to  a  detailed  analysis 
of  Renfro’s  methodology  and  findings, 
Dawson  concludes  that  the  test  proce¬ 
dures  outlined  by  Renfro  indicate  that 
neither  the  equipment  nor  methods  em¬ 
ployed  were  representative  of  the  state 
of  the  art  and  that  based  on  his  own 
analysis,  using  Renfro’s  own  signal  meas¬ 
urement  data  it  is  his  considered  opinion 
that  Alabama  Citizens’  prop>osal  is  “pos¬ 
sible  and  practical.’’  In  particular,  Daw¬ 
son  states  that  the  use  of  high  quality 
equipment,  correctly  installed,  would 
provide  excellent  picture  quality  signals 
for  rebroadcast  of  both  Channel  41  and 
Channel  10  at  Montgomery,  that  there  is 
“a  very  likely  possibility”  of  adequate  re¬ 
ception  of  Channel  26  at  Birmingham, 
that  the  reception  of  Channel  41  at 
Birmingham  is  “not  to  be  dismissed  as 
lightly  as  AETC  would  have,”  and  that 
Renfro’s  “undocumented  claim”  with  re¬ 
gard  to  the  impracticability  of  receipt  of 
Channel  26  at  DemopoUs  must  be  dis¬ 
missed  in  light  of  the  similar  favorable 
considerations  which  would  permit  re¬ 
ceipt  of  Channel  41  at  Montgomery.®* 
With  regard  to  its  studio  proposal,  the 
applicant  refers  to  exhibit  5  of  its  Feb¬ 
ruary  26,  1976  amendment.  According  to 
Alabama  Citizens,  that  am^dment  clar¬ 
ifies  its  proix)sal  since  it  provides  that  if 
Alabama  Citizens  does  not  have  the  funds 
necessary  for  simultaneous  construction 
of  all  three  new  facilities  at  the  time  its 
application  Is  approved,  adequate  pro¬ 
gram  service  can  still  be  provided  by 
construction  of  one  fully  equipped  studio 
in  Montgomery  or  Birmingham  (includ¬ 
ing  a  van  for  remote  broadcasts)  and  by 
delaying  for  one  year  construction  of 
one  or  both  of  the  other  studios.  How¬ 
ever,  continues  Alabama  Citizens,  if 
funds  are  available,  fully  equipped  store 
front  studios  would  be  develop^  in  each 
community. 

15.  In  response,  AETC  asserts  that 
Dawson’s  opinion  that  acceptable  off-air 
signals  could  have  been  received  had 
AETC  used  better  equipment  is  based  on 
mere  speculation.  In  addition,  AETC  at¬ 
taches  a  rebuttal  afBdavlt  from  Albert 
Renfro,  dated  August  4,  1976.  Affiant 
analyzes  Dawson’s  *  affidavit  and  con¬ 
cludes  that,  even  using  the  equipment 
Dawson  suggests,  the  signals  could  not 
be  received  with  adequate  consistency  to 
permit  off-air  pickup  and  remote  con¬ 
trol  operation.  Petitioner  also  argues 
that  it  is  evident  from  Alabama  Citizens’ 
amended  exhibit  5  that  the  applicant 
does  not  propose  to  utilize  the  sophisti¬ 
cated  and  expensive  linkage  equipment 
which  E>awson  describes  in  his  affidavit. 
Finally,  petitioner  argues  that  the  appli¬ 
cant  cannot  amend  exhibit  9  by  state- 


-*  Dawson  also  avers  that  In  the  event  that 
a  receiver  site  and  microwave  link  are  needed 
for  Montgomery,  the  total  capital  outlay 
would  be  less  than  $16,000,  which  is  within 
the  applicant’s  budget,  based  on  catalogue 
prices  for  the  latest  available  microwave 
equipment  and  that  Alabama  Citizens*  pro¬ 
posed  budget  is  also  adequate  to  come  the 
cost  of  control  and  telemetry  links  should 
they  be  needed. 


ments  in  its  opposition  that  its  actual 
studio  proposal  will  depend  on  funds 
available  at  the  time  of  construction. 

16.  The  Board  will  add  the  requested 
technical  qualifications  issue.  We  believe 
that  a  substantial  question  has  been 
raised  as  to  whether  the  proposed  off-air 
program  interconnection  and  remote 
control  operation  aspects  of  Alabama 
Citizens’  proposal  are  technically  feasi¬ 
ble.  In  particular,  there  is  a  serious  dis¬ 
pute  with  regard  to  the  conclusions 
reached  in  the  engineering  affidavits  sub¬ 
mitted  by  the  applicants,  which  the 
Board  is  unable  to  resolve  on  the  basis 
of  the  pleadings  before  us.“  Thus,  there 
is  a  direct  conflict  between  Renfro’s 
initial  affidavit,  which  concludes,  on  the 
basis  of  his  owm  signal  measurement 
tests,  that  Alabama  Citizens’  off-air  in¬ 
terconnection  and  remote  control  pro¬ 
posal  is  “not  feasible,”  and  trie  sworn 
statement  of  Dawson  concluding  that, 
based  on  his  analysis  of  Renfro’s  signal 
fneasurement  data.  Alabama  Citizens’ 
proposal  is  “possible  and  practical.”  In 
our  view,  the  conflict  in  the  conclusions 
reached  in  these  experts’  affidavits  is  suf¬ 
ficient  in  itself  to  justify  resolution  on 
the  basis  of  an  evidentiary  record.  See 
WSTE-TV,  Inc.,  16  FXX;  2d  625,  15  RR 
2d  697  (Rev.  Bd.  1969) ;  cf.  Rocket  Radio, 
Inc.,  56  PCC  2d  245,  35  RR  2d  409  <Rev. 
Bd.  1975) ;  Rosemor  Broadcasting  Com¬ 
pany,  Inc.,  46  FCC  2d  1182,  30  RR  2d 
360  (Rev.  Bd.  1974) .  The  Board  will  not, 
however,  add  an  issue  with  respect  to 
studio  equipment -costs.  It  is  not  disputed 
that  Alabama  Citizens  has  budgeted  suf¬ 
ficient  fimds  to  cover  the  cost  of  its  off- 
air  interconnection  and  remote  operation 
as  presently  proposed.  If,  during  the 
hearing,  its  proposal  Is  modified  and  new 
equipment  added,  and  if  such  modifica- 
ti(m  affects  its  financial  proposal,  peti¬ 
tioner  would  be  free  at  that  time  to  file 
an  appropriate  request  for  enlargement. 
In  addition,  the  balance  of  AETC’s  alle¬ 
gations  concerning  the  applicant’s  fail¬ 
ure  to  budget  for  all  necessary  equipment 
to  operate  as  proposed,  have  been  satis¬ 
factorily  answered  in  exhibit  5  of  Ala¬ 
bama  Citizens’  February  26, 1976  amend¬ 
ment  and  in  the  subject  opposition.** 
Comparative  (In-School)  Programming 

17.  In  support  of  its  request  for  a 
comparative  programming  issue,  AETC 


“  In  this  regard,  we  note  that  the  affidavits 
submitted  are  from  two  Individuals  each  of 
whom  has  over  20  years  of  experience  in  com¬ 
munications  engineering. 

»  To  the  extent  that  exhibit  5  of  Alabama 
Citizens'  February  26  amendment  Introduces 
the  ai^llcant’s  proposal  for  alternative  con¬ 
struction  plans  for  Ms  proposed  stations,  see 
note  11,  supra,  and  discusses  the  effect  of 
these  alternative  proposals  on  exhibit  9  of 
the  application,  we  believe  that  it  does,  in 
fact,  amend  exhibit  9  of  its  application.  The 
Board  is  also  of  the  view  that,  absent  a 
showing  by  petitioner  to  the  contrary,  the 
total  of  $35,000  which  is  allocated  for  mls- 
oeUaneous  costs  in  the  applicant’s  three  pro¬ 
posals,  even  if  reduced  by  the  items  noted  on 
page  2  of  amended  exhibit  5,  appears  to  be 
sufficient  to  cover  the  cost  of  any  vehicle 
which  may  be  needed. 


argues  that  its  showing  meets  tlie  stand¬ 
ard  for  addition  of  a  compjarative  pro¬ 
gramming  issue  as  set  forth  in  Chapman 
Radio  &  Television  Co.,  5  PCC  2d  416. 
8  RR  2d  788  (Rev.  Bd.  1966)  and  the 
Policy  Statement  on  Comparative  Broad¬ 
cast  Hearings,  1  PCC  2d  393,  5  RR  2d 
1901  (1965).  In  this  regard,  petitioner 
first  asserts  that  a  “marked  and  sub¬ 
stantial”  difference  exists  in  the  appli¬ 
cants’  proposed  programming.  Specifi¬ 
cally,  AETC  notes  that  while  it  has  pro¬ 
posed  approximately  33  hours  week  of 
in-school  instructional  television  (ITV* 
programming,  which  is  more  than  35% 
of  its  total  prc^xised  programming,  Ala¬ 
bama  Citizens  proposes  no  more  than 
three  hours  per  week  of  such  program¬ 
ming,  which  is  less  than  6%  of  its  total 
proposed  programming.  In  addition,  con¬ 
tinues  petitioner,  these  differences  evince 
a  superior  devotion  to  public  service  since 
they  can  be  related  “to  the  demonstrated 
needs  and  interests  of  the  community." 
In  particular,  petitioner  states  that  the 
Congressional  record  underlying  the 
other  legislation  is  replete  with  state¬ 
ments  as  to  the  need  for  and  value  of  in- 
school  ITV  programming;"  that  Con¬ 
gress’  judgment  in  that  regard  is  con¬ 
firmed  by  officials  of  the  Alabama  state 
education  system  and  by  those  who  se*' 
the  effect  of  such  programming  at  the 
local  level ;  *  and  that  the  ascertainment 
studies  it  has  conducted  indicate  that 
education  is  the  second  most  important 
stateside  area  of  concern  mentioned  by 
community  leaders.  Finally,  AETC  as¬ 
serts  that  it  has  taken  steps  to  assure 
that  in -school  ITV  programming  will 
be  responsive  to  students’  needs  since 
both  classroom  teachers  and  the  Ala¬ 
bama  State  Educational  Television  Cur¬ 
riculum  Committee,  which  is  composed 
of  representatives  of  a  wide  range  of  edu¬ 
cational  organizations,  wUl  evaluate  stu¬ 
dents’  needs  and  make  program  recom¬ 
mendations  to  AETC. 


*^In  support,  petitioner  cites  S.  Rep.  No. 
67,  87th  Cong.,  2cl  Sess.,  reprinted  in  |1962| 
tJ.S.  Code  Cong.  &  Ad.  News  1614,  1616:  S. 
Rep.  No.  222,  90th  Cong.,  1st  Sess.,  reprinted 
in  [1967]  U.S.  Code  Cong.  &  Ad.  News  1772, 
1782. 

=*  Petitioner  refers  to  the  affidavits  of  Mary 
T.  Dowdy,  former  elementary  school  teacher 
and  now  an  elementary  school  principal: 
Katherine  S.  Carroll,  former  teacher  and 
presently  a  member  of  both  the  Birmingham 
Schools  Instructional  Television  Department 
and  the  Alabama  State  Educational  Televi¬ 
sion  Curriculum  Committee  (AETVCC) ;  Tyna 
D.  Davis,  advisor  to  the  AETVCC  and  presi¬ 
dent  of  the  Alabama  Association  of  Class¬ 
room  Teachers:  Waime  Teague,  State  Super¬ 
intendent  of  Education:  and  Lela  B.  Gilder- 
sleeve,  former  teacher  and  principal.  Super¬ 
visor  of  Instruction,  Montgomery  Public 
Schools  and  member  of  the  AETVCC.  These 
educators  all  state  that  they  are  familiar 
with  or  have  used  In-school  ITV  program¬ 
ming.  In  addition,  they  variously  state  that 
in-school  ITV  programming  is  a  vital  part 
of  the  school  curriculum,  that  many  teachers 
feel  the  need  of  the  expert  assistance  the 
programs  provide,  that  it  adds  a  dimension 
to  the  school  program  which  teachers  can¬ 
not  provide,  that  it  enriches  the  learning 
experience,  and  that  it  serves  as  a  motiva¬ 
tional  agent. 
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18.  In  opposition,  Alabama  Citizens 
first  argues  that  a  c(Hnparatiye  program¬ 
ming  issue  cannot  be  specified  where,  as 
is  the  case  here,  one  applicant  merely 
proposes  more  of  one  type  of  program¬ 
ming  than  does  another  applicant.  In 
addition,  Alabama  Citizens  points  out 
that  it  stotes  in  its  application  that  it  will 
expand  its  own  locally  produced  In-school 
rrv  programming  when  mcmey  is  avail¬ 
able.  Similarly,  Alabama  Citizens  con¬ 
tends  that,  as  funds  becmne  available,  it 
is  “even  prepared  to  consider  airing”  the 
in-school  ITV  programming  currently 
carried  by  AETC.  Ftaally,  Alabama  Citi¬ 
zens  asserts  that,  contrary  to  AETC’s 
claim  of  superior  in-school  ITV  program¬ 
ming,  a  1975  Alabama  Media  Project 
(.AMP)  telephone  survey  of  47  public 
schools  in  the  Channel  26  service  area, 
indicates  that' AETC’s  in-school  ITV  pro¬ 
gramming  is  not  being  watched.*  Accord¬ 
ingly,  reasons  Alabama  Citizens,  no  issue 
should  be  specified  on  the  basis  of  the 
disparity  in  in-school  ITV  programming 
proposals.  The  Bureau  also  opposes  the 
requested  issue. 

19.  The  Board  will  deny  the  requested 
Issue.  In  past  cases  involving  competing 
applicants  for  non-commercial  ^uca- 
tlonal  broadcast  facilities,  the  Commis¬ 
sion  has  modified  the  standard  compara¬ 
tive  issue  to  reflect  the  relative  inte¬ 
grated  use  of  the  proposed  station  in  the 
overall  educational  and  cultural  opera¬ 
tions  and  objectives  of  the  applicants. 
ITie  manner  in  which  these  objective  will 
meet  the  needs  of  the  commxmity  to  be 
served  is  also  an  appropriate  considera¬ 
tion  under  this  issue.  **  In  light  of  this 
past  precedent,  we  believe  a  comparable 
issue  is  required  in  this  case.  We  fur¬ 
ther  believe  that  the  inquiry  encom¬ 
passed  by  this  issue  renders  it  inapprop¬ 
riate  to  apply  the  tests  set  forth  in  Chap¬ 
man  Radio  and  Television  Co.,  7  PCC  2d 
213,  9  RR  2d  635  (1967),  a  commercial 
broadcast  proceeding,  to  this  educational 
television  case.  Accordingly,  we  shall  not 
specify  the  Issue  sought  by  petitioner; 
should  AETC  wish  to  Introduce  evidence 
of  its  claimed  superiority  in  program'- 
ming  to  the  Presiding  Judge  under  the 


“In  support,  Alabama  Citizens  includes 
the  July  15,  1976  affidavit  of  Steve  Suitts. 
Affiant  states.  In  pertinent  part,  that  In 
March-May  1976  he  supervised  a  random 
telephone  survey  of  grammar  schools  in  the 
“service  area  of  the  state  educational  tele¬ 
vision  *  *  •  in  Alabama  •  •  •  to  ascertain  the 
In-school  use  of  educational  television;” 
that  in  the  Channel  26  service  area  “30  or 
64%  of  the  schools  do  not  use  or  use  only 
very  llmltedly  •  •  •  educational  television 
broadcasting”;  and  that  “no  locally  or  state 
produced  educational  television  broadcasting 
was  used  regularly  each  day.” 

“  See  New  York  University,  FCC  67-673,  10 
HR  2d  216,  which  was  the  first  case  in  which 
the  Commission  formiUated  this  issue,  and 
Pacifica  Foundation,  21  FCC  2d  216,  18  RB  2d 
66  (1970),  wherein  the  Board  broadened  the 
issue  to  account  for  the  fact  that  neither 
applicant  was  a  imlversity  as  was  the  case  in 
New  York  University,  supra.  This  modlfica- 
14on  was  subsequently  approved  by  the  Oom- 
mlssion.  See  Los  Angeles  Unified  School  Dis¬ 
trict,  30  FCC  2d  647,  22  RR  2d  163  (1971) . 
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modified  comparative  issue,  the  latter 
may  then  decide  as  a  matto*  his  Ini¬ 
tial  authority  v^iether  tiie  scope  of  the 
issue  is  broad  enough  to  enccmipass  the 
matters  raised. 

Comparative  Facilities  and  Staffing 
Issue 

20.  Initially,  petitioner'argues  that  in 
view  of  Congress’  recognition  that  non¬ 
commercial  educational  television 
broadcasts  must  be  of  the  highest  tech¬ 
nical  quality  in  order  to  compete  effec¬ 
tively  with  commercial  television,  a 
comparative  issue  inquiring  into  the  dif¬ 
ference  in  the  technical  quality  of  pro¬ 
gramming  possible  under  the  applicant’s 
proopsals  is  warranted.  “  In  this  regard, 
continues  AETC,  its  proposal  includes 
programming  and  production  equipment 
and  staffing  resources  which  will  produce 
a  programming  product  of  far  superior 
technical  quality  than  that  proposed  by 
Alabama  Citizens.  Specifically,  AETTC 
states  that,  while  it  proposes  all-color 
originating  capability,  Alabama  Citizens 
proposes  that  Demopolis  will  have  only 
black  and  white  origination  capability 
and  has  not  budgeted  for  its  proposed 
color  capability  in  Montgomery ;  “  that 
Alabama  Citizens  proposes  the  use  of 
three  Sony  DXC-5000B  cameras,  which, 
petitioner  states,  are  not  of  broadcast 
quality;  that,  although  Alabama  (Citizens 
proposes  a  store-front  studio  in  each  of 
the  communities  in  which  it  seeks  a  sta¬ 
tion,  AETC  proposes  a  studio  in  Mont¬ 
gomery  and  six  additional  local  produc¬ 
tion  centers,  the  latter  to  be  operated  by 
“outstanding  public  educational  institu- 
tionlsl”;  and  that  Alabama  Citizens  pro¬ 
poses  a  total  staff  of  only  19  full-time 
and  11  part-time  employees  and  a  pro¬ 
gramming  staff-camera  crew  of  only  10 
full-time  and  6  part-time  employees, 
w'hereas  AETC  proposes  a  total  staff  of 
141  full-time  and  65  part-time  employ¬ 
ees,  of  whom  87  full-time  and  55  part- 
time  employees  will  work  in  AETC’s  pro¬ 
gram  production  studios  or  production 
centers. 

21.  ’The  Board  will  deny  the  requested 
issue.  An  applicant’s  staflBng,  studio,  and 
equipment  proposals  are'  not  properly 
subjects  for  comparative  consideration, 
except  where  an  inability  to  carry  out 
proposals  is  indicated.  Policy  Statement 
on  Comparative  Broadcast  Hearings, 


"  In  support,  AETC  refers  to  Sen.  Rep.  No. 
67,  87tb  Cong.,  2d  Sess.,  reprinted  In  (1962] 
U.S.  Code  Cong.  &  Ad.  News,  supra,  at  1776, 
1778.  In  addition,  petitioner  asserts  that 
comparative  facilities  and  staffing  Issues  are 
particularly  appropriate  in  cases  of  non-com¬ 
mercial  educational  television  applicants  be¬ 
cause  of  the  inapplicability  of  the  standard 
comparative  criteria  t<)  these  applicants, 
citing  New  York  University,  supra. 

“According  to  AETC,  with  the  high  per¬ 
centage  saturation  of  color  television  receiv¬ 
ers  in  the  nation,  this  must  be  considered  a 
significant  difference.  In  this  regard,  AETC 
cites  Veterans  Broadcasting  Co.,  38  PCC  26 
(1966),  and  argues  that  even  in  1966,  when 
the  Commission  could  not  assume  “a  signifi¬ 
cant  saturation’*  of  color  tdevlsion  receivers, 
a  slight  preference  was  awarded  to  applicants 
proposing  to  telecast  local  live  shows  in  color. 


supra.  In  our  view,  petitioner  has  i.ot 
shown,  or  even  alleged,  that  Alabama 
Citizens’  proposals  are  incapable  of  effec- 
tuatifm.**  Moreover,  even  assuming,  as 
petitioner  argues,  that  a  different  stand¬ 
ard  must  be  applied  in  noncommercial 
educational  bro^cast  cases,  AETTC's  al- 
legaticms  are  insufficient  to  warrant  ad¬ 
dition  of  an  issue.  Thus,  AETC’s  allega¬ 
tion  that  it  is  “informed”  that  Alabama 
Citizens’  cameras  are  not  of  broadcast 
quality  clearly  does  not  meet  the  support 
or  specificity  requirements  of  §  1.229(d^ 
of  the  Commission’s  Rules.  Similarly,  the 
mere  recitatiMi  of  numerical  differences 
in  staffs  and  production  centers  is  pa¬ 
tently  deficient.  AETC  fails  to  show  how 
these  differences  will  reflect  a  difference 
in  technical  quahty  of  service.  Finally, 
even  assuming  that  there  is  “a  signifi¬ 
cant  saturation”  of  color  television  re¬ 
ceivers  in  the  Demopolis  area,  we  do  not 
believe  that  AETC’s  allegation  concern¬ 
ing  its  all-color  proposal  raises  a  ques¬ 
tion  of  decisional  significance.  In  par¬ 
ticular,  a  preference  for  an  all-color  pro¬ 
posal  would  be  so  “minor”  or  “ceremo¬ 
nial,”  that  we  do  not  perceive  how  it  could 
p>ossibly  add  to  or  detract  from  the  de¬ 
cidedly  more  important  and  significant 
evaluative  criteria  on  which  this  case  will 
ultimately  be  decided.  Cf,  Veterans 
Broadcasting  Co.,  supra,  38  PCC  at  69. 
For  all  of  the  above -noted  reasons  the 
requested  issue  must  be  denied. 

22.  Accordingly,  it  is  ordered,  That  the 
motion  to  strike,  filed  September  8,  1976, 
by  Alabama  Citizens  for  Responsive  Pub¬ 
lic  Television,  Inc.,  is  denied; 

23.  It  is  further  ordered,  'That  the  peti¬ 
tion  to  enlarge  and  modify  issues,  filed 
May  24,  1976,  by  the  Alabama  Educa¬ 
tional  Television  Commission,  is  granted 
to  the  extent  indicated  herein,  and  is 
denied  in  all  other  respects;  that  issue 
( 1 )  as  specified  in  the  designation  Order 
herein  is  modified,  to  include  the  follow¬ 
ing: 

To  determine  whether  Alabama  Citizens  for 
Responsive  Public  Television,  Inc.  is  eligible 
for  HEW  grant  funding  as  proposed  in  its 
application. 

24.  It  is  further  ordered,  That  the  is¬ 
sues  in  this  proceeding  are  enlarged  to 
include  the  follotving  issues; 

(a)  To  determine  whether  Alabama  Citi¬ 
zens  for  Responsive  Public  Television.  Inc., 
has  reasonable  assurance  of  the  availability 
of  the  transmitter  and  antenna  sites  specified 
in  its  applications; 

(b)  To  determine  whether  the  off-air 
pickup  and  remote  control  c^eratlon  aspects 
of  Alabama  Citizens  for  Responsive  Public 
Television,  Inc's  proposal  are  technically  fea¬ 
sible,  and,  if  not,  whether  the  applicant  is 
technically  qualified; 

(c)  To  determine  the  extent  to  which  each 
of  the  proposed  (^>eratlons  will  be  integrated 
into  the  overall  cultural  and  educational 
operation  and  objectives  of  the  respective  ap- 


“We  note  that  part  of  the  Senate  report 
cited  by  petitioner  only  indicates  that  a  non¬ 
commercial  education  station  must  mount  a 
professional  operation  so  as  to  attract  and 
hold  audiences  and  AETC  has  not  Shown  tiiaS 
Alabama  Citizens’  pT(q>06al  falls  In  that  re¬ 
spect. 
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pUcants  as  well  as  the  manner  in  v.'Mch  such 
objectives  meet  the  needs  of  the  community 
to  be  served;  and  or  whether  other  factors 
in  the  record  demonstrate  that  one  appli¬ 
cant  will  provide  a  superior  educational  tele¬ 
vision  broadcast  service. 

25.  It  is  further  ordered.  That  the  bur¬ 
dens  of  proceeding  and  proof  with  respect 
to  issue  (li  as  modified  herein  and  issues 
(a)  and  (b)  as  added  herein,  shall  be 
on  Alabama  Citizens  for  Responsive  Pub¬ 
lic  Television,  Inc. 

Federal  Communications 
Commission, 

Vincent  J.  Mullins. 

Secretary. 

[PR  Doc.77-3623  Filed  2-3-77; 8: 45  am] 
[PCC  77Rr-61 

FEDERAL  BROADCASTING  SYSTEM,  IfiC. 
AND  NIAGARA  BROADCASTING  SYSTEM 

Memorandum  Opinion  and  Order 
Enlarging  Issues 
Adopted:  January  7,  1977. 

Released:  February  3,  1977. 

In  re  applications  of  Federal  Broad¬ 
casting  System,  Inc.  for  renewal  of  li¬ 
cense  of  Station  WSAY,  Rochester,  New 
York;  Docket  No.  20791,  File  No.  BR- 
892;  Niagara  Broadcasting  System,  for 
renewal  of  license  of  Station  WNIA, 
Cheektowaga,  New  York;  Docket  No. 
20792,  File  No.  BR-3295. 

•  1.  By  Order,  59  FCC  2d  356,  41  FR 
20212,  published  May  17.  1976,  the 
Commission  designated  the  above-cap¬ 
tioned  renewal  applications  for  consol¬ 
idated  hearing  on  ascertainment,  pro¬ 
gramming,  equal  employment,  and 
Rule  1.526  issues.^  The  Commission  also 
made  the  following  organizations  par¬ 
ties  to  this  proceeding;  Action  For  a 
Better  Commvmity,  Inc,  (ABC),  Metro- 
Act  of  Rochester,  Genesee  Valley  Chap¬ 
ter  of  the  National  Organization  For 
Women  (NOW) ,  Rochester  Black  Media 
Coalition  (RBMC)  and  BUILD,  Inc, 
(BUILD) .  Now  before  the  Review  Board 
is  a  motion,  filed  June  8,  1976,  by  ABC, 
NOW,  RBMC  and  BUILD,  seeking  to 
modify  four  issues  already  designated 
by  the  Commission  and  to  add  numerous 
additional  issues  against  both  Federal 
Broadcasting  System,  Inc.  (Federal) 

1  Though  Stations  WSAY  and  WNIA  are 
licensed  to  separate  corporate  entities  and 
are  authorized  to  serve  distinct  communities, 
the  Conunisslon  designated  their  renewal 
applications  for  consolidated  hearing  since 
both  licensees  are  owned  by  the  same  in¬ 
dividual,  Gordon  Brown,  and  certain  of  the 
aUegatlons  made  againts  the  licensees  prior 
to  designation  were  Interrelated. 


and  Niagara  Broadcasting  System 
•  Niagara)  * 

Modification  of  Ascertainment 
Issues 

2.  Movants  first  request  the  Board  to 
modify  the  ascertainment  issues  specified 
by  the  Commission  to  encompass  an 
inquiry  into  the  adequacy  of  the  appli¬ 
cants’  1972  ascertainment  surveys.  Ac¬ 
cording  to  movants,  while  the  Commis¬ 
sion  detemiined  that  the  1972  and  1975 


'Also  before  the  Board  are  the  following 
related  pleadings;  (1)  good  cause  showing 
for  late  filing  of  motion  to  modify  and  en¬ 
large  issues,  filed  June  8,  1976,  by  RBMC. 
ABC,  NOW  and  BUILD;  (2)  exposition,  filed 
June  23,  1976,  by  Federal  and  Niagara;  (3) 
supplement  to  motion  to  modify  and  enlarge 
issues,  filed  June  29,  1976,  by  RBMC.  NOW 
and  BUILD;  (4)  comments,  filed  July  15, 
1976,  by  the  Broadcast  Bureau;  (5)  reply, 
filed  July  26.  1976,  by  RBMC;  (6)  response 
to  (4)  and  (5),  filed  August  2,  1976,  by  Fed¬ 
eral  and  Niagara;  (7)  response  to  (6),  filed 
August  11.  1976,  by  RBMC;  (8)  addenda  to 
(5),  filed  August  19.  1976,  by  RBMC;  (9) 
addenda  to  motion  to  modify  and  enlarge 
issues,  filed  August  20,  1976,  by  RBMC;  (10) 
supplemental  request  for  oral  argunient,  filed 
September  3.  1976,  by  Federal  and  Niagara; 
(11)  opposition  to  (10),  filed  September  15, 
1976,  by  the  Broadcast  Bureau;  (12)  motion 
to  accept  late  filed  exposition  to  (10),  filed 
September  16,  1976,  by  RBMC;  (13)  opposi¬ 
tion  to  (10),  filed  September  16,  1976,  by 
RBMC;  (14)  supplement  to  motion  to  en¬ 
large  and  modify  issues,  filed  October  26, 

1976,  by  RBMC;  (15)  motion  to  dismiss  and 
opposition  to  (14),  filed  November  24,  1976, 
by  Federal  and  Niagara;  (16)  comments  on 
(14),  filed  November  29,  1976,  by  the  Broad¬ 
cast  Bureau;  (17)  reply  to  (15),  filed  De¬ 
cember  9,  1976,  by  RBMC;  (18)  further  sup¬ 
plement  to  motion  to  enlarge  and  modify 
issues,  filed  December  13.  1976,  by  RBMC; 
(19)  request  for  permission  to  file  consoli¬ 
dated  respon.se  to  (17)  and  (18),  filed  Decem¬ 
ber  23,  1976,  by  Federal  and  Niagara;  (20) 
comments  on  new  materials  filed  by  RBMC, 
filed  December  30,  1976,  by  Federal  and  Niag¬ 
ara;  (21)  opposition  to  (18),  filed  January  4, 

1977,  by  Federal  and  Niagara;  (22)  comments 
on  (18),  filed  January  4,  1977,  by  the  Broad¬ 
cast  Bureau;  and  (23)  further  comments  on 
(14),  filed  January  6,  1977,  by  the  Broadcast 
Bureau.  Movants  have  shown  good  cause  for 
the  six-day  late  filing  of  their  motion  to 
modify  and  enlarge  issues,  no  cognizable 
harm  has  been  incurred  by  the  delay,  and 
therefore  the  matters  contained  therein  will 
be  treated  on  their  merits.  Additionally, 
though  questions  have  been  raised  regard¬ 
ing  the  authority  of  David  Honig,  who  signed 
the  motion  to  enlarge,  to  represent  ABC, 
NOW,  RBMC  and  BUILD,  pleading  (3)  above 
contains  affidavits  by  principals  of  NOW, 
RBMC  and  BUILD  attesting  to  their  partici¬ 
pation  in  filing  this  motion  (ABC  is  no  longer 
actively  participating  in  this  proceeding). 
Consequently,  the  question  of  Honig’s  general 
authority  to  represent  these  organizations  is 
not  pertinent  to  our  consideration  of  the  in¬ 
stant  motion.  With  regard  to  supplemental 
pleadings  filed  by  the  parties,  though  plead¬ 
ing  (6)  above  is  not  authorized  by  the  Com¬ 
mission's  rules,  it  will  be  considered  to  the 
extent  that  it  addresses  new  factual  matters 
raised  by  movants  in  their  reply.  On  the  other 
hand,  good  cause  has  not  been  shown  for 
the  late  filing  of  supplemental  pleadings  (7), 
(8),  (9)  and  (14)  above,  and  with  the  ex¬ 
ception  of  certain  allegations  relating  to 


ascertainment  showings '  were  equally 
defective,  it  improperlj’  limited  the  scope 
of  the  designated  issues  to  defects  in  the 
1975  surveys.  It  is  contended  that  as  long 
as  the  issues  are  so  limited,  important 
evidence  may  be  excluded  from  the  hear¬ 
ing  since  the  more  compelling  deficiencies 
relate  to  the  1972  surveys. 

3.  Though  the  Commission  did  find 
that  Federal  and  Niagara’s  1972  ascer¬ 
tainment  efforts  were  defective,  it  made 
an  explicit  determination  to  forego 
designation  of  an  issue  on  this  basis  (see 
Order,  supra,  at  paras.  10,  46K  Nothing 
that  the  ascertainment  requirement  is 
prospective  in  natui'e  and  that  the  req¬ 
uisite  1972-1975  license  period  had  al¬ 
ready  expired,  the  Commission  deter¬ 
mined  that  the  more  appropriate  area  of 
inquiry  in  this  regard  was  a  determina¬ 
tion  of  whether  Federal  and  Niagara’s 
programming  during  the  1972-1975  li¬ 
cense  term  was  reasonably  responsive  to 
the  problems,  needs,  and  interests  of 
their  respective  communities.  Conse¬ 
quently,  this  matter  having  been  fully 
considered  by  the  Commission,  the  Board 
will  deny  movants’  request.  See  Atlantic 
Broadcasting  Co.  (WUST) ,  5  FCC  2d  717, 
8  RR  2d  991  (1966). 

character  and  misrepresentation  issues  raised 
by  pleading  (14)  which  are  discussed  at  paras. 
17  and  34,  infra,  the  matters  therein  do  not 
raise  questions  of  probable  decisional  signifi¬ 
cance  which  are  of  such  substantial  public 
interest  importance  as  to  warrant  considera¬ 
tion  despite  the  untimely  filing.  See  Filings 
of  Supplemental  Pleadings  Before  the  Review 
Board.  40  FCC  2d  1026  (1972) .  and  Rule  1.229 
(c).  Finally,  pleading  (18)  above  is  timely 
filed  based  on  the  discovery  of  new  evidence 
and  consequently  it  will  be  considered  by  the 
Board  in  conjunction  with  Federal  and  Niag¬ 
ara's  opposite  pleading  ((21)  above)  and  the 
Bureau's  comments  ( (22)  above) .  In  accord. 
Federal  and  Niagara's  pleading  (19)  above  is 
granted  to  the  extent  that  it  seeks  permis¬ 
sion  to  respond  to  RBMC's  further  supple¬ 
ment  to  motion  to  enlarge  and  modify  Issues. 

®In  support  of  their  request  by  oral  argu¬ 
ment,  the  applicants  contend  that  supple¬ 
mental  pleadings  filed  by  movants,  the  large 
number  of  “spurious,  false  and  malicious  as¬ 
sertions"  made  against  the  applicants,  and 
the  toll  of  these  proceedings  on  the  health 
and  finances  of  the  applicants’  principal. 
Gordon  Brown,  require  that  the  Board  allow 
the  applicants  an  opportunity  to  answer 
movants’  allegations  by  way  of  oral  argument. 
It  is  well  established  that  requests  for  oral 
argument  on  interlocutory  matters  will  only 
be  granted  in  the  most  unusual  circum¬ 
stances.  Ottawa  Broadcasting  Corp.,  FCC 
64R-382,  3  RR  2d  575  (Rev.  Bd.  1964) .  In  this 
case,  since  the  Board  will  not  consider  sup¬ 
plemental  pleadings  to  which  the  applicants 
have  not  had  a  full  exportunity  to  respond 
(see  note,  supra),  no  unusual  circumstances 
are  present,  and  the  request  for  oral  argu¬ 
ment  will  be  denied. 

*The  Cmnmlssion  had  before  It  the  li¬ 
censees’  1972  renewal  Rs  well  as 

1976  supplements  thereto.  The  renewal  and 
supplemental  explications  contained  separate 
ascertainment  showings. 
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Promise  Versus  Performance  and  Fair¬ 
ness  Doctrine  Issues  (Modification 

OF  Programming  and  Requested  Issue 

(j))‘ 

4.  Movants  next  request  that  the 
Board  modify  the  programming  Issues 
designated  against  each  applicant  to  In¬ 
clude  a  promise  versus  performance  In¬ 
quiry.  In  support,  it  is  contended  that 
extensive  mislc^ging  of  entertainment 
programs  as  public  affairs,  public  service, 
or  news  by  both  applicants  concealed  a 
failure  to  comply  with  their  1969  and 
1972  programming  prt^osals.  Movants 
also  request  the  addition  of  a  fairness 
doctrine  issue  alleging  that  once  the  ap¬ 
plicants’  logging  errors  are  taken  into 
account,  it  is  apparent  that  both  appli¬ 
cants  have  failed  to  allocate  a  “reason¬ 
able  amoimt  of  broadcast  time  for  the 
presentation  of  programs  devoted  to  the 
discussion  and  consideration  of  contro¬ 
versial  issues  of  public  importance,”  cit¬ 
ing  the  Fairness  Doctrine  Primer,  40  FCC 
598  (1964).  Specifically,  movants  refer 
the  Board  to  paras.  16-22  and  48-50  of 
the  Commission’s  designation  Order 
wherein  it  was  found  that  the  amounts 
of  local  public  affairs  programming 
broadcast  by  both  stations  between  1969 
and  1975  fell  far  below  Commission 
standards.  Moreover,  it  is  alleged  that 
WNIA  lacks  any  regular  program  de¬ 
signed  to  encourage  the  discussion  of 
controversial  issues,  while  WSAY  has  for 
the  first  time  proposed  a  15 -minute 
weekly  program  of  this  type  in  its  April  5, 
1976  amendment  to  its  1975  supplemental 
application.  Finally,  it  is  contended  that 
Federal  has  actively  discouraged  at¬ 
tempts  to  air  controversial  viewpoints 
over  WSAY;  that  the  applicant  refused 
a  request  by  movants  for  air  time  to 
respond  to  military  recruitment  pro¬ 
grams  broadcast  over  WSAY;  that  it 
later  attacked  movants  for  making  the 
request  in  pleadings  filed  with  the  Com¬ 
mission;  and  that  Federal  also  refused 
to  allow  movants  time  to  respond  to  a 
WSAY  editorial  despite  a  statement  that 
it  welcomed  opposing  viewpoints. 

5.  Both  the  Broadcast  Bureau  and  the 
applicants  oppose  the  request  for  a  prom¬ 
ise  versus  performance  issue,  arguing 
that  the  Commission  considered  and  re¬ 
jected  similar  allegations  in  its  designa¬ 
tion  Order,  and  that,  at  any  rate,  the 
applicants’  programming  did  in  fact 
comply  with  their  1969  and  1972  pro- 
possds.  As  to  the  fairness  request,  the 
applicants  contend  that  movants’  alle¬ 
gations  are  too  conclusory  to  raise  serious 
questions  in  this  regard,  while  the  Bu¬ 
reau  avers  that  the  Issues  raised  can  be 
adequately  explored  xmder  the  broad 
programming  responsiveness  inquiries 
already  designated  by  the  Ckimmission. 

6.  Although  the  Commission’s  desig¬ 
nation  Order  indicates  that  it  was  aware 
of  evidence  relevant  to  a  pnHnise  versus 
performance  issue  (see  Order,  supra,  at 

‘The  Board  has  considered  the  promise 
versus  performance,  fairness,  and  mlslogglng 
Issues  In  sequence  since  these  matters  are 
Interrelated. 


paras.  16,  22,  48),  there  is  no  language 
indicating  that  It  specifically  considered 
or  disposed  ot  such  a  request.  Conse¬ 
quently.  the  Board  is  constrained  to  con¬ 
sider  this  matter  on  its  merits.  See  At¬ 
lantic  Broadcasting  Co.  (WU ST) ,  supra; 
cf.  Bunker  Romo  Corp.,  31  FCC  2d  449, 
22  RR  2d  843  (Rev.  Bd.  1971) ,  Our  review 
of  Federal’s  1969  renewal  application 
reveals  that  it  proposed  to  air  4  hours 
and  22  minutes  of  public  affairs  pro¬ 
gramming.  However,  as  noted  by  the 
Commission  in  its  designation  Order,  the 
WSAY  station  logs  reveal  that  the  ap¬ 
plicant  aired  only  55  minutes  of  mate¬ 
rial  which  could  reasonably  be  character¬ 
ized  as  public  affairs  during  its  1969-1972 
composite  week.  Order,  supra,  at  para. 
16.  Additionally,  while  Federal  proposed 
3  hours  and  56  minutes  of  public  affairs 
programming  in  its  1972  renewal  appli¬ 
cation,  the  only  local  public  affairs  pro¬ 
gramming  broadcast  during  the  1972- 
1975  composite  week  consisted  of  a  single 
five-minute  report.  See  Order,  supra,  at 
para.  22.  Although  Federal  has  recently 
amended  its  1975  renewal  application* 
in  order  to  revise  its  1972-1975  composite 
week  programming  logs,  the  applicant 
still  claims  to  have  aired  only  1  hour 
and  40  minutes  of  weekly  public  affairs, 
a  figure  which  is  in  substantial  variance 
with  its  1972  proposals. 

7.  Similarly,  with  respect  to  WNIA, 
while  Niagara  proposed  6  hours  and  6 
minutes  of  public  affairs  programming 
in  its  1969  renewal  application  and  6 
hours  and  17  minutes  of  such  program¬ 
ming  in  its  1972  application,  it  failed  to 
broadcast  any  public  affairs  program¬ 
ming  during  the  1969-1972  license  term 
and,  with  the  possible  exception  of  a  1 
minute  42  second  spot,  it  continued  this 
failure  throughout  the  1972-1975  license 
term.  See  Order,  supra,  at  para.  48. 
While  Niagara  has  also  revised  its  1972- 
1975  weekly  program  logs  in  a  recent 
amendment  to  its  1975  renewal  appli¬ 
cation  ^  and  has  included  new  programs 
in  the  public  affairs  category  which  were 
previously  logged  under  other  headings, 
the  applicant  still  claims  to  have  aired 
only  52  minutes  of  public  affairs  during 
the  composite  week  as  contrasted  with 
its  6  hours  and  17  minute  proposal.  The 
Commission  has  traditionally  recognized 
the  right  of  licensees  to  exercise  consid¬ 
erable  discretion  with  regard  to  pro¬ 
gramming;  in  this  case,  however,  the 
substantial  variances  between  FedersJ 
and  Niagara’s  proposed  and  actual  pub¬ 
lic  affairs  programming.  In  combination 
with  their  failure  to  provide  a  reasonable 
justification  for  their  noncompliance,* 

‘This  amendment  was  filed  on  April  5, 
1976,  prior  to  designation  of  the  applications 
for  hearing,  and  therefore  was  accepted  as 
a  matter  of  right.  However,  in  an  effort  to 
expedite  these  proceedings,  the  Commission 
did  not  consider  this  matter  In  Its  designa¬ 
tion  Order.  See  Order,  supra,  at  para.  66. 

‘  See  note  6,  supra. 

‘The  applicants  have  argued  that  since 
the  1969  and  1972  programming  proposals 
were  based  on  the  mistaken  assumption  that 
various  programs  properly  feU  within  the 
public  affairs  category,  they  actually  pro- 


clearly  warrants  the  addition  of  prom¬ 
ise  versus  performance  issues.  Cf. 
United  Broadcasting  Co.  iKBAY) ,  FCC 
76R-193,  37  RR  2d  1169  (Rev.  Bd.  1976) ; 
Vogel-Hendrix  Corporation,  58  FCC  2d 
495, - RR  24  -  (1976). 

8.  The  Board  also  believes  that  sub¬ 
stantial  questions  have  been  raised  with 
regard  to  whether  Stations  WSAY  and 
WNIA  have  met  the  Commission’s  re¬ 
quirement  that  a  station  devote  a  rea¬ 
sonable  amount  of  time  to  the  discussion 
of  conflicting  views  on  controversial  is¬ 
sues  of  public  importance.  See  Section 
315  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  315;  Report  on 
Editorializing,  13  FCC  1246  (1949) ;  Fair¬ 
ness  Report,  48  FCC  2d  1,  9-17,  30  RR  2d 
1261,  1276-85  (1974).  We  consider  par¬ 
ticularly  significant  the  paucity  of  public 
affairs  progi-amming  broadcast  by  the 
applicants  during  the  1969-1975  license 
terms  (see  discussion  in  paras.  6  and  7, 
supra) ,  as  well  as  the  applicants’  failure 
to  present  any  information  to  the  Board 
indicating  that  controversial  issues  of 
public  importance  were  broadcast  during 
this  period.  Cf.  United  Broadcasting  Co. 
(KB AY),  FCC  76R^193,  37  RR  2d  1169 
(Rev.  Bd.  1976).  However,  the  Board 
agrees  with  the  Bureau  that  the  ques¬ 
tions  raised  may  be  adequately  explored 
under  the  broad  program  responsiveness 
issues  already  designated  by  the  Com¬ 
mission,  and  consequently,  specification 
of  an  additional  issue  on  this  basis  is 
unnecessarj’.* 

Logging  Violations  Issue  (Requested 
Issue  (e)) 

9.  Movants  next  contend  that  a  sepa¬ 
rate  logging  violations  issue  is  warranted 
based  on  the  Commission’s  finding  that 
Federal  and  Ntogara  mlslogged  the  ma¬ 
jority  of  their  programming  during  the 
1969-1975  licease  periods.  Movants  also 
allege  that  to  date  neither  applicant  has 
attempted  to  correct  the  logging  errors 

grammed  exactly  what  they  had  promised. 
However,  an  applicant's  consistent  mlslog¬ 
glng  of  programming  cannot  be  used  to  ex¬ 
cuse  Its  failure  to  broadcast  the  promised 
amount  of  actual  public  affairs  material. 
The  Commission  must  be  able  to  depend  on 
an  applicant's  pnHnises  In  making  Its  Initial 
licensing  judgment  and,  in  our  view,  serious 
quesdons  have  been  raised  as  to  whether  the 
Commission  can  rely  on  these  licensees  to 
operate  as  proposed  In  the  future.  See  Lex¬ 
ington  County  Broadcasters,  Ine.,  41  FCC  2d 
760,  27  RR  2d  1561  (Rev.  Bd.  1973). 

‘As  to  allegations  that  Federal  refused 
movants  an  opportunity  to  respond  to  certain 
matters  broadcast  over  WSAY,  the  Board 
notes  that  military  recruitment  announce¬ 
ments  are  not  deemed  to  be  controversial 
matters  of  pubMc  Importance  which  might 
trigger  a  right  to  respond.  See  Rust  Com¬ 
munications  Group,  Inc.,  67  FCC  2d  873,  36 
RR  2d  47  (Rev.  Bd.  1976).  As  to  the  WSAY 
edlt<Hlal  (which  concerned  ttie  creation  of 
a  new  technical  BOho<d  In  the  Rochester 
area),  movants  have  failed  to  meet  their 
prime  facie  burden  of  showing  that  contro¬ 
versial  matters  public  importance  were 
discussed;  nor.  for  that  matter,  have  they 
shown  that  the  applicant  presented  only  one 
side  of  the  issue.  Bee  Fairness  B^>ort,  supra, 
at  pars.  60. 
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found  in  their  1972  renewal  applications, 
and  that  the  revised  station  logs  sub¬ 
mitted  with  amendments  to  the  appli¬ 
cants’  1975  supplemental  applications 
evidence  a  continuation  of  the  q^- 
logging  practices.  With  regard  to  me 
amended  station  logs,  movants  aver  that 
public  service  announcements  of  as  httle 
as  10  to  15  seconds  in  length  are  still 
logged  as  pubhc  affairs,  that  the  WNIA 
logs  classify  public  service  announce¬ 
ments,  such  as  those  for  the  YMCA,  the 
Department  of  Social  Services,  and  the 
American  Lung  Association,  as  local 
news,  and  that  the  amendments  for  both 
stations  leave  dozens  of  programs  en¬ 
tirely  uncategorized.  According  to  mov¬ 
ants,  this  continuing  pattern  of  mis- 
logging  evidences  a  deliberate  attempt 
by  the  applicants  to  conceal  program¬ 
ming  deficiencies  from  the  Commission. 

10.  Contrary  to  an  argument  made  by 
the  applicants  in  opposition,  the  Com¬ 
mission’s  designation  Order  does  not 
contain  a  “reasoned  analysis”  disposing 
of  a  request  for  logging  violations  issues. 
Consequently,  the  Board  will  consider 
this  matter  on  its  merits.  See  Atlantic 
Broadcasting  Co.  (WUST),  supra.  The 
majority  of  the  logging  errors  noted  by 
the  Commission  in  its  designation  Order 
consist  of  categmizing  most  non-com¬ 
mercial  spots  and  institutionally  sup¬ 
plied,  predominately  entertainment  pro¬ 
grams  as  public  affairs.  See  Order,  supra, 
at  paras.  16-22,  48-50.  However,  the  in¬ 
formation  before  the  Board  does  not  in¬ 
dicate  that  this  mislogging  was  deliberate 
or  that  it  was  done  in  order  to  conceal 
facts  from  the  Commission.  First,  Fed¬ 
eral  and  Niagara’s  applications  contain 
descriptions  of  several  of  the  institution¬ 
ally  supplied  programs  which  clearly  in¬ 
dicate  that  they  were  primarily  enter¬ 
tainment  in  content.  The  applications 
further  state  that  these  programs  were 
classified  as  public  affairs  because  “the 
sole  purpose  of  these  programs  revolves 
around  the  public  affairs  ot  these  spon¬ 
soring  government  agencies.”  niis  expla¬ 
nation,  in  combination  with  the  fact  that 
past  renewals  have  been  granted  to  the 
applicants  despite  similar  mislogging  of 
such  programming,  lead  the  Board  to 
conclude  that  there  is  reasonable  support 
for  the  applicants’  contention  that  these 
loggtag  errors  resulted  from  a  long¬ 
standing  good  faith  misconception  of  the 
Commission’s  logging  policies.’*  In  addi¬ 
tion,  our  review  of  the  amended  1975  sta¬ 
tion  logs  indicates  that  the  applicants 
have  apparently  made  a  good  faith  effort 
to  correct  logging  errors  noted  by  the 


“The  Board’s  conclusion  In  this  regard  is 
not  altered  by  Floxcer  City  Television  Corp., 
9  FCC  2d  264  (1964)  which  has  been  cited  by 
movants  as  evidence  that  Federal  was  warned 
In  an  Initial  Decision  involving  a  prior  appli¬ 
cation  that  it  was  mislogging  institutionally 
supplied  programming.  Our  review  of  that 
case  indlcatea  that  it  did  not  give  clear 
notice  that  titiese  programs  would  have  been 
Improperly  classified  as  public  affairs.  See  9 
FCC  2d  at  502. 


Commission  in  its  designation  Order.’’ 
Consequently,  in  the  absence  of  any  in¬ 
dication  of  intentional  misrepresenta¬ 
tion,  the  Board  believes  that  all  problems 
of  program  classification  may  be  ade¬ 
quately  explored  under  the  program  re¬ 
sponsiveness  and  promise  versus  per¬ 
formance  issues  already  designated 
against  each  applicant  wittiout  further 
burdening  this  proceeding  by  the  speci¬ 
fication  of  the  requested  mislogging  is¬ 
sues.  Cf.  Vogel-Hendrix  Corporation, 
supra;  compare  Folkways  Broadcasting, 
Inc.,  33  FCC  2d  813.  21  RR  2d  163  (1972> . 

Equal  Employment  Issue  (Requested 
^  Issue  ( a  > ) 

11.  Movants  next  contend  that  an  is¬ 
sue  should  be  added  against  Niagara  to 
determine  vdiether  it  properly  formu¬ 
lated  and  implemented  an  affirmative 
action  program  in  its  1972  renewal  ap¬ 
plication.  Though  movants  concede  that 
the  C(»nmission  considered  and  denied  a 
similar  request  in  its  designation  Order, 
they  argue  that  the  Cc«nmission  may  not 
have  been  aware  that  Chedftowaga  is  a 
suburb  of  Buffalo  and  that  Station  WNIA 
is  located  two  miles  from  the  large  Buf¬ 
falo  black  commimity.  In  addition,  it  is 
contended  that  the  (Commission  did  add 
a  similar  issue  against  WSAY,  that  the 
staff  size,  SMSA  minority  population, 
and  past  hiring  practices  ol  Stations 
WSAY  and  WNIA  are  substantially  sim¬ 
ilar,  and  that  the  Ccmmissimi’s  rati(»iale 
for  distinguishing  between  the  two  sta- 
tlcHis,  i.e.,  WNIA’s  May  1975  submission 
of  an  affirmative  action  program,  is  a 
distinction  without  a  difference  since 
until  Amll  1976,  WNIA  failed  to  make 
any  attempt  to  implement  its  1975 
“paper”  proposals. 

12.  The  Board  will  deny  movants’  re¬ 
quest.  The  Commission’s  designaticm 
Order  contains  a  reasoned  analysis  of 
these  matters  (see  Order,  supra,  at  paras. 
51-53) ,  and  allegations  that  the  Ccanmis- 
sion  failed  to  consider  the  proximity  of 
the  Cheektowaga  and  Buffalo  communi¬ 
ties  are  based  solely  on  speculation. 
Moreover,  no  new  facte  of  note  have  been 
presented  to  the  Board  which  were  not 
before  the  Commission  at  the  time  it 
declined  to  specify  an  equal  employment 
issue  against  Niagara.  See  Atlantic 
Broadcasting  Co.  iWVST),  supra.^ 

Public  Files  Issue  (Requested  Issue 
(b)) 

13.  Movants  contend  that  though  the 
Commission  added  issues  against  both 
applicants  to  determine  whether  they 
had  violated  Rule  1.526  relating  to  the 
maintenance  of  i-ecords  for  puWic  inspec¬ 
tion,  additional  issues  are  now  w^arranted 
to  determine  whether  Federal  and  Ni- 
agai*a  have  continued  to  nolate  the  Com- 


“Thla  Is  not  to  say,  however,  that  the 
amended  station  logs  corrected  all  logging 
deficiencies.  See  Federal  Broadcasting  System, 
Ine.,  FCC  76B-267,  released  November  9,  1976. 

“  As  to  allegations  that  Niagara  was  lax  In 
Its  efforts  to  implement  its  equal  employ¬ 
ment  proposal,  see  para.  53  of  the  designation 
Order,  supra. 


mission's  rules  in  this  regard  subsequent 
to  release  of  the  designation  Order  on 
May  12,  1976.  In  support,  movants  allege 
that  they  were  initially  denied  access  to 
the  WSAY  files  during  normal  business* 
hours  on  June  2.  1976,  and  that  an  in¬ 
spection  of  the  WNIA  files  on  June  3, 
1976,  revealed  that  they  are  still  sub¬ 
stantially  incwnplete.  However,  the  Board 
agrees  with  the  Bureau  that  the  re¬ 
quested  issues  are  not  warranted  since 
any  continuing  violation  of  the  Com¬ 
mission’s  public  file  and  inspection  rules 
may  be  fully  explored  under  the  Rule 
1.526  issues  already  designated  by  tlie 
Commission.  This  request  more  properly 
relates  to  the  scope  of  the  evidence  which 
may  be  adduced  under  the  existing  pub¬ 
lic  file  issues  and.  as  such,  any  request 
for  clarification  must  be  initially  ad¬ 
dressed  to  the  presiding  Judge.  See  John 
M.  Spottswood.  32  FCC  2d  487,  23  RR  2d 
248  (Rev.  Bd.  1971)  and  cases  cited 
therein. 

Ex  Parte  Issue  (Requested  Issue  (c)> 

14.  Movants  assert  that  the  applicants 
have  violated  the  Commission’s  ex  parte 
rules  on  two  separate  occasions.  'The  first 
instance  allegedly  <x;curred  in  Septem¬ 
ber  1975  when  papers  relating  to  the  pro¬ 
spective  sale  of  Station  WSAY  were  filed 
by  Federal  with  the  Commission.  Mov¬ 
ants  contend  that  they  were  never  served 
with  copies  of  these  documents  and  that 
this  failu];e  seriously  prejudiced  their  in¬ 
terests  as  they  w’ould  have  immediately 
petitioned  for  judicial  review  of  the  Com¬ 
mission's  “dilatory”  failure  to  expedite 
these  proceedings  if  they  had  been  aware 
of  the  proposed  sale.  ’The  second  alleged 
violation  involved  a  May  21,  1976  letter 
by  the  applicants  to  the  Commission’s 
cieneral  Coimsel  requesting  a  meeting  to 
discuss  the  instant  proceeding.  TTiough 
movants  acknowledge  that  they  were 
each  informed  of  the  requested  meeting 
by  telephone  on  or  about  May  21.  1976, 
they  argue  that  the  calls  made  to  officers 
of  NOW  and  the  Director  of  Metro-Act 
were  misleading  and  otherwise  improper. 
Movants  contend  that  during  these  (ialls 
the  WSAY  station  manager  represented 
that  a  conference  had  actu^y  been 
scheduled  for  May  27.  1976,  thereby  mis¬ 
leading  the  parties  into  telieving  toat 
they  had  no  opportunity  to  object  to  the 
proposed  meeting  and,  in  addition,  that 
the  station  manager  improperly  urged 
the  individual  parties  to  drop  their  com¬ 
plaints  and  withdraw  from  this  proceed¬ 
ing.’* 

15.  The  ex  parte  rules,  generally,  pro¬ 
hibit  a  party  from  cwnmunicating  with 
decision-making  personnel  regarding  the 
merits  or  outcome  of  a  restricted  pro¬ 
ceeding  unless  such  communication  is 
served  on  all  other  parties  to  the  pro¬ 
ceeding.  See  Rules  1.1201-1.1227.  In  the 
instant  case,  there  is  no  indication  that 
the  September  1975  document  relating 
to  the  sale  of  Station  WSAY  addressed 
any  “substantive  or  procedural  question 


“In  support  movants  attach  an  affidavit 
by  a  current  Director  and  Correepondlng 
Secretary  of  NOW  who  Is  an  alleged  recipient 
of  one  of  these  calls. 
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which  Is  in  dispute  in  this  proceeding.” 
See  Rules  Governing  Ex  Parte  Cotnmiml- 
cations,  1  PCC  2d  49,  5  RR  2d  1681 
(1965) ;  Rule  1.1205.  Moreover,  with  re¬ 
gard  to  the  May  21, 1976  letter,  it  appears 
that  all  parties  were  given  prompt  notice 
of  the  request  for  a  meeting  with  the 
Commission’s  General  Counsel  and  that 
they  were  subsequently  served  with  copies 
of  the  May  21st  letter  Itself.  Furthermore, 
contacts  by  the  WASY  station  manager 
with  principals  of  NOW  and  Metro-Act 
clearly  do  not  fall  within  the  Commis¬ 
sion’s  ex  parte  sanctions  as  NOW  and 
Metro-Act  are  not  Ccxnmission  decision¬ 
making  personnel.  Consequently,  there 
has  been  no  violation  of  the  ex  parte 
rules,  and  movants’  request  will  be  de¬ 
nied.  Finally,  as  to  allegations  that  the 
WSAY  station  manager  acted  improperly 
during  his  calls  to  NOW  and  Metro-Act, 
it  does  not  appear  that  the  parties  were 
prejudiced  by  his  alleged  statement  that 
the  meeting  had  already  been  scheduled, 
nor  is  there  convincing  evidence  that 
the  station  manager  used  either  harass¬ 
ment  or  misrepresentations  in  urging  the 
parties  to  withdraw  frMn  this  proceed¬ 
ing.  Consequently,  these  allegations  also 
fail  to  raise  any  questions  requiring  the 
designation  of  an  issue.  Cf.  Post-Netos- 
week  Stations.  Florida,  Inc.,  52  FCC  2d 
887,  33  RR  2d  997  (Rev.  Bd.  1975).“ 

“Ad  Hominem”  Attacks  Issue  (Requested 
Issue  (d)) 

16.  Movants  next  request  addition  of 
an  issue  to  determine  whether  Federal 
has  levied  numerous  unjustified  “ad 
hominem”  attacks  against  them  in  its 
pleadings  as  well  as  in  the  news  media. 
In  support,  movants  cite  instances  in 
which  Federal  has,  in  pleadings  and  let¬ 
ters  filed  with  the  Commission,  accused 
movants  of,  inter  alia,  “possible  perjury,” 
"harassment,”  trjdng  to  “sabotage”  mili¬ 
tary  recruiting  programs,  “snooping  in 
the  confidential  files  of  the  PCC,”  exact¬ 
ing  "actual  monetary  consideration” 
from  other  broadcast  applicants  which 
movants  have  challenged,  and  of  “coer¬ 
cion.”  Movants  further  contend  that  in 
a  April  2,  1973  Answer  to  Supplement 
to  Petition  to  Deny,  Federal  suggested 
that  ABC  should  be  investigated  by  Con¬ 
gress,  the  FBI,  and  the  OEO  (ABC’s 
funding  agency)  for  OEO  rule  violations 
and  for  its  “Selous  attacks  on  all  the 
military  services  of  our  coimtry”;  and 
that  in  a  March  16,  1973  article  in  the 


"  For  the  first  time  in  their  reply  pleading, 
movants  have  raised  an  issue  with  respect  to 
the  applicants’  failure  to  comply  with  the 
(Commission's  public  notice  rules  when  filing 
their  April  5, 1976  amendments  to  their  appli¬ 
cations,  citing  Rule  1.578.  In  view  of  the  fact 
that  these  amendments  had  been  on  file  for 
three  months  when  movants  filed  their  mo¬ 
tion  to  enlarge,  the  Board  sees  no  justifica¬ 
tion  fmr  raising  this  issue  for  the  first  time 
In  a  reply  pleading.  At  any  rate,  on  their 
face  the  April  5,  1976  filings  do  not  appear 
to  constitute  a  major  amendment  within  the 
meaning  of  Rule  l.S78(a)  (see  Sanford  Cloud, 
Jr..  22  RR  2d  1119  (1971)),  and  movants 
have  not  set  forth  specific  aUegatlons  of  fact 
which  would  dictate  a  contrary  finding  (see 
Rule  1.229(c)). 


Rochestor  Democrat  and  Chronicle, 
Gordon  Brown,  Federal’s  principal,  ac¬ 
cused  ABC  of  “blackmail”  and  harass¬ 
ment.”  Movants  argue  that  each  of  these 
accusations  was  entirely  false  and  un¬ 
warranted  and  that  they  suffered  “sub¬ 
stantial  and  frightening"  psychological 
pressure  as  a  result.  Finally,  in  its  sup¬ 
plementary  pleading  filed  October  26, 
1976,  movants  contend  that  on  June  22, 
1976,  and  again  (m  0(rtober  6,  1976,  Gor¬ 
don  Brown  attempted  to  intimidate 
David  Honig,  RBMC’s  representative  in 
this  proceeding,  by  informing  him  that 
he  would  be  sued  “if  he  did  anything  to 
disturb  the  contract  for  sale  of  WSAY” 
to  Monroe  Broadcasting. 

17.. While  Federal  argues  in  opposition 
that  the  Commission  declined  to  desig¬ 
nate  an  issue  on  the  basis  of  similar  or 
identical  allegations;'  the  Commission’s 
failure  to  specifically  consider  and  dis¬ 
pose  of  this  request  in  its  designation 
Order  requires  the  Board  to  treat  these 
matters  on  their  merits.  See  Atlantic 
Broadcasting  Co.  (WUST) ,  supra.  Char¬ 
acter  or  abuse  of  process  issues  are  war¬ 
ranted  where  an  applicant  takes  actifm 
which  is  reasonably  and  s^ously  calcu¬ 
lated  to  harass  or  intimidate  a  petitioner 
to  deny  or  other  party  with  the  aim  of 
discouraging  its  rightful  participation  in 
C(Hnmission  proceedings.  See  Chronicle 
Broadcasting  Co.,  19  PCC  2d  240,  16  RR 
2d  1014  (Rev.  Bd.  1969) ;  Post-Newsweek 
Stations.  Florida,  Inc.,  supra.“  In  the  in¬ 
stant  case,  whfle  the  Board  views  the 
allegations  made  against  movants  in 
pleadings  and  other  material  filed  with 
the  Commissiem  as  patently  ill-tempered 
and  generally  unsupported,  we  have  not 
been  provided  any  substantial  basis  to 
believe  that  these  matters  constitute  a 
deliberate,  calculated  effort  to  discourage 
movants’  further  participation  in  these 
proceedings.  Furthermore,  while  we  con¬ 
sider  the  stat^nents  made  by  Brown  in 
the  Rochester  D^cxirat  and  ChnHilcle 
and  the  threats  of  a  civil  suit  as  far  more 
serious  and  potentially  damaging  to  mov¬ 
ants,  these  matters  also  appear  to  con¬ 
stitute  an  unseemly  display  of  bad  tem¬ 
per  arising  from  the  stress  of  these 
protracted  and  heavily  contested  pro¬ 
ceedings,  rather  than  a  (^ilculated  effort 
to  discourage  movants’  rightful  partici¬ 
pation.  Consequently,  while  the  Board 
cannot  and  does  not  condone  these  ac¬ 
tions  and  seriously  warns  Brown  against 
further  conduct  of  this  kind,  we  do  not 
believe  a  character  qualifications  issue  is 
warranted  on  this  basis  at  the  present 
time. 


“  Where,  as  here,  a  citizen  group  is  alleged 
to  be  the  object  of  such  harassment,  par¬ 
ticularly  careful  scrutiny  of  the  applicants' 
conduct  is  required,  as  the  public  may  be 
more  timid  than  competing  applicants  In 
pursuing  its  right  to  participate  in  Commis¬ 
sion  proceedings.  See  Chronicle  Broadcasting 
Co.,  40  FCC  2d  776.  801,  27  RR  2d  743,  772 
(1973). 


Technical  Issue  <  Requested  Issue  <  g) )  ’* 

18.  In  support  of  their  request  for  a 
technical  qualificaticms  issue,  movants 
contend  that  WSAY,  which  was  author¬ 
ized  to  operate  at  5000  watts,  has  been 
operating  at  only  1000  watts  for  a  period 
of  approximately  four  years.  Although 
they  acknowledge  that  the  Commission 
declined  to  designate  an  issue  on  this 
basis  since  Federal  received  authority  to 
operate  at  reduced  power  throughout 
this  period,  movants  argue  that  the  Com¬ 
mission  failed  to  consider  the  fact  that 
Federal  has  never  made  a  realistic  effort 
to  repair  its  5006  watt  transmitter.  In 
addition,  it  is  alleged  that  even  though 
Federal  had  temporarily  regained  its  5000 
watt  capacity  at  the  time  the  designation 
Order  was  released,  it  is  again  operating 
at  only  1000  watts. 

19.  Both  Federal  and  the  Broadcast 
Bureau  oppose  the  addition  of  a  techni¬ 
cal  issue,  arguing  that  the  Commission 
fully  considered  this  matter  and  deter¬ 
mined  that  all  technical  questions  could 
be  resolved  by  requiring  Federal  to  amend 
its  1975  renewal  application  with  addi¬ 
tional  technical  date,  citing  Order,  supra, 
at  paras.  40,  65.  Additionally,  Federal 
argues  that  a  consulting  engineer  will  be 
visiting  WSAY  in  the  near  future  to 
provide  technical  advice  and  that,  at  any 
rate,  the  pending  sale  of  that  station  wiU 
guarantee  further  technical  improve¬ 
ment. 

20.  In  reply,  movants  assert  that  the 
new  technical  date  submitted  by  Federal 
on  June  11.  1976,  pursuant  to  the  C(xn- 
mlssion’s  designation  Order,  evidences 
additional  technical  vlcdatlons  that  war¬ 
rant  further  inquiry.  Specifically,  mov¬ 
ants  argue  that  this  date  substantiates 
their  claim  that  WSAY  is  (mrrently  op¬ 
erating  at  1000  watts;  that  it  further  in¬ 
dicates  that  the  WSAY  tower  lights  were 
not  in  working  order  during  five  of  the 
seven  days  in  Federal’s  composite  week; 
that  readings  of  field  intensity  were  not 
made  every  thirty  da,ys  as  required;  that 
measurements  of  phase  and  percentage 
of  normal  radiator  current  were  not 
made  at  r^ular  frequent  Intervals;  that 
the  phase  readings  indicate  that  polari¬ 
ties  are  of  the  wrong  sign;  that  Federal’s 
tower  readings  vary  significantly  frtxn 
those  specified  in  its  license;  and  that 
remote  base  current  ratios  for  the  south¬ 
east  and  northwest  towers  exceed  those 
authorized  in  Federal’s  license.  In  sum, 
movants  contend  that  the  WSAY  techni¬ 
cal  violations  deprive  outlaying  residents 
in  the  service  area  of  rec^ition  capacity, 
that  advertisers  thereby  lose  a  significant 
amount  of  their  listening  audience,  that 
community  groups  utilizing  WSAY  are 
similarly  disadvantaged,  and  that  WSAY 
is  therefore  clearly  not  operating  in  the 
public  Interest. 

21.  The  Board  agrees  with  the  Bureau 


“Requested  issue  (f)  relating  to  the  broad¬ 
cast  of  program-length  commercials  has  been 
withdrawn  by  movants  in  their  reply  plead¬ 
ing.  In  view  of  the  fact  that  no  serious 
questions  were  raised  by  these  allegations 
in  the  first  instance,  they  will  not  be  con¬ 
sidered  further  herein. 
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that  the  Commission  ^igaged  in  a  rea¬ 
soned  analysis  of  the  technical  allega¬ 
tions  before  it,  and  that  consequently 
the  Board  has  no  authority  to  cMislder 
these  matters  further.  See  Atlantic 
Broadcasting  Co.  (WUST),  supra.  Mov¬ 
ants’  assertion  that  the  Ccanmisslon 
failed  to  consider  certain  notices  of  vio¬ 
lation  and  other  matters  available  to  it 
in  Commission  files  is  based  solely  on 
speculation  and  surmise.  Nonetheless, 
the  allegations  contained  in  movants’  re¬ 
ply  pleading  based  on  the  new  technical 
data  submitted  by  Federal  on  June  11, 
1976,  were  not  before  the  Commission  at 
the  time  it  issued  its  designaticai  Order 
and  cMisequently  may  properly  be  con¬ 
sidered  by  the  Board  at  this  time.  While 
the  majority  of  these  allegations  fall  to 
raise  serious  and  substantial  questions  of 
technical  inadequacy,”  the  Board  is  con¬ 
cerned  by  allegations  that  WSAY  was 
again  operating  at  1000  watts  on  May  3, 
1976  (just  after  the  adoption  of  the  des¬ 
ignation  Order)  and  on  June  1, 1976,  and 
by  the  absence  of  definitive  information 
indicating  that  it  has  subsequently  re¬ 
gained  a  capacity  to  operate  at  5000 
watts.“  In  light  of  the  undisputed  alle¬ 
gation  that  WSAY  is  not  operating  at  the 
power  specified  in  its  license  and  that  it 
has  no  present  authorization  to  operate 
at  lower  power,  the  Board  cannot  con¬ 
clude  that  WSAY  is  technically  qualified 
to  remain  a  Commission  licensee.  Cf. 
DuPage  County  Broadcasting,  Inc..  21 
FCC  2d  395,  18  RR  2d  321  (1970) .  Conse¬ 
quently,  we  will  designate  a  technical 
qualifications  issue  requiring  that  Fed¬ 
eral  submit  evidence  of  current  ability 
to  operate  at  its  licensed  power.  How¬ 
ever,  we  wish  to  ranphasize  that  if  Fed¬ 
eral  is  able  to  meet  this  requirement, 
further  inquiry  into  its  technical  quali¬ 
fications  is  unwarranted  pursuant  to  the 
Commission’s  determination  that  past 
technical  deficiencies  did  not  warrant 
further  inquiry  at  hearing  and  in  light 
of  movants’  failure  to  raise  significant 
questions  regarding  the  remainder  of 


»  Specifically,  it  appears  that  Federal  did 
notify  the  FAA  of  Its  malfunctioning  tower 
lights  as  required  by  B\ile  17.49;  that  field 
Intensity  readings  were  made  at  Intervals  of 
26-S7  days  which  constitutes  a  de  minimts 
violation  of  ttie  Commission’s  thirty-day  re¬ 
quirement;  that  normal  radiator  current 
measurements  were  made  in  compliance  with 
Rule  73.113(a)(2);  and  that  the  polarities 
used  are  correct  in  the  context  of  Federal's 
logging  procedures.  In  addition,  movants 
have  failed  to  show  that  the  variance  be¬ 
tween  Federal’s  directional  array  tower  phase 
readings  and  those  specified  In  its  applica¬ 
tion  is  sufficient  to  affect  the  WSAY  direc¬ 
tional  pattern,  nor  have  they  established 
that  the  variance  between  Federal’s  remote 
base  current  ratios  and  those  in  its  applica¬ 
tion  exceed  the  5%  tolerance  allowed  by  Rule 
73.52(b).  At  any  rate.  Federal  c^lrrently  has 
Commission  authorization  to  operate  at  vari¬ 
ance  on  antenna  phases  and  current  ratios. 

**  WhUe  Federal  did  receive  temporary 
Commission  authorization  to  operate  at  1000 
watts  on  June  4,  1976.  this  authorization  ex¬ 
pired  on  July  4.  1976,  and  the  Board  has 
found  nothing  in  Commission  files  to  Indi¬ 
cate  that  WSAY  has  regained  the  capacity  to 
operate  at  Its  licensed  power. 


Federal’s  newly  submitted  technical 
data. 

'Outdated  Rate  Cards  Issue 
(Request  Issue  (h) ) 

22.  In  support  of  its  next  r^uest.  mov¬ 
ants  allege  that  for  at  least  eleven 
months  after  WSAY  began  operating  at 
a  reduced  power  of  1000  watts  on  Janu¬ 
ary  8, 1971,  it  continued  to  use  rate  cards 
identifying  itself  as  a  “5000  watt”  sta¬ 
tion."  Movants  assert  that  these  rate 
cards  also  incorrectly  identify  WSAY  as 
a  “Night  and  Day”  station,  Rochester 
as  the  “20th  market,”  and  that  they  in¬ 
vited  political  advertising  from  repre¬ 
sentatives  of  “recognized  political  par¬ 
ties”  only  in  violation  of  the  Commis¬ 
sion’s  political  broadcasting  rules.  Addi¬ 
tionally,  it  is  alleged  that  on  January  1. 
1973,  Federal  introduced  a  new  rate  card 
which  made  no  mention  of  the  station’s 
current  operating  power  thereby  effec¬ 
tively  leading  advertisers  into  believing 
that  WSAY  was  operating  at  its  licensed 
capacity."  Finally,  it  is  alleged  that 
WSAY  broadcast  promoticmal  an¬ 
nouncements  identifying  itself  as  having 
“5000  powerful  watts”  for  one  month 
after  its  power  was  reduced  in  January 
1971,  and  that  a  similar  annoimcement 
was  broadcast  over  WSAY  as  late  as 
May  31,  1973.  The  Broadcast  Bureau, 
in  its  comments,  supports  addition  of  the 
requested  issue. 

23.  While  Federal  argues  in  opposition 
that  the  Commission  summarily  denied 
a  request  for  a  rate  card  issue  in  its 
designation  Order,  our  review  of  that 
Order  reveals  that  the  Commission  did 
not  consider  or  dispose  of  these  allega¬ 
tions.  Consequently,  the  Board  is  re¬ 
quired  to  consider  movants’  request  on 
its  merits.  Atlantic  Broadcasting  Co. 
(WUST),  supra.  In  its  opposition.  Fed¬ 
eral  has  made  no  attempt  to  doxy  al¬ 
legations  that  it  continued  to  distribute 
rate  cards  and  broadcast  prcrniotlonal 
announcements  Identifying  itself  as  a 
5000  watt  station  during  the  period  in 
which  it  was  operating  at  1000  watts. 


"In  support,  it  Is  alleged  that  Federal 
filed  such  a  rate  card  with  the  Commission 
on  October  8,  1971,  and  that  movants  them¬ 
selves  received  such  a  rate  card  from  Station 
WSAY  in  November  1971. 

•  Movants  note  In  this  regard  that  the  1973 
edition  of  the  Broadcasting  Yearbook,  which 
is  available  as  a  reference  for  potential  ad¬ 
vertisers,  continued  to  list  WSAY  as  operat¬ 
ing  at  5000  watts. 

^’The  Board  does  not  view  movants’  re¬ 
maining  allegations  as  sufficient  to  require 
further  inquiry.  First,  while  WSAY  was  iden¬ 
tified  as  a  “Night  and  Day"  station,  there  is 
no  indication  that  this  description  would 
mislead  prospective  advertisers  into  believ¬ 
ing  that  WSAY  operates  at  more  than  the 
18.5  hours  daily  and  16.5  hours  on  Sunday 
specified  in  its  1972  renewal  application.  Sec¬ 
ond.  Federal’s  rate  card  stated  that  its  char¬ 
acterization  of  Rochester  as  the  “20th  mar¬ 
ket”  was  based  on  SRDS  tables  relating  to 
consumer  spendable  Income  per  household 
and  the  Board  has  verified  the  accuracy  of 
this  representation.  FlnaUy,  movants  have 
failed  to  aUege  q)ecific  instances  where  Fed¬ 
eral  has  refused  time  to  pcfiltlcal  candidates 
other  than  those  belonging  to  "recognized 
political  parties”  in  violation  of  Rule  73.290. 


Moreover,  tlie  evidence  before  us  indi¬ 
cates  that  at  least  one  such  promotion¬ 
al  announcement  was  broadcast  as  long 
as  two  years  after  the  station’s  power 
had  been  reduced.  Consequently,  serious 
questions  have  been  raised  with  regard 
to  whether  Federal  has  violated  the 
Commission’s  stringent  standards  re¬ 
quiring  full  disclosure  and  complete  can¬ 
dor  by  licensees  with  regard  to  repre¬ 
sentations  of  station  ix>wer  and  coverage 
made  to  the  public  and  potential  adver¬ 
tisers.  See  Motion  for  Declaratory  Rul¬ 
ing  on  Broadcast  Station’'^  Promotional 
Practices.  FCC  75-808,  34  RR  2d  741 
(1975).  Accordingly,  an  appropriate  is¬ 
sue  will  be  designated.”  Cf.  J.  Sherwood, 
Inc.,  FCC  76R-226,  released  August  10,' 
1976;  Key  Broadcasting  Corp.,  40  FCC 
2d  526,  27  RR  2d  208  (Rev.  Bd.  1973). 

Hypoed  Ratings  (Requested  Issue  (i)) 

24.  Movants  contend  that  in  the 
spring  and/or  fall  of  1972, 1973,  and  1974, 
WSAY  broadcast  announcements  re¬ 
questing  the  listening  public  to  identify 
themselves  as  “WSAY  listeners”  if  in¬ 
terviewed  by  a  radio  rating  service.  It  Is 
argued  that  this  conduct  constituted  an 
attempt  to  hypo  WSAY  station  ratings. 
However,  the  Commission  considered 
and  disposed  of  these  allegations  in  its 
designation  Order  (see  Order,  supra,  at 
note  2)  and  no  evidence  of  note  has  b^n 
presented  to  the  Board  which  was  not  be¬ 
fore  the  Commission  at  that  time.  Ac¬ 
cordingly,  this  request  will  be  denied 
pursuant  to  the  doctrine  of  Atlantic 
Broadcasting  Co.  (WlfSr),  supra.’ 

Racial  Discrimination  in  the  A’ttempt- 

ED  Sale  op  WSAY  (Requested  Issue 

(k)) 

25.  In  support  of  allegations  that  Fed¬ 
eral  discriminated  cm  the  basis  of  race 
in  its  attempt  to  sell  WSAY,  movants 
contend  that  Monroe  Coimty  Broadcast¬ 
ers,  Ltd.,  a  group  of  Rochester  area 
Black  business  and  community  leaders, 
approached  Federal  in  1967  and  again  in 
1973  to  express  an  Interest  in  purchas¬ 
ing  WSAY  for  $550,000."  In  both  in¬ 
stances,  Federal  allegedly  rejected  ttie 
offering  price  as  too  low.  However,  mov¬ 
ants  assert  that  an  “asset  purchase 
agreement”  filed  with  the  Cominisslon  on 
March  5.  1976,  Indicates  that  Federal 
has  subsequently  negotiated  an  agree¬ 
ment  of  sale  with  a  white-  non-local 
buyer  without  making  any  attempt  to 
contact  Monroe  County  Broadcasters, 
Ltd.  It  is  alleged  that  these  facts  indi¬ 
cate  that  Federal  deliberately  sought  to 
avoid  black  ownership  of  WSAY,  and 
movants  assert  that  a  disquahfsdng  issue 
is  warranted  on  this  basis,  citing  TV-9, 
Inc.,  161  U.S.  App.  D.C.  347,  495  F.  2d 
929  (1973). 

26.  The  facts  as  alleged  by  movants 
are  insufficient  to  raise  any  substantial 


“Though  movants’  motion  to  enlarge  is¬ 
sues  also  contained  allegations  pertaining  to 
the  efforts  of  another  local  black  organiza¬ 
tion,  Metropolitan  Media  Group,  to  purchase 
WSAY,  it  has  withdrawn  these  allegations 
in  Its  addenda  to  reply,  filed  August  20.  1976. 
due  to  an  inability  to  obtain  supporting  doc¬ 
umentation. 
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questions  regarding  the  propriety  of 
Federal’s  actions  in  negotiating  for  the 
sale  of  WSAY.  Thus,  movants  do  not 
dispute  Federal’s  claim  that  the  1967 
and  1973  negotiations  between  Federal 
and  Monroe  County  Broadcasters,  were 
terminated  by  mutual  agreement  based 
on  an  inability  to  come  to  terms  regard¬ 
ing  an  appropriate  sale  price.  Further¬ 
more,  there  is  no  assertion  that  Monroe 
expressed  a  continuing  Interest  in  pur¬ 
chasing  WSAY  subsequ^t  to  1973  and,  in 
fact.  Federal’s  affiant,  who  participated 
in  the  1973  negotiations,”  states  that 
after  bargaining  efforts  broke  down,  it 
was  understood  by  all  parties  that  Mon¬ 
roe  was  abandoning  its  efforts  to  pur¬ 
chase  WSAY  in  favor  of  seeking  an  FM 
station  in  the  Rochester  area.  Since  there 
is  no  requirement  that  Commission  li¬ 
censees  seek  out  minority  buyers  for  their 
stations,  movants’  request  for  an  issue 
will  be  denied.  Cf.  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  §  310(b)  .** 

Lack  op  Control  Over  Station  Opera¬ 
tions  (Requested  Issue  (1) ) 

27.  Movants  contend  that  there  are 
several  factors  Indicating  that  Gordon 
Brown  (who  is  a  principal  of  both  Fed¬ 
eral  and  Niagara)  has  exercised  insuffi¬ 
cient  control  over  WNIA  station  opera¬ 
tions.  Specifically,  movants  contend  that 
while  WNIA  and  WSAY  have  similar  for¬ 
mats  and  WNIA’s  market  is  over  twice  as 
large  as  that  of  WSAY,  WNIA  showed  a 
1975  loss  of  $35,479,  while  WSAY  prof¬ 
ited  by  $6,656  during  the  same  period. 
Additionally,  it  is  contended  that  logging 
practices  at  WNIA  are  Inaccurate  and 
differ  from  those  at  WSAY;  that  Brown 
does  not  devote  sufficient  time  to  the 
operation  of  WNIA;  that  the  WNIA  sta¬ 
tion  manager  has  no  apparent  authority 
to  undertake  basic  management  func¬ 
tions  such  as  the  Initiation  of  public 
affairs  programming;  and  that  conse¬ 
quently  the  station  is  not  operating  with 
sufficient  management  control.  The  Re¬ 
view  Board  will  deny  movants’  request. 
Allegations  that  losses  at  WNIA  and 
Inaccuracies  in  the  WNIA  station  logs 
are  attributable  to  lack  of  management 
control  are  purely  speculative.  Similar¬ 
ly,  movants  have  failed  to  attach  affi¬ 
davits  by  persons  having  personal 
knowledge  of  the  facts  in  support  of 
their  assertion  that  Brown  devotes  in¬ 
sufficient  time  to  the  operation  of  WNIA 
and  that  the  WNIA  station  manager 
has  insufficient  authority.  Accordingly, 
movants’  request  must  be  denied  for 
failure  to  comply  with  the  require¬ 
ments  of  Rule  1.229(d) . 

Diligence  Issues  (Requested  Issues  (m) 
AND  (0) ) 

28.  Movants  next  request  issues  to 
determine  whether  Federal  and  Nl- 


”  Federal  has  attached  the  affidavit  to 
John  B.  Oarrity,  a  Bochester  attcxney  who 
states  that  he  acted  as  an  intermediary  be¬ 
tween  Federal  and  Monroe  during  the  1978 
negotiations. 

M  tV-9,  Ine.,  supra,  cited  by  movants.  Is 
lniq>poslte  as  that  case  merely  stands  for 


agara  are  reasonably  aware  of  Com¬ 
mission  rules  and  to  determine  whether 
they  have  demonstrate  such  Ineptness 
as  to  reflect  im  their  qualifica¬ 
tions  as  Commission  licensees.  In  sup¬ 
port  of  their  first  request,  movants  al¬ 
lege  that  neither  applicant  Is  a  novice 
in  the  communications  field,  that  each 
applicant  repeatedly  violated  the  Com¬ 
mission’s  public  file,  ascertainment, 
logging,  programming,  and  equal  em¬ 
ployment  rules,  among  others,  and  that 
this  pattern  of  non-compliance  evi¬ 
dences  a  deliberate  disregard  or  lack 
of  awareness  of  Commission  standards. 
Movants  base  their  request  for  inept¬ 
ness  issues,  inter  alia,  on  allegations 
that  no  sales  personnel  were  hired  for 
the  stations,  that  technical  problems  at 
WSAY  remained  imresolved  for  a  four 
year  period,  that  an  affirmative  action 
plan  has  never  been  submitted  for 
WNIA,  and  that  rate  card,  public  file, 
and  ex  parte  violations  by  the  applicants 
appear  to  have  been  based  in  part  on 
inept  management. 

29.  The  Board  will  deny  the  requested 
issues.  First,  we  see  no  reason,  based  on 
the  conclusory  allegations  before  us,  to 
order  an  inquiry  into  what  steps  the  ap¬ 
plicants  have  taken  to  become  aware  of 
Commission  requirements,  nor  what 
purpose  would  be  served  by  such  an 
inquiry.  Second,  Ineptness  issues  are 
warranted  only  where  an  applicant’s 
conduct  involves  “relevant  matters  of 
major  significance”  and  where  the  con¬ 
duct  discloses  “a  pattern  of  careless¬ 
ness  and  inadvertence.”  Rust  Com¬ 
munications  Group,  Inc.,  supra;  Folk¬ 
ways  Broadcasting  Co.,  Inc.,  26  FCC 
2d  175,  20  RR  2d  528  (Rev.  Bd.  1970).  In 
the  opinion  of  the  Board,  movants’  al¬ 
legations  fail  to  meet  these  standards. 
Thus,  while  several  issues  have  been 
designated  in  this  proceeding  against 
each  applicant,  movants  have  not  al¬ 
leged  with  specificity  that^  the  mat¬ 
ters  underlying  these  Issues  constitute 
a  pattern  of  carelessness  or  other  im¬ 
proper  behavior  which  would  call  into 
question  the  applicants’  overall  conduct 
as  Commission  licensees.  Consequently, 
we  believe  that  the  existing  issues  pro¬ 
vide  ample  opportunity  to  explore  the 
alleged  rule  violations  cited  by  mov¬ 
ants  without  specification  of  additional 
issues.  Cf.  Rust  Communications  Group, 
Inc.,  supra. 

Financial  Issues  (Requested  Issue  (n) ) 

30.  In  support  of  their  request  for  a 
financial  issue,  movants  contend  that 
the  applicants  themselves  have  request¬ 
ed  issues  relating  to  the  extent  of  Gor¬ 
don  Brown’s  personal  financing  of  Bta- 
tlons  WSAY  and  WNIA,  and  that  this 
request  constitutes  a  virtual  admission 
that  the  stations  have  experienced  sig¬ 
nificant  financial  difficulties.  Moreover, 
according  to  movants,  the  applicants 
have  admitted  that  financial  difficulties 


the  proposition  that  under  certain  circum¬ 
stances  the  Commission  will  award  compara¬ 
tive  merit  to  an  applicant  with  minority 
ownership. 


caused  the  discontinuance  of  certain 
public  affairs  programming,  noncompli¬ 
ance  with  the  Commission’s  technical 
rules,  defective  ascertainment  efforts, 
and  other  station  deficiencies.  Conse¬ 
quently,  it  is  alleged  that  a  “service  to  fi¬ 
nance  nexus”  has  been  established  and 
an  appropriate  financial  issue  is  war¬ 
ranted.  Additionally,  in  a  reply  pleading, 
filed  December  9,  1976,  RBMC  requ^ts 
that  the  Board  take  official  notice  of  Ni¬ 
agara’s  request  for  additional  authority 
to  remain  silent,  filed  with  the  Com¬ 
mission  on  December  8,  1976.  RBMC 
contends  that  this  request  is  predicated 
on  a  lack  of  adequate  working  capital, 
and  that  Niagara  has  thus  conceded 
that  it  lacks  the  financial  capability  to 
continue  operation  of  WNIA. 

31.  The  Board  agrees  with  the  Broad¬ 
cast  Bureau  that  the  allegations  made 
by  movants  in  their  petition  to  enlarge 
are  Insufficient  to  warrant  the  addition 
of  specific  financial  issues.*  However,  we 
will  take  official  notice  of  the  fact  that 
WNIA  ceased  operations  on  June  27. 
1976;  that  the  Commission,  by  Order 
FCC  76-831,  released  September  9,  197C. 
granted  Niagara  authority  to  remain 
silent  imtll  December  8,  1976,  based  cm  a 
shortage  of  working  capital;  and  that 
cm  December  8,  1976,  Niagara  filed  a  re¬ 
quest  for  additional  authority  to  remain 
silent  for  an  indeterminate  period  allep- 
Ing  a  further  deterioration  of  Brown'.c 
physical  condition  and  further  depletion 
of  its  financial  resources.  We  agree  witli 
the  Brcxlcast  Bureau,  as  argued  in  i  s 
comments  filed  on  November  29,  197«. 
that  this  recpiest  for  additional  authority 
to  remain  ^ent  raises  serious  questions 
as  to  whether  Niagara  will  regain  the 
financial  c^apacity  to  operate  WNIA,  and 
accordingly  we  will,  on  our  own  motion, 
designate  an  appropriate  financial  issue. 
Cf.  Application  For  Renewal  of  Liccns'-. 
FCC  76-264,  37  RR  2d  1  (1976) . 

Misrepresentation  Issue  f Requested 
Issue  (p) ) 

32.  Movants  base  their  reciuest  for  a 
misrepresentation  issue  on  numerous 
allegations  made  against  J)oth  appli¬ 
cants.  For  the  sake  of  clarity,  the  Board 
will  consider  and  dispose  of  eac;h  allega¬ 
tion  s^arately.  First,  it  is  contended 
that  WSAY’s  1972  and  1975  renewal  ap¬ 
plications  claim  that  Icmal  blacks  express 
pleasure  upon  seeing  the  WSAY  news 
car,  but  that  WSAY  in  fact  has  no  news 
car.  This  allegation  is  without  substance, 
as  the  WSAY  application  merely  made 
reference  to  bs^tanders’  reactions  to  the 
WSAY  call  letters  displayed  on  employee 
vehicles  and  did  not  claim  that  WSAY 
owned  a  news  car.  Second,  it  is  contend¬ 
ed  that  although  the  aimhcants  claim 
that  their  1972  and  1975  lists  of  ascer¬ 
tained  needs  were  based  on  information 
gathered  through  local  telephone  calls, 
these  lists  constituted  the  text  of  on- 


We  note  that  the  applicants'  request  for 
financial  issues,  referred  to  by  movants  tn 
support  of  their  financial  request,  has  been 
denied.  See  Order,  FCC  TSB-dSS,  released 
November  10,  1976. 
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the-air  broadcasts  made  prior  to  the 
specified  calls.  However,  there  is  no 
evidence  controverting  the  ai^licants’ 
claim  that  the  list  of  needs  ctmtained  in 
the  broadcasts  was  subsequently  affirmed 
by  telephone  calls  and  other  oral  cwn- 
munications  from  the  public.  Conse¬ 
quently,  substantial  questions  of  misrep¬ 
resentation  have  not  been  raised. 
Third,  it  is  argued  that  WSAY’s  com¬ 
plete  list  of  ascertained  needs  was  not 
prepared  until  shortly  before  it  was  sub¬ 
mitted  to  the  Commission  for  the  first 
time  in  1976,  contrary  to  the  applicant's 
representations.  This  allegation  is  also 
without  merit,  as  Federal  has  admitted 
that  the  final  list  was  compiled  in  1976, 
but  states  that  it  was  based  on  commu¬ 
nity  leader  interview  forms  which  were 
made  during  its  1972  ascertainment 
efforts.*  Fourth,  movants  aver  that  al¬ 
though  WSAY  has  no  local  news  opera¬ 
tion,  its  1972  application  claims  that 
40  of  the  station  s  neivs  vras  local  and 
state  related.  This  allegation  does  not 
raise  a  substantial  question  of  misrepre¬ 
sentation  since  movants  have  not  refuted 
Federal’s  claim,  made  in  its  1972  appli¬ 
cation,  that  local  news  is  gathered  by 
mail,  while  state  and  area  news  is  ob¬ 
tained  from  a  United  Press  teletype  serv¬ 
ice.  Moreover,  to  the  extent  that  this 
allegation  relates  to  inadequate  cover¬ 
age  of  local  news,  it  may  be  fully  ex¬ 
plored  imder  the  programming  respon¬ 
siveness  issue  already  designated  by  the 
Commission. 

33.  Next,  it  is  contended  that  WNIA 
has  improperly  characterized  certain  of 
its  programs  as  meeting  specific  com¬ 
munity  needs.  However,  movants  have 
not  shown  that  Niagara’s  statements  in 
this  regard  refieet  anything  other  than 
a  good  faith  judgment.  Movants  also 
characterize  as  “impossible”  Niagara’s 
claim  that  its  station  has  received  no 
complaint  letters;  however,  this  allega¬ 
tion  is  based  solely  on  speculation  and 
surmise.  Next,  movants  allege  that 
WS*AY  gave  the  Commission  and  the 
press  contradictory  explanations  for  its 
cancellation  of  the  Jack  Anderson  pro¬ 
gram.  However,  a  copy  of  the  press 
statement  has  not  been  submitted  to  the 
Board,  nor  have  movants  shown  that 
any  contradiction  which  may  exist  re¬ 
sulted  from  deliberate  misrepresenta¬ 
tion.  Finally,  it  is  asserted  that  the  ap¬ 
plicants’  ad  hcxninem  attacks  against 
movants  (see  para.  16,  supra)  contained 
“blatant  distortion  and  untruths.”  How¬ 
ever,  the  “attacks”  referred  to  do  not 
appear  to  be  based  on  deliberate  distor¬ 
tions  of  factual  evidence,  but  rather,  as 
noted  in  para.  17,  supra,  appear  to  con¬ 
stitute  patently  ill-tempered  and  gen¬ 
erally  unsupported  charges  which,  in 
our  view,  do  not  raise  smous  questions 
of  misrepresentation.  In  sum.  the  Board 
does  not  find  that  the  allegations  of  mis¬ 
representation  ccmtained  in  movants’ 
motion  to  enlarge  issues,  whether  con- 

^  Federal’s  contention  in  this  regard  has 
been  substantiated  by  the  submission  of  its 
1972  community  leader  interview  forms  wttti 
its  Motion  for  Summary  Judgmmt,  filed  Sep¬ 
tember  17,  1976  at  Volume  m. 


sidered  singly  or  cumulatively)  are  suffi¬ 
cient  to  require  further  inquiry. 

34.  However,  in  its  supplonent  to  mo¬ 
tion  to  enlarge  and  modify  issues,  filed 
October  26,  1976,  RBMC  has  raised  nu¬ 
merous  additional  allegatitms  qf  mis¬ 
representation.  While,  as  noted  at  note 
2,  supra,  the  majority  of  these  matters 
do  not  raise  questions  of  potential  deci¬ 
sional  significance  which  would  warrant 
consideration  despite  the  untimely  filing 
of  this  pleading,  there  is  one  matter 
which  appiears  to  raise  serious  questions 
of  misrepresentation.  Thus,  RBMC  avers 
that  while  Niagara’s  1975  supplemental 
renewal  application  represents  that  two 
news  teletype  services  ”  were  added  to 
the  station’s  news  programming  service, 
Niagara’s  October  1,  1976  response  to 
Interrogatory  42  indicates  that  these 
services  were  terminated  in  January 
1975.  In  opposition,  the  applicants  argue 
that  Niagara’s  failure  to  mention  ter¬ 
mination  of  these  services  was  a  “minor 
error”  since  the  news  material  supplied 
by  these  teletj-pes  was  continued  with 
alternative  sources.®  The  Board  cannot 
agree  that  this  matter  constitutes  a 
“minor  error”  in  view  of  the  fact  that  Ni¬ 
agara’s  1972  application  claimed  that 
over  90%  of  WNIA’s  news  was  local  and 
community  related  and  yet,  other  than 
these  two  teletype  services,  WNIA  ap¬ 
parently  relies  largely  on  mail  from  the 
general  public  as  its  source  for  local 
news  programming.  In  this  context,  the 
alleged  misrepresentation  takes  on  a  sig¬ 
nificance  which  it  might  not  otherwise 
have.  Consequently,  we  agree  with  the 
Broadcast  Bureau  that  further  inquiry 
is  warranted  into  this  matter,®  and  an 
appropriate  issue  wall  be  added. 

35.  Finally,  as  noted  at  note  2,  supra, 
RBMC’s  further  supplement  to  motion 
to  enlarge  and  modify  issues,  filed  De¬ 
cember  13,  1976,  is  based  on  newly  dis¬ 
covered  evidence  and  therefore  warrants 
consideration  by  the  Board.  In  that 
pleading,  RBMC  alleges  that  ascertain¬ 
ment  and  misrepresentation  issues 
should  be  added  on  the  basis  of  discrep¬ 
ancies  between  the  applicant’s  original 
representations  regarding  their  1972 
public  surveys  and  the  newly  discovered 
1972  public  survey  worksheets.  Specifi¬ 
cally,  RBMC  alleges,  inter  alia,  that 
worksheets  for  23  of  Niagara’s  claimed 
212  contacts  with  the  general  public  are 

One  of  these  services  supplies  informa¬ 
tion  on  school  closings  and  other  significant 
local  news,  while  the  other  supplies  infor¬ 
mation  on  weather  conditions. 

“The  appUcants  also  correctly  note  that 
the  statement  referred  to  by  movant  re¬ 
garding  the  addition  of  these  teletypes  was 
Included  under  the  “Past  Programming” 
section  of  Niagara's  1972  application.  Under 
the  “Future  Programming”  section  of  its 
1972  application,  Niagara  stated  “Essentially 
the  same  as  past  programming.” 

“Though  the  Bureau  also  supports  addi¬ 
tion  of  a  misrepresentation  issue  on  the 
basis  of  an  apparent  discrepancy  between 
Federal’s  claim  that  records  are  not  kept  on 
Incumbent  employees  and  movants’  asser¬ 
tion  that  such  records  have  been  kept  on 
one  inciimbent  black  employee,  the  Board 
does  not  view  this  matter  as  sufficiently  sig¬ 
nificant  to  warrant  further  inquiry. 


missing;  that  Federal  apparently  only 
contacted  138  of  its  claimed  255  member 
sample;  that  the  applicants’  surveys  ap¬ 
pear  to  have  been  conducted  by  parties 
other  than  those  originally  represented; 
that  Niagara’s  survey  does  not  appear  to 
have  been  conducted  on  a  random  basis; 
and  that  “prompting”  of  the  public  ap¬ 
pears  to  have  occurred  during  the  con¬ 
tacts.  In  opposition,  Federal  and  Niagara 
contend,  inter  alia,  that  worksheets  for 
only  19  of  Niagara’s  claimed  public  sur¬ 
vey  contacts  are  missing;  that  the  work¬ 
sheets  evidence  at  least  202  contacts  by 
Federal;  and  that  the  five  year  passage 
of  time  accounts  for  the  applicant’s  cur¬ 
rent  inability  to  substantiate  the  re¬ 
mainder  of  their  1972  public  survey  con¬ 
tacts.  The  Board  agrees  with  the  Bureau 
that  the  requested  issuer  are  unwar¬ 
ranted.  As  to  the  ascertainment  request, 
we  do  not  view  these  new  allegations  as 
sufficiently  serious  to  alter  the  Commis¬ 
sion’s  original  determination  that  issues 
going  to  the  applicant’s  1972  ascertain¬ 
ment  efforts  would  be  inappropriate  in 
this  case  (see  discussion  at  para.  3. 
supra) .  Moreover,  the  alleged  discrep¬ 
ancies  between  the  applicants’  original 
representations  and  their  1972  work¬ 
sheets  are  not  sufficient  to  raise  substan¬ 
tial  questions  of  misrepresentation.  Spe¬ 
cifically,  RBMC’s  reliance  on  missing 
worksheets  does  not  adequately  establish 
that  fewer  persons  were  contacted  by  the 
applicants  than  originally  represented. 
Compare  California  Stereo.  Inc.,  39  FCC 
2d  401.  26  RR  2d  887  (Rev.  Bd.  1973) .  We 
note,  however,  that  the  alleged  defi¬ 
ciencies  in  the  applicants’  1972  surveys 
may  be  pertinent  to  the  programming  re¬ 
sponsiveness  issues  already  designated  by 
the  Commission. 

36.  Accordingly,  it  is  ordered.  That  the 
“good  cause  showing  for  late  filed  motion 
to  modify  and  enlarge  issues,”  filed  June 
8,  1976,  by  Rochester  Black  Media  Coali¬ 
tion,  Action  for  a  Better  Community, 
Inc.,  Genesee  Valley  Chapter  of  the  Na¬ 
tional  Organization  for  Women,  and 
Build,  Inc.,  is  granted;  and 

37.  It  is  further  ordered.  That  the  mo¬ 
tion  to  accept  late  filed  opposition  to 
supplemental  request  for  oral  argument, 
filed  September  16,  1976,  by  Rochester 
Black  Media  Coalition,  is  granted;  and 

38.  It  is  further  ordered.  That  the  sup¬ 
plemental  request  for  oral  argument, 
filed  September  3,  1976,  by  Federal 
Broadcasting  System,  Inc.,  and  Niagara 
Broadcasting  System,  is  denied;  and 

39.  It  is  further  ordered.  That  the  mo¬ 
tion  to  dismiss  supplement  to  motion  to 
enlarge  and  modify  issues,  filed  Novem¬ 
ber  24,  1976,  by  Federal  Broadcasting 
System,  Inc.  and  Niagara  Broadcasting 
System,  is  denied  to  the  extent  indicated 
herein,  and  is  granted  in  all  other  re¬ 
spects;  and 

40.  It  is  further  ordered.  That  the  re¬ 
quest  for  permission  to  file  consolidated 
response,  filed  December  23,  1976,  by 
Federal  Broadcasting  System,  Inc.  and 
Niagara  Broadcasting  System,  is  granted 
to  the  extent  indicated  herein,  and  is 
denied  in  all  other  respects;  and 

41.  It  is  further  ordered.  That  the  mo¬ 
tion  to  modify  and  enlarge  issues,  filed 
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June  8,  1976,  by  Rochester  Black  Media 
Coalition,  Action  for  a  Better  Commu¬ 
nity,  Inc.,  Genesee  Valley  Chapter  of  the 
National  Organizatlcm  for  Women,  and 
Build,  Inc.,  is  granted  to  the  extent  indi¬ 
cated  herein,  and  is  denied  in  all  other 
respects;  and  the  issues  in  this  proceed¬ 
ing  are  enlarged  to  include  the  following 
issues: 

(1)  With  respect  to  the  application  of 
Federal  Broadcasting  System,  Inc.,  for 
renewal  of  license  for  Station  WSAY, 
Rochester,  New  York: 

(a)  To  determine  whether  Federal 
Broadcasting  System,  Inc.  made  rea¬ 
sonable  and  good  faith  efforts  to  carry 
out  its  non-entertainment  programming 
proposals  as  set  forth  in  its  1969  and  1972 
applications  for  renewal  of  license  for 
Station  WSAY  during  the  1969-1972  and 
1972-1975  license  terms. 

(b)  To  determine  whether  Federal 
Broadcasting  System,  Inc.,  has  resumed 
and  is  able  to  maintain  op>eration  of  Sta¬ 
tion  WSAY  at  its  licensed  capacity  of 
5000  watts. 

(c)  To  determine  whether  Federal 
Broadcasting  System,  Inc.,  misrepre¬ 
sented  the  actual  opierating  power  of  Sta¬ 
tion  WSAY  to  the  public  and  to  potential 
advertisers. 

(d)  To  determine,  in  light  of  the  evi¬ 
dence  adduced  under  the  above  issues, 
whether  Federal  Broadcasting  System, 
Inc.  has  the  requisite  qualifications  to  be 
a  Commissicm  licensee. 

(2)  With  respect  to  the  apphcation  of 
Niagara  Broadcasting  System  for  re¬ 
newal  of  license  for  Station  WNIA, 
Cheektowaga,  New  York; 

(a)  To  determine  whether  Niagara 
Broadcasting  System  made  reasonable 
and  good  faith  efforts  to  carry  out  its 
non-entertainment  programming  pro¬ 
posals  as  set  forth  in  its  1969  and  1972 
applications  for  renewal  of  license  for 
Station  WNIA  during  the  1969-1972  and 
1972-1975  license  terms. 

(b)  To  determine  whether  Niagara 
Broadcasting  System  is  financially  quali¬ 
fied  to  resume  and  maintain  WNIA  sta¬ 
tion  operations. 

(c)  To  determine  whether  Niagara 
Broadcasting  System  misrepresented  the 
news  teletype  services  then  available  at 
WNIA  in  its  1975  supplemental  renewal 
application. 

(d)  To  determine,  in  light  of  the  evi¬ 
dence  adduced  pursuant  to  the  above  is¬ 
sues,  whether  Niagara  Broadcasting 
System  has  the  requisite  qualifications  to 
be  a  Commission  licensee. 

42.  It  is  further  ordered.  That  the  bur¬ 
den  of  proceeding  with  the  introduction 
of  evidence  imder  issue  (1)  (c)  shall  be 
on  Rochester  Black  Media  Coalition; 
Genessee  Valley  Chapter  of  the  National 
Organization  for  Women  and  Build,  Inc.; 
and  that  the  burden  of  proceeding  under 
issues  (1)  (a)  and  (1)  (b)  and  the  burden 
of  proof  with  resp>ect  to  issues  (1)  (a)-(l) 
(d)  shall  be  on  Federal  Broadcasting 
System,  Inc. 

43.  It  is  further  ordered.  That  the  bur¬ 
den  of  proceeding  with  the  introduction 
of  evidence  imder  issue  (2)  (c)  shall  be 
on  Rochester  Black  Media  Coalition;  and 
that  the  burden  of  proceeding  under  is¬ 


sues  (2)  (&)  and  (2)  (b)  and  the  butdCB 
of  proof  under  Issues  (2)  (a)-(2)  (d)  shall 
be  on  Niagara  Broadcasting  System. 

FEDRAL  ComCUNICATIONS 
COlOflSSION, 

VmcKNT  J.  Mullins, 

Secretary. 

[FR  Doc.77-3624  Piled  2-3-77;8:46  am] 


COMMON  CARRIER  SERVICES 
INFORMATION 

Applications  Accepted  for  Filing 
[Report  No.  843] 

January  31,  1977. 

The  applications  listed  herein  have 
been  found,  upon  initial  review,  to  be  ac¬ 
ceptable  for  filing.  Tile  Commission  re¬ 
serves  the  right  to  return  any  of  these 
applications,  if  upon  further  examina¬ 
tion,  it  is  determined  they  are  defective 
and  not  in  conformance  with  the  Com¬ 
mission’s  Rules  and  Regulations  or  its 
policies. 

Final  action  will  not  be  taken  on  any  of 
these  applications  earlier  than  31  days 
following  the  date  of  this  notice,  except 
for  radio  applications  not  requiring  a  30 
day  notice  period  (See  §  309(c)  of  the 
Communications  Act) ,  applications  filed 
under  Part  68,  applications  filed  under 
Part  63  relative  to  small  projects,  or  as 
otherwise  noted.  Unless  specified  to  the 
contrary,  comments  or  petitions  may  be 
filed  concerning  radio  and  Sectkm  214 
applications  within  30  days  of  the  date 
of  this  notice  and  within  20  days  for  Part 
68  applications. 

In  order  for  an  application  filed  under 
Part  21  of  the  Commission’s  Rules  (Do¬ 
mestic  Public  Radio  Services)  to  be  con¬ 
sidered  mutually  exclusive  with  any  other 
such  application  appearing  herein,  it 
must  be  substantially  complete  and  ten¬ 
dered  for  filing  by  whichever  date  is  ear¬ 
lier:  (a)  the  close  of  business  one  busi¬ 
ness  day  preceding  the  day  on  which  the 
Commission  takes  action  <«  the  previous¬ 
ly  filed  application;  or  (b)  within  60  days 
after  the  date  of  the  public  notice  list¬ 
ing  the  first  prior  filed  application  (with 
which  the  subsequent  application  is  in 
conflict)  as  having  been  accepted  for 
filing.  In  common  carrier  radio  services 
other  than  those  listed  under  Part  21, 
the  cut-off  date  for  filing  a  mutually  ex¬ 
clusive  application  is  the  close  of  busi¬ 
ness  one  iMisiness  day  preceding  the  day 
on  which  the  prevloiisly  filed  applicatkm 
is  designated  for  hearing.  With  limited 
exceptions,  an  application  which  is  sub¬ 
sequently  amended  by  a  major  change 
w’iU  be  considered  as  a  newly  filed  ap¬ 
plication  for  purposes  of  the  cut-off  rule. 
ISee  §  1.227(b)  (3)  and  21.30(b)  of  the 
Commission’s  Rules.] 

Federal  Communications 
Commission, 

Vincent  J.  Mullins, 

Secretary. 

Applications  Accepted  por  Pilinc 
DOMESTIC  PUBLIC  LAND  MOBILE  RADIO  SERVICR 

20659-CD-P-77  Alrplume  Company,  Inc. 

(New),  CJ.  iat  a  new  station  to  operate 

on  464.125  MHz  to  be  located  at  Mt.  Tom, 

Holyoke,  Mass. 


20660-CD-P-77  AAA  Telephone  Answering 
Service  (New),  CJ*.  for  a  new  1-way  sta¬ 
tion  to  cqierate  on  35k2  MHz  to  be  located 
at  844  Oovernment  Street,  Baton  Rouge, 
La. 

20661-CD-P-77  South  Shore  Radio-Tele¬ 
phone,  Inc.  (KSBSSl),  CP.  for  additional 
standby  faculties  to  operate  on  152.210 
MHz  at  a  new  Loc.  No.  7:  2916  Bernice 
Road,  Lansing,  lU. 

20662-CD-MP-77  Airsignal  International, 
me.  (KQB688),  CJ*.  to  change  antenna 
system  and  r^lace  transmitter  c^ieratlng 

,  on  454.075  MHz  alTLoc.  No.  1:  1179  Coun¬ 
try  Rd.  No.  44,  (Approx.  2.2  mi  ENE  of 
Hinckley.  Ohio. 

20663-CD-MP-77  South  Shore  Radio-Tele¬ 
phone,  Inc.  (KT8201),  CP.  to  change  an¬ 
tenna  system  operating  on  168.70  MHz 
located  at  2915  Bernice  Road,  Lansing, 
lU. 

20666-CD-P-77  Message  Center,  me.  (New) , 
C.P.  for  a  new  1-way  station  to  operate 
on  43.58  MHz  to  be  located  at  750  Main 
Street,  Hartford,  Conn. 

20666-CD-P-77  Kearsarge  Telephone  Com¬ 
pany  (KX7S300),  CP.  to  change  antenna 
system  operating  on  152.57  MWy.  located 
at  Main  Street,  New  London.  N.H. 

20667-CD-P-77  Padfie  Northwest  Bell  Tele¬ 
phone  Company  (HOE266) ,  CP.  to  replace 
transmitter  operating  on  152.63  MHz  lo¬ 
cated  1.8  MUes  NW  of  Bend,  Oreg- 

20668-CD-MP-77  mdlana  BeU  Telephone 
Company,  Inc.  (KSD326).  CP.  to  relocate 
faculties  operating  on  152B4  MHz  at  Loc. 
No.  8:  2727  Central  Avenue,  Columbus, 
Ind. 

20669-CD-P-77  Two-Way  Radio  Communi¬ 
cations  Company  of  Kansas  (KAF650), 
C.P.  to  change  frequency  from  162.09  MHz 
to  162.18  MHz  at  Loc.  No.  4:  1600'  East 
of  City  Limits,  LUieral,  Kans. 

20670-CD-P-77  General  Telephone  Com¬ 
pany  of  California  (E3tM985) ,  CP.  for  ad¬ 
ditional  Test  faculties  to  operate  on  459.750 
MHz  located  at  464  South  Patterson  Ave¬ 
nue,  Qoleta,  Calif. 

20671-CD-MP-(4)-77  Arnold  E.  Anderson 
dba  Concho  Commimications  (KUD212), 
C.P.  to  relocate  faculties  operating  on 
454.075  and  454.125  MHz,  Control  at  Loc. 
No.  2:  211  South  David  Street,  San  Angelo, 
Tex.;  and  to  relocate  faciUtles  operating 
on  152.21  MHz,  Base  and  459.125  MBz,  Re¬ 
peater  at  Loc.  No.  3:  2%  ml.  NNE  of  Chris- 
toval,  Tex. 

20672-CD-P-  (2 )  -77  Southwestern  Bell  Tele  - 
phone  Company  (KKI444) ,  CP.  to  change 
power  operating  on  152.57  MHz  and  for 
additional  faculties  to  operate  on  152.51 
MHz  located  4.5  mi.  west  of  Elk  City,  Okla. 

20673-CI>-P-(2)-77  San  Juan  Radiotele¬ 
phone  Corporation  (KQZ767),  CP.  for  ad¬ 
ditional  facilities  to  operate  on  152^24 
MHz  and  158.70  MHz  at  a  new  Loc.  No.  4: 
Cerro  de  Punta,  3  miles  South  of  Jairuya, 
PR. 

20674-CD-P-(2)-77  MobUphone  of  Texas, 
Inc.  (KKX709),  C.P.  to  delete  frequencies 
operating  on  459.025,  459.076,  459.125  and 

459.176  mHz.  Repeater  and  for  additional 
facilities  to  operate  on  2129.0  MHz,  Re¬ 
peater  at  Loc.  No.  1 :  6.8  mUes  SW  of  Merkel, 
Tex.;  and  to  delete  control  frequencies 
operating  on  464.026,  454.075,  464.125  and 

454.176  MHz  and  for  additional  control 
facilities  to  operate  on  2179.0  MHz  at  Loc. 
No.  2:  Morris  Bldg.,  1129%  North  Second 
Street,  AbUene,  Tex. 

20675-^CD-P-(2)-77  Intrastate  Radio  Tele¬ 
phone,  me.  of  San  Bernardino  (New) ,  CP. 
for  a  new  1-way  station  to  operate  on 
162.24  MHz  at  new  Loc.  No.  1:  3  mUes  east 
of  Crestline;  and  same  faculties  at  new 
Loc.  No.  2:  Little  Mountain  NNW  of  San 
Bernardino,  Calif. 
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CORRECTIONS 

20555-CD-P-77  Southwestern  Bell  Tele¬ 
phone  Company  (New),  Correct  entry  that 
appeared  on  PN  No.  840,  dated  January  10, 
1977  to  read:  C.P.  for  a  new  station  to  oper¬ 
ate  on  152.84  MHz  at  a  new  Loc.  No.  1: 

IH  20  and  State  Highway  349,  Midland, 
Tex.  and  same  facilities  at  a  new  Loc.  No. 

2:  1211  N.  Whitaker,  Odessa,  Tex. 
20579-CIJ-AL-77  Alden  Seitz  and  David  K. 
Seitz  dba  Mobllfone  Exchange  of  Sandusky. 
Correct  location  to  read:  Sandusky,  Ohio. 
All  other  particulars  are  to  remain  the  same 
as  reported  on  PN  No.  841,  dated  Janu¬ 
ary  17.  1977. 

MAJOR  AMENDMENT 

20257-CD-P-(3)-77  Salinas  Valley  Radio 
Telephone  Company  (KMA837),  amend 
base  frequency  454.300  to  read  454.075  MHz 
and  change  effective  radiated  power  on 
454.250  MHz.  All  other  particulars  are  to 
remain  the  same  as  reported  on  PN  No.  834, 
dated  November  29,  1976. 

22816-CD-P-76  Leesburg  Communications 
&  Answering  Service,  Inc.  (New),  Leesburg. 
F7a.  Amend  application  to  change  fre¬ 
quency  from  158.70  MHz  to  152.24  MHz  and 
to  change  output  power  and  antenna  used. 
22573-CD-P-(2)-76  Lester  B.  Biddle,  Jr. 
(New),  Panama  City,  Fla.  Amend  applica¬ 
tion  to  change  frequency  from  454.200  MHz 
to  454.150  MHz.  All  other  particulars  are 
to  remain  unchanged. 

RURAL  RADIO 

60139-CR-P-77  The  Mountain  States  Tele¬ 
phone  and  Telegraph  Company.  (New), 
C.P.  for  a  new  Rural  Subscriber  station  to 
operate  on  157.86  MHz  to  be  located  12.6 
miles  north  of  Pavllllon,  Wyo. 

POINT  TO  POINT  MICROWAVE  RADIO  SERVICE 

1121-CF-P-77  The  Mountain  States  Tele¬ 
phone  and  Telegraph  Company  (KC083) ,  3 
miles  SW  of  Greeley,^  Colo.  Lat  40'‘23'01'' 
N.,  Long.  104°44'11''  W.,  C!.P.  to  add  fre¬ 
quency  6004.5H  MHz  toward  Milllken,  Colo. 

1160- CF-P-77  Central  Telephone  Company 
of  Florida  (KIQ63),  218  East  Park  Avenue, 
Tallahassee,  Fla.  Lat.  30*26'32''  N.,  Long. 
84*16’47''  W..  C.P.  to  add  frequencies  4030. 
OV  4090.0H  4110.0V  4170.0H  MHz  toward 
Newport,  Fla. 

1161- CF-P-77  Mountain  States  Telephone 
and  Telegraph  Company  (WAH398),  Crys¬ 
tal  Dam  13.6  miles  East  of  Montrose,  Colo. 
C.P.  to  increase  antenna  structure  height; 
move  antenna  on  frequency  2178  OV  MHz 
toward  Crystal  Dam  passive  reflector  and 
from  the  passive  reflector  to  Ftzptrkmesa. 

1187- CF-P-77  South  Central  Bell  Tele¬ 
phone  Company  (KJL97),  38  Washington 
Avenue,  Montgomery,  Ala.  C.P.  to  add  a 
new  point  of  communication  frequencies 
10835.0V  10915.0V  MHz  toward  Houston 
Hill,  Ala.  on  azimuth  97.12°. 

1188- CF-P-77  Same  (KJA21),  Houston  Hill 
1316  Adams  Avenue,  Montgomery,  Ala.  Lat. 
32°22'26”  N.,  Long.  86°17'24”  W.,  C.P.  to 
add  a  new  point  of  communication  on  fre¬ 
quencies  11285.0V  11365.0V  MHz  toward 
Montgomery  1,  Ala.  on  azimuth  277.1*  and 
to  change  frequencies  6390.0H,  6271. 4H  to 
6226.9V  MHz  toward  Ramer,  Ala. 

1189- CP-P-77  Same  (KJA22),  2.3  miles 

SSW  of  Ramer,  Ala.  Lat.  32°01'15’'  N., 
Long.  86°14'58''  W.,  C.P.  to  change  fre¬ 
quencies  5989.7H,  6106.3H  to  6034.2H, 

6152.8H  toward  Houston  Hill  and  change 
frequencies  6137.9H,  6019,3H  to  5945.2H, 
5974.8V  MHz  toward  Troy,  Ala. 

1190- CF-P-77  Same  (KJA25),  1.0  mile  NE 
of  Troy,  Ala.  Lat.  81°49'12"  N,  Long. 
85*67'39"  W..  C.P.  to  change  frequencies 
6360.3H,  6241.7H  to  6286.2H,  6404.8H  MHz 
toward  Ramer,  Ala. 


1204- CF-P-77  New  York  Telephone  Com- 

p>any  (KELSO) ,  20  S.  Hamilton  Ave.,  Pough- 
kpsie,  NT.  Lat.  41°42'04''  N.,  Long. 

73°55’25’'  W.,  CP.  to  add  new  point  com¬ 
munication  on  frequencies  10875V,  10956H, 
11035V,  10875H,  10955V,  11035H  MHz  to¬ 
ward  Poughquag,  N.Y.  on  azimuth  125.21*. 

1205- CF-P-77  Same  (New),  Depot  HUl  Rd. 

Poughquag,  N.Y.  Lat.  41“34'22"  N.,  Long. 
73*40 '55”  W.,  C.P.  for  a  new  station  on 
frequencies  11325V,  11405H,  11485V, 

11325H,  11405V,  11485H  MHz  toward  Pough¬ 
keepsie,  N.Y.  on  azimuth  305.37  degrees  and 
11365V,  1144H,  11605V,  11365H,  11445V, 
11605H  MHz  toward  Put.  Valley,  N.Y.  on 
azimuth  226.76°. 

1206- CF-P-77  New  York  Telephone  Com- 
panv  (New)  Route  301,  Cold  Spring.  N.Y. 
Lat."  4 1*25 '54"  N..  Long.  73  52 '52"  W..  C.P. 
lor  a  new  station  on  frequencies  10915V, 
10995H,  11155V,  10915H,  10995V,  11155H 
MHz  toward  Poughquag,  N.Y.  on  azimuth 
46.63’  and  11035V.  10795H,  11115V,  11035H. 
10795V,  11115H  MHz  toward  Ossining,  N.Y. 
on  azimuth  171.09’. 

1207- CF-P-77  Same  (New).  Pinesbridge 
Road. '  Ossining.  N.Y.  Lat.  41°10'58"  N., 
Long.  73’49'46"  W..  C.P.  for  a  new  station 
on  frequencies  11485V.  11245H,  11565V, 
11485H.  11245V,  11565H  MHz  toward  Put. 
Valley.  N.Y.  on  azimuth  351.12°  and 
11445V.  11605H,  11365V,  11445H,  11605V. 
11365H  MHz  toward  Nyack,  N.Y.  on  azi¬ 
muth  216.45’. 

1208- CF-P-77  Same  (New).  15  Cedar  St.. 

Nyack.  N.Y.  Lat.  41’05'25"  N.,  Long.  73*55' 
11  "  W.,  C.P.  for  a  new  station  on  frequen¬ 
cies  10995V.  11155H,  10915V.  10995H. 

11155V,  10915H  MHz  toward  Ossining,  N.Y. 
on  azimuth  36.39’. 

1257- CF-P-77  American  Telephone  and 
Telegraph  Company  (KIP57),  36  NE  Sec¬ 
ond  Street,  Miami,  Fla.  Lat.  25’46'32"  N., 
Long.  80’ir36"  W.,  C.P.  to  add  frequency 
3830.0H  MHz  toward  OJus,  Fla. 

1258- CF-P-77  Same  (KJJ68),  3.5  miles  NW 
of  OJus,  Fla.  Lat.  25°58'19"  N.,  Long. 
80’11'39"  \V.,  C.P.  to  add  frequency  4030.- 
OV  MHz  toward  Miami,  Fla. 

1276- CF-P-77  Same  (KJM73),  Pearl  and 
Waukennan  Streets,  Montlcello,  Fla.  Lat. 
30’32'48‘^  N.,  Long.  83’52'06"  W.,  'C.P.  to 
change  polarizations  vertical  to  horizontal 
on  frequencies  3750,  3810,  3830.3890,  3910, 
3970,  4070,  4150,  4198  MHz  toward  Madi¬ 
son,  Fla. 

1277- CF-P-77  Same  (KJM72),  Brookwood 
Ave.  and  State  Rd.  10,  Madison.  Fla.  Lat. 
30°28'11"  N.,  Long.  83°25'11"  W.,  C.P.  to 
change  frequencies  3850H  to  3810H,  3930H 
to  3890H,  and  4010H  to  3970H  MHz  toward 
Jasper  and  to  change  polarizations  verti¬ 
cal  to  horizontal  3710,  3790,  3870.  3930, 
4010,  4090,  4110,  4190  MHz  toward  Monti- 
cello  Fla. 

1278- CF-P-77  Same  (KJM71),  5.5  miles 

South  of  Jasper.  Fla.  Lat.  30’26'17”  N., 
Long.  82'66'17"  W.,  C.P.  to  change  fre¬ 
quencies  3890  to  3930,  3970  to  4010,  and 
4050  to  4090  MHz  toward  Madison. 

1287-CF-MP-77  Pacific  Northwest  Bell  Tele¬ 
phone  Company  (KPZ38),  6.5  miles  WNW 
of  Wymer,  Wash.  Lat.  46*61 '01"  N.,  Long. 
120°34'32"  W.,  C.P.  to  Increase  output 
power  10855.OH,  10935H  MHz  toward 

Wymer,  Wash. 

1292'-CP-P-77  South  Central  Bell  Tele¬ 
phone  Company  (KJG48),  201  Court  Ave¬ 
nue  Memphis,  Tenn.  Lat.  35°08'41"  N., 
Long.  90°02'57”  W.,  C.P.  to  add  new  point 
of  communication  on  frequency  11135V 
MHz  toward  Woodstock,  Tenn.  on  azimuth 
21.8°. 

1196-CF-MP-77  'The  Western  Union  Tele¬ 
graph  Company  (KSG89)  4.7  miles  SE  of 
Lebanon,  Ind.  Construction  Permit  to 
change  frequency  from  3790V  MHz  to 
4090H  MHz  toward  Indianapolis.  Ind. 


1197-CP-MP-77  Same  (WBB361),  Mer¬ 
chant’s  Bank  Building,  Indianapolis.  In¬ 
diana.  Construction  Permit  to  change  fre¬ 
quency  from  3990V  MHz  to  3970H  MHz 
toward  Lebanon,  Ind. 

1210- CP-P-77  Southern  Pacific  Communi¬ 
cations  Company.  (WAU264)  2.9  miles  NE 
of  Honey  Brook,  Pa.  Construction  Permit 
to  add  frequencies — 6286.2V.  6345.5V  and 
6404.8V  MHz,  all  towards  Quarryville.  Pa. 

1211- CF-P-77  Same  (WAD265),  4.7  miles 

West  of  Quarryville,  Pa.  Construction  Per¬ 
mit  to  add  frequencies — 6004.6V,  5945.2V 
and  6063.8V  MHz  towards  Shawsville;  6034  - 
2V,  5974.8V  and  6093.5V  MHz  towards 
Honey  Brook,  both  in  Pennsylvania. 

1212- CF-P-77  Same  (WAU266),  0.8  mile 
NW  of  Route  439  and  23,  Shawville.  Md. 
Construction  Permit  to  add  frequencies — 
6226.9H,  6286.2H  and  6345.5H  MHz  towards 
Hampstead,  Md.;  6226.9V.  6286.2V  and 
6345.5V  MHz  towards  Quarryville,  Pa. 

1213- CF-P-77  Same  (WAU268),  0.8  mile 
West  of  Hampstead.  Md.  Construction  Per¬ 
mit  to  add  frequencies — 5945.2H.  6004  5H 
and  6063.8H  MHz  towards  Cooksvllle; 
5945.2H.  6004.5H  and  6063.8H  MHz  towards 
Shawsville,  both  in  Maryland. 

1214- CF-P-77  (WAU252).  0.3  mile  SW  of 

Cooksvllle,  Md.  Construction  Permit  to  add 
frequencies — 6226.9H,  6286.2H  and  6345.5H 
MHz  towards  Hampstead.  Md. 

1016- CF-P-77  Midw’estern  Relay  Company 
(WTV  62).  1.0  mile  East  of  Duquette. 
Minn.  (Lat.  46’22'53"  N..  Long.  92*32'38  " 
W.) :  Construction  permit  to  replace  trans¬ 
mitter  and  increase  powrer — 5974.8V  MHz 
toward  Hinckley,  Minn.,  on  azimuth 
223.1*. 

1017- CF-P-77  Midwestern  Relay  Company 
(WIV  61),  3.8  miles  West  of  Hlncklev. 
Minn.  (Lat.  46°01'28"  N..  Long.  93°01'21  ' 
W.) :  Construction  permit  to  replace  trans¬ 
mitter  and  increase  piower — 6375.2H  MHz 
toward  Isanti,  Minn.,  on  azimuth  192.0*. 

1018- CP-P-77  Midwestern  Relay  Company 
(WTV  46),  3.9  miles  NE  of  Isanti.  Minn.. 
(Lat.  45*3ri7"  N.,  Long.  93*10'27”  W.)  : 
Construction  permit  to  replace  transmit¬ 
ter  and  Increase  power — 6034. 2H  MHz  to¬ 
ward  Arden  Hills,  Minn.,  on  azimuth 
178.3*. 

1019- CF-P-77  Eastern  Microwave.  Inc. 
(WBB  207),  North  Beacon  Mtn.,  Beacon. 
N.Y.  (Lat.  41*29'18"  N.,  Long.  73*56'66  " 
W.) :  Construction  permit  to  add  6167. ev 
MHz  toward  New  Paltz.  N.Y..  via  power 
split,  on  azimuth  334.6*. 

1020- CP-P-77  Eastern  Microwave,  Inc. 
(WQP  99),  Stokes,  Whaley  Rd.,  atop 
Quaker  Hill,  Western,  N.Y.  (Lat.  43*20'36" 
N.,  Long.  75°26'36"  W.) :  Construction 
permit  to  add  6182  4H  and  6301.0H  MHz 
toward  Chittenango,  N.Y.,  on  azimuth 
233.1*. 

1068-CF-P-77  Western  Telecommunica¬ 
tions,  Inc.  (New),  1.4  miles  SE  of  Morrison, 
Colo.  (Lat.  39°38'05"  N.,  Long.  105*10'54" 
W.) :  Construction  permit  for  new  sta¬ 
tion — 11425H  and  11665H  MHz  toward 
Denver  TOC  and  Lakewood  CATV  and 
11665  MHz  toward  Colorow  Hill,  all  in 
Colorado,  on  azimuths  55.7*,  41.6*  and 
329.9°,  respectively.  (Note. — All  proposed 
paths  of  communication  are  fed  through 
passive  repeaters  located  at  Mt.  Olennon. 
Colo.  (Lat.  39°38'25"  N.,  Long.  105*10'51" 
W.)  via  power  split,  on  azimuth  6.5*.) 
1059-CF-P-77  Mountain  Microwave  (KBI 
23),  12  miles  SW  of  Eads,  Colo.  (Lat.  38* 
24'15'’  N..  Long.  102*58'06"  W.):  Con¬ 
struction  permit  to  chaise  antenna  system 
on  existing  path  of  communication. 
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1296- CF-P-77  General  Telephone  Ciompany 
of  Florida  (KFT56),  MacdiU  AFB  Sage  Site 
Z-129,  Tampa,  Fla.  Lat.  27*60’04"  N,,  Lmg. 
82*28'16"  W„  C.P.  to  change  frequencies 
6226.9V,  6345.5V  MHz  toward  Causeway  to 
6375.2V,  6256.2V  MHz  toward  Wlmauma  on 
azimuth  134.8',  replace  transmitter  and 

1297- CF-P-77  Same  (WnJ84),  2.4  miles 

WNW  from  Wlmauma,  Fla.  Lat.  27*42'57" 
N.,  Long.  82'20'13''  W.,  C.P.  to  add  a  new 
point  of  communication  on  frequencies 
6123.1V,  6004.5V  MHz  toward  MacdiU  on 
azimuth  314.9'  and  add  frequency  6034.2V 
MHz  toward  Llthla,  Fla. 

1298- CF-P-77  Same  (WAH395),  SR  640  and 
Browning  Bo€Ul,  Lltbia,  Fla.  Lat.  27'50'49" 
N.,  Long.  82'10'33'’  W.,  C.P.  to  add  fre¬ 
quencies  6286.2V  MHz  toward  Wlmauma 
and  6375.2H  MHz  toward  Highland.  Fla. 

1299- CF-P-77  Same  (KIB48),  Peterson  Rd. 

and  Highland  City,  Fla.,  Lat.  27'57'40"  N., 
Long.  81'55'21"  W.,  C.P.  to  change  fre¬ 
quencies  6093.5V,  5974.8V  6123. IH, 

6034.2V  MHz  toward  Eva,  Fla.,  and  add  fre¬ 
quency  6123. IH  MHz  toward  Llthla,  Fla. 

1300- CF-P-77  Same  (KQP63),  Hwy.  33,  2.3 
miles  S  of  Eva,  Fla.  Lat.  28'  17'37"  N.,  Long. 
81*49'67"  W.,  C.P.  to  change  frequencies 
6345.5V,  6226.9V  to  6375.2H,  6289.2V  MHz 
toward  Highland,  Fla.,  on  azimuth  193.5'. 

MAJOR  AMENDMENT 

938-CF-P-77  American  Television  &  Com¬ 
munications  Corporation  (WBA  759), 
Ellis  Road,  NW  of  Glover  Road.  Durham, 
N.C.  (Lat.  35'57'43''  N.,  Long.  78'62'17" 
N.) :  Amendment  to  change  polarization — 
6108.3H  tmd  5989.7H  MHz  toward  Hender¬ 
son,  N.C.,  on  azimuth  42.6'. 

CORRECTION 

499-CF-P-77  South  Central  Bell  Telephone 
Company  (KVH96) ,  0.4  mile  SW  of  Louisa, 
Ky.  Correct  to  read  Increase  transmit  an¬ 
tenna  structure  height  and  other  particu¬ 
lars  remain  as  reported  on  Public  Notice 
No.  835  dated  Dec^nber  6,  1976. 

843-CP-P-77  Southern  Montana  Telephone 
Company  (New) ,  Lloyd  Street,  Jackson, 
Mont.  Lat.  46'22'05"  N.,  Long.  113'24'36'' 
W,  correct  to  read  C.P.  for  a  new  station 
frequencies  11406, 11646H  MHz  toward  pas¬ 
sive  reflector  on  azimuth  106.22  and  from 
the  passive  reflector  to  Bannack  on  azi¬ 
muth  116.97*. 

g44_CF-P-77  Southern  Montana  Telephone 
Company  (New),  14.6  mUes  NW  of  Jack- 
son,  Mont.  Correct  station  location;  all 
other  particulars  remain  as  reported  on 
Public  Notice  No.  839  dated  1-8-77. 

689-CP-P-77  General  Telephone  Compimy 
of  California  (KT069) ,  2.2  mUes  NNW  of 
Whitewater.  Calif.  Lat.  33 '67' 17"  N.,  Long. 
116'39'16”  W.  Correct  Longitude  and  CJ*. 
to  read  to  add  frequency  11525V  MHz  to¬ 
ward  Palm  Springs,  Calif,  and  add  a  new 
point  of  communication  on  frequency 
11305  MHz  toward  Mt.  Davis,  Calif.;  all 
other  particulars  remain  as  reported  on 
Public  Notice  No.  838  dated  12-27-76.  ” 
IFR  Doc.77-3626  Piled  2-3-77;8:45  am] 


[Docket  No.  20271] 

NORTH  PACIFIC  MARINE  RADIO 
COUNCIL 

General  World  Administrative  Radio  Con¬ 
ference;  Extension  of  Comments  Period 

Order 

In  Uie  matter  of  an  inquiry  relative  to 
preparation  for  a  General  World  Admin¬ 
istrative  Radio  Ccmference  of  the  Inter- 
natl<«al  Telecommunications  Union  to 


NOtKES 

consider  reviskm  of  the  International 
radio  regulations. 

Adopted:  January  27. 1977. 

Released;  January  28, 1977. 

1.  On  January  19.  1977  a  petition  was 
filed  (El  behalf  ^  the  North  Pacific  Ma¬ 
rine  Radio  Council  (NPMRC)  requesting 
a  three  week  extension  of  time  for  filing 
comments  and  reply  comments  directed 
to  the  Third  Notice  of  Iniujiry,  in  this 
proceeding. 

2.  On  January  19, 1977  the  Commission 
considered  an  earlier  filed  request  for 
extension  of  time  in  this  proceeding  and 
noted  that  because  of  the  time  con¬ 
straint  imposed  on  the  preparatory  ef¬ 
fort  for  the  1979  General  World  Admin¬ 
istrative  Conference  no  time  extensions 
beyond  Februa^  7, 1977  and  February  25, 
1977  for  the  filing  of  Comments  and  Rc^- 
ply  Comments  respectively  would  be  af- 
lowed. 

3.  Accordingly,  the  North  Pacific  Ma¬ 
rine  Radio  Coimcil  petition  is  GRANTED 
to  the  extent  that  additional  time  for  fil¬ 
ing  of  Comments  and  Reply  Comments 
is  extended  to  February  7  and  Febru¬ 
ary  25,  1977  Respectively:  and  is  DE¬ 
NIED  in  all  other  respects. 

K/.  JD  E.  Spence, 

Chief  Engineer. 

[FR  Doc.77-3626  Filed  2-3-77;8:45  am] 


FEDERAL  MARITIME 
COMMISSION 

BOARD  OF  COMMISSIONERS  OF  THE 
PORT  OF  NEW  ORLEANS  AND  PUBLIC 
GRAIN  ELEVATOR  OF  NEW  ORLEANS, 
INC. 

Agreement  Filed 

Notice  is  her^y  given  that  the  follow¬ 
ing  agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  73,  75  Stat.  763,  46 
U.S.C.  814) . 

Interested  parties  may  inspect  and  ob¬ 
tain  a  <x>py  of  the  agreement  at  the 
Washingrton  office  of  the  Federal  Mari¬ 
time  Commission,  1100  L  Street,  NW., 
R(xxn  10126;  (m:  may  inspect  the  agree¬ 
ment  at  the  Field  Offices  located  at  New 
York,  N.Y.,  New  Orleans,  Xouisiana,  San 
Francisco,  California,  and  Old  San  Juan, 
Puerto  Rico.  Comments  on  such  agree¬ 
ments,  including  requests  for  hearing, 
may  be  submitted  to  the  Secretary,  Fed¬ 
eral  Maritime  Commlssitm,  Washington, 
D.C.,  20573,  on  or  before  February  22, 
1977.  Any  person  desiring  a  hearing  on 
the  proposed  agreem^t  shall  provide  a 
clear  and  concise  statement  of  the  mat¬ 
ters  upon  which  they  desire  to  adduce 
evidence.  An  allegation  of  discrimination 
or  unfairness  shall  be  acc<Hnpanied  by  a 
statement  describing  the  discrimination 
or  unfairness  with  particularity.  If  a 
violation  of  the  Act  or  detriment  to  the 
commerce  of  the  United  States  is  al¬ 
leged,  the  statement  shall  set  forth  with 
particularity  the  acts  and  circumstances 
said  to  constitute  such  vlolaticxi  or  detri¬ 
ment  to  commerce. 


A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing 
the  agreement  (as  indicated  herein¬ 
after)  and  the  statement  should  indicate 
that  this  has  been  done. 

Notice  of  agreement  filed  by : 

Joe  Hamner,  Jr.,  Attorney,  Board  of  Commis¬ 
sioners  of  the  Fwt  of  New  Orleans.  P.O. 

Box  60046,  New  Orleans,  Louisiana  70160. 

Agreement  No.  T-590-8,  between  the 
Board  of  Commissioners  of  the  Port  of 
New  Orleans  (Port)  and  the  Public  Grain 
Elevator  of  New  Orleans,  Inc.,  (Eleva¬ 
tor)  ,  modifies  the  basic  agreement  which 
provides  for  the  lease  of  grain  elevator 
facilities  in  the  Cfity  of  New  Orleans.  The 
purpose  of  this  modification  is:  (1)  To 
extend  the  term  of  the  agreement  by 
adding  a  fourth  renewal  period;  (2)  to 
delete  the  right  of  Port  to  cancel  Eleva¬ 
tor’s  option  to  renew;  (3)  for  Elevator  to 
purchase  and  install,  with  Port’s  inspec¬ 
tion  and  approval,  certain  dust  control 
improvements:  and  (4)  for  Port  to  reim¬ 
burse  Elevator  for  such  improvements  by 
payment  of  a  percentage  of  Port’s  cash 
gain  derived  from  elevator  (HJeratlons, 
after  November  1,  1975  and  during  the 
term  of  the  lease,  but  in  no  event  to  ex¬ 
ceed  $2,000,000.  In  the  event  Elevator’s 
operations  may  bring  about  fines,  penal¬ 
ties  or  damages  in  connecti(Hi  with 
dust  emissions,  occupational  safety  and 
health,  or  other  areas  of  government 
regulation.  Elevator  may  suspend  opera¬ 
tions,  however,  EHevator  will  be  liable  for 
the  payment  of  rent.  Elevator  may,  if 
believing  the  cost  incurred  to  assure 
compliance  with  such  laws  are  no  longer 
economically  feasible,  terminate  the 
lease. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  31,  1977. 

Joseph  C.  Polking, 
Acting  Secretary. 

|FR  Doc.77-3694  Piled  2-3-77;8:46  am] 


CHICAGO  REGIONAL  PORT  DISTRICT 
Agreement  Filed 

Notice  is  hereby  given  that  the  follow¬ 
ing  agreement  has  been  filed  with  the 
CcHiimission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814) . 

Interested  parties  may  inspect  and  ob¬ 
tain  a  <x)py  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commissi(Mi,  1100  L  Street,  N.W.. 
RcK»n  10126:  or  may  inspect  the  agree¬ 
ment  at  the  Field  Offices  located  at  New 
York,  N.Y.,  New  Orleans,  Louisiana,  San 
Francisco.  California,  and  Old  San  Juan. 
Puerto  Rico.  Comments  on  such  agree¬ 
ments,  including  requests  for  hearing, 
may  be  submitted  to  the  Secretary,  Fed¬ 
eral  Maritime  Commission,  Washingrton, 
D.C.  20573,  on  or  before  February  24, 
1977.  Any  person  desiring  a  hearing  on 
the  proposed  agreemoit  shall  provide  a 
cQear  and  concise  statement  (rf  the  mat- 
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ters  upon  which  they  desire  to  adduce 
evidence.  An  allegation  of  discrimination 
or  unfairness  shall  be  accompanied  by  a 
statement  describing  the  discrimination 
or  unfairness  with  particularity.  If  a  vl- 
olaticm  of  the  Act  or  detrimoit  to  the 
commerce  of  the  Uhlted  States  Is  alleged, 
the  stat^nent  shall  set  forth  with  par- 
ticidarlty  the  acts  and  circumstance 
said  to  constitute  such  violation  or  detri¬ 
ment  to  commece. 

A  copy  of  any  such  stateniMit  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter)  and 
the  statement  should  Indicate  that  this 
has  been  done. 

Notice  of  agreement  filed  by; 

Maxim  M.  Caben.  General  Manager,  Cbicago 
Regional  Port  District,  Butler  Drive,  Lake 
Calumet  Harbor,  Cblcago,  Dllnois  60603. 

Agre^nent  No.  T-3400,  between  the 
Chicago  Regional  Port  District  (Port) 
and  North  Pier  Terminal  Co.,  (NPTC), 
provides  f<w  the  Port’s  two-year  lease  to 
NPTC  of  certain  premises,  including 
Transit  Shed  Na  1.  at  the  west  end  of 
the  Lower  Anchorage  Basin  on  Lake 
Calumet,  Chicago.  Illinois,  to  be  used  for 
the  purpose  of  operating  a  ship,  barge, 
railroad  and  truck  terminal,  and  ware¬ 
house,  and  for  the  handling  of  goods  and 
merchandise  ta  connection  therewith. 

As  (Kunpensatlon,  NPTC  shall  pay  Port 
for  the  use  and  occupancy  of  the  build¬ 
ing  and  outside  paved  areas,  rental  of 
$129,600.00  per  annum.  In  addition, 
NPTC  pay  50  percent  of  the  dock¬ 
age  and  wharfage  collected  for  tonnage 
himdiftd  at  the  wharf  up  to  a  maximum 
of  $25,920.00.  AH  subseciuent  dockage  and 
wharfage  charges  are  to  be  retained  by 
NPTC.  An  charges  are  to  be  those  as¬ 
sessed  under  the  Port’s  tariff. 

By  Order  of  the  Federal  Maritime 
Cranmlssion. 

Dated:  February  1, 1977. 

Joseph  C.  Polking, 
Acting  Secretary. 

[FR  Doc.77-3695  Piled  2-3-77;8:45  «m] 

FEDERAL  POWER  COMMISSION 

GAS  POLICY  ADVISORY  COUNCIL,  STEER¬ 
ING  COMMITTEE  OF  THE  EXECUTIVE 
ADVISORY  COMMITTEE 

Meeting  Agenda 

Hearing  Room  A,  Federal  Power  Commission. 
Union  Center  Plaza  Building.  825  Nwtb 
Capitol  Street  NE.,  Washington,  D.C.  20428. 

February  24,  1977,10:00  a  m. 

Presiding:  Mr.  Francis  J.  Connor,  FPC  Co¬ 
ordinating  RepresentetlTe  and  Secretary. 
Oaa  Policy  Advisory  Oooncll. 

1.  Call  to  order  and  Introduction  of  those 
preseni.  Mr.  Connor. 

2.  Remarks  by  Richard  L.  Dunham.  Chair¬ 
man.  Federal  Power  Commission. 

3.  Remarks  by  John  H.  Holloman,  nx.  Vice 
Chairman  and  Don  8.  Smith  and  Jamee  O. 
Watt,  Oommlsatonera,  Federal  Power  Com¬ 
mission. 

4.  Remarks  by  Dr.  S.  William  Tost,  Chief, 
Bureau  of  Natural  Gas.  Federal  Power  Com¬ 
mission. 


6.  Remarks  by  Dr.  J<^n  J.  Schana.  Chair¬ 
man,  Executive  Advisory  Committee  Sbaarliig 
Committee.  Gas  Policy  Adrlaoty  Cnemcll. 

6.  Working  Zesalon. — A.  Dtaeusslon  of 
Council  Organlsatioa  Structure. 

B.  Discussion  ot  the  Bia]or  Iseoe  topics  for 
referral  and  assignment  to  the  appropriate 
Continuing  Advisory  Subgroup: 

1.  Gas  Shortage  Ifanagement. 

2.  Gas  Industry  Future. 

3.  Supply  Increase  Policies. 

4.  Institutional  and  Regulatory  Imi^ve- 
ments.  . 

C.  Discussion  of  Council  Procedural  and 
Administrative  Considerations. 

D.  Discuslon  of  Agenda  items  for,  and  date 
of,  the  next  Steering  C^>mmlttee  meeting. 

7.  Other  Business. 

8.  Adjoiimment,  Mr.  Connor. 

All  Gas  Policy  Advisory  Council  meet¬ 
ings  are  c^en  to  the  public.  Any  Inter¬ 
ested  person  may  attend,  appear  before 
or  file  statements  with  tb£  cconmittees — 
which  statements.  If  In  written  form, 
may  be  filed  before  of  after  the  meetings, 
or  if  oral,  at  the  time  and  the  manner 
permitted  by  the  committees. 

KiarMETH  F.  Plumb, 

Secretary. 

I  PR  Doc.77-3775  PUed  2-3-77:8;46  am] 

I  Docket  No.  CP75-3401 

NORTHWEST  PIPEUNE  CORP. 

PetKion  to  Amend 

Fkbruabt  2,  1977. 

Take  notice  that  on  January  13,  1977, 
Northwest  Pipeline  CorpiHaikm  (FeU- 
tioner),  P.O.  Box  1526,  Salt  Lake  City, 
Utah  84110,  filed  pursuant  to  Secti<m  3 
of  the  Natural  Gas  Act  In  Docket  No. 
CP75-340  a  petition  to  amend  the  Com¬ 
mission's  order  Issued  December  31, 
1975,  in  Docket  No.  CP76-340  so  as  to 
authorize  the  continued  Importation  of 
natural  gas  from  British  Columbia.  Can¬ 
ada.  through  October  31.  1977.  all  as 
more  fully  set  forth  In  the  petitkm  to 
amend  which  is  on  file  wlUi  the  Commis¬ 
sion  and  open  to  public  inspection. 

Petitioner  states  that  by  Commission 
order  Issued  December  31,  1975,  it  was 
authorized  to  continue  the  importatioa 
of  an  additional  125,000  Mcf  oi  gas  on 
peak  days  and  up  to  30,000  Mcf  of  gas  on 
an  average  day  basis  at  the  Klngsgate, 
British  Columbia,  Import  point  through 
October  31,  1976.  It  is  stated  that  the 
additional  volumes  of  gas  are  made  avail¬ 
able  to  Westcoast  Transmisskm  Com¬ 
pany  Limited  (Westcoast),  fcH*  resale  to 
Petitioner,  by  Alberta  and  Southern  Gas 
Company  Limited  (A&S)  on  a  best- 
effm-ts  limited  term  basis.  It  is  further 
stated  that  Pacific  Gas  Transmlssloa 
Company  (PGT)  receives  the  volumes  at 
Kin^ate  and  transports  such  volumes 
for  delivery  to  Petitioner  at  two  exist¬ 
ing  points  of  Interconnection  between 
the  facilities  of  POT  and  Northwest  In 
the  vicinities  of  Stanfield,  Oregon,  and 
Spokane,  Washingtcm. 

Petitioner  now  requests  authorization 
to  continue  the  importation  of  up  to  30.- 
000  Mcf  of  gas  on  an  average  day  and 
up  to  125,000  Mcf  of  gas  on  a  peak  <tey 
through  October  31,  1977,  at  the  Klngs¬ 


gate  point  pursuant  to  an  agreement  be¬ 
tween  Petitioner  and  Westcoast  dated 
August  16,  1976,  and  an  agreement  be¬ 
tween  Westcoast  and  A&S  also  dated 
AiMUst  16.  1976.  It  is  stated  that 
the  volumes  made  available  by  AftS  to 
Westcoast  would  be  on  a  best-efforts 
basis  and  that  pursuant  to  an  agreement 
dated  January  6.  1977  between  PGT  and 
Petitioner  PGT  has  agreed  to  transport 
and  deliver  to  Petitioner  at  Stanfield, 
Oregtm,  and  l^)okane.  Washington,  such 
volumes  of  gas  that  it  is  aUe  to  accept 
In  excess  of  its  other  sales  and  transpor¬ 
tation  obligations.  It  is  further  stated 
that  Petitioner  would  pay  Westcoast  $1.94 
per  Mcf,  as  established  by  the  National 
Energy  Board  of  Canada  and  that  Peti¬ 
tioner  would  pay  PGT  a  transportation 
charge  imder  PGT’s  Rate  Schedule  T-1. 

Any  person  desiring  to  be  heard  or  to 
make  any  inrotest  with  reference  to  said 
petition  to  amend  should  on  or  before 
February  11,  1977,  file  with  the  Federal 
Power  Commission.  Washington,  D.C. 
20426,  a  petitl(m  to  intervene  or  a  pro¬ 
test  in  accordance  with  the  requirements 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFlt  1.8  or  1.16)  and 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.10).  AH  protests  Died 
with  the  Cmnmlsslon  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  win  not  serve  to 
make  the  protestants  parties  to  the  pro¬ 
ceeding.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  partlcipii^ 
as  a  party  in  any  bearing  thorein  must 
file  a  petition  to  Intervene  in  accordance 
with  the  Commisskm’s  Rules. 

Exnneth  F.  Plumb. 

Secretary. 

I  PR  Doc  77-3776  Piled  2-3-77:8:45  am] 

[Docket  No.  ER77-162] 

DUKE  POWER  CO. 

Supplement  to  Electric  Power  (Contract 
Januabt  28,  1977. 

Take  notice  that  Duke  Power  (Company 
tendered  for  filing  on  January  21, 1977,  a 
supplement  to  the  Company’s  Electric 
Power  Contract  with  the  Chty  of  New¬ 
berry.  South  Carolina,  which  is  to  become 
effective  <m  February  18, 1977.  This  con¬ 
tract  is  on  file  with  the  Ckimmisslon  and 
has  been  designated  Duke  Power  Com¬ 
pany  Rate  Schedule  FE*C  No.  218. 

The  Company’s  contract  supplement, 
made  at  the  request  of  the  customer  and 
with  agreement  obtained  from  the  cus¬ 
tomer,  provides  for  a  new  delivery  point. 
The  suiH>lement  also  Includes  an  esti¬ 
mate  of  sales  and  revenue  for  the  12 
months  Immediately  succeeding  the  ef¬ 
fective  date. 

The  Company  states  that  a  copy  of  this 
filing  was  mailed  to  the  Mayor  of  the 
(Jity  ot  Newberry,  South  Carolina. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  petitkm 
to  intervene  or  inroteBt  with  the  Federal 
Power  (Commission,  825  North  CSpttol 
Street  NW..  Washington,  D.C.  20426,  In 
accordance  with  if  IJ  and  1.10  of  the 
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Commission’s  rules  of  practice  and  pro¬ 
cedure  (18  CFR  1.8,  1.10).  All  such  peti¬ 
tions  or  protests  should  be  filed  on  or 
before  February  16, 1977.  Protests  will  be 
considered  by  the  Commission  in  deter¬ 
mining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  Intervene.  Cc^ies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Kenneth  F.  Pltjmb, 
Secretary. 

(FR  Doc.77-3746  Piled  2-3-77:8:45  am] 


[Docket  No.  EE77-166] 

WISCONSIN  POWER  AND  LIGHT  CO. 

Filing  Wholesale  Power  Agreement 

January  28, 1977. 

Take  notice  that  on  January  24,  1977, 
Wisconsin  Power  and  Light  Company 
(WPL)  tendered  for  filing  a  Wholesale 
Power  Contract  dated  January  4,  1977, 
between  the  City  of  Stoughton,  Wiscon¬ 
sin  and  WPL.  WPL  states  that  this  con¬ 
tract  will  supersede  an  existing  contract 
for  wholesale  electric  service  dated  Jan¬ 
uary  12,  1966  and  designated  WPL  Rate 
Schedule  PE*C  No.  59. 

WPL  requests  a  proposed  effective  date 
of  February  13,  1977  and  waiver  of  the 
notice  requirements  of  §  35.11  of  the 
Commission’s  regulations.  WPL  states 
that  a  copy  of  the  Wholesale  Power  Cmi- 
tract  and  the  filing  have  been  sent  to  the 
City  of  Stoughton. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protests  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  §§  1.8  and  1.10  of  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure  (18  CFR  1.8,  1,10).  All  such  peti- 
ti(xis  or  protests  should  be  filed  on  or 
before  February  16,  1977.  Protests  will 
be  considered  by  the  Commission  in  de¬ 
termining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro- 
testants  parties  to  the  proceeding.  Any 
persons  wishing  to  become  a  party  mxist 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commissicm 
and  are  available  for  public  inspection. 

Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.77-3747  Piled  2-3-77:8:45  am] 

FEDERAL  RESERVE  SYSTEM 

FIRST  NATIONAL  DAVID  CITY  CORP. 

Formation  of  Bank  Holding  Company; 

.  Correction 

In  FR  document  77-2637  appearing  at 
page  5133  of  the  Issue  fm:  Thiusday,  Jan¬ 
uary  27,  1977,  the  name  of  the  bank 
holding  company  being  formed  should 
read  First  National  David  City  Corpora¬ 
tion. 


Board  of  Governors  of  the  Federal  Re¬ 
serve  Syston,  January  31,  1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.77-3498  PUed  2-3-77:8 :46  am] 


GLEN-AN  CORP. 

Formation  of  Bank  Holding  Company 

Glen-An  Corporation,  Kanaranzi,  Min¬ 
nesota,  has  applied  for  the  Board’s  ap¬ 
proval  imder  section  3(a)  (1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1842(a) 
(1) )  to  become  a  bank  holding  company 
through  acquisition  of  95.6  per  cent  of 
the  voting  shares  of  Farmers  State  Bank, 
Kanaranzi,  Minnesota.  The  factors  that 
are  considered  in  acting  on  the  applica¬ 
tion  are  set  forth  in  section  3(c)  of  the 
Act  (12U.S.C.  1842(c)-). 

The  appUcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Minne¬ 
apolis.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Secretary,  Board  of  Gov¬ 
ernors  of  the  Federal  Reserve  System, 
Washington,  D.C,  20551  to  be  received  no 
serve  System,  January  31, 1977. 

Board  of  Governors  of  the  Federal  Re¬ 
serve  System,  January  31, 1977. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.77-3499  Piled  2-3-77:8:45  am] 

FEDERAL  TRADE  COMMISSION 
PRIVACY  ACT  OF  1974 
Systems  of  Records  and  Routine  Uses 

On  July  21, 1976,  the  Commission  pub¬ 
lished  in  the  Federal  Register  proposed 
additional  routine  uses  for  certain  of 
its  existing  systems  of  records  and  no¬ 
tices  for  seven  systems  of  records  that 
{had  been  inadvertently  mnitted  from 
previous  notices  (41  FR  30069,  30087-92) . 
On  September  28,  1976,  the  Commission 
published  notice  of  a  proposed  new  sys¬ 
tem  denominated  Equal  Employment 
Opportunity  Statistical  Reporting  Sys¬ 
tem  (41  FR  42937) . 

The  Commission  received  two  com¬ 
ments  with  substantially  the  same  sug¬ 
gestion,  and  adopts  the  suggestion  by 
adding  the  phrase  “Available  to  the  pub¬ 
lic  for  inspection  and  copying’’  to  the 
routine  use  provision  of  system  FrC-49. 
No  other  comments  having  been  re¬ 
ceived,  the  Commission  adepts  the  sys¬ 
tems  and  routine  uses  as  published,  ex¬ 
cept  for  the  modified  system  notice, 
which  is  adopted  as  set  forth  below. 

By  direction  of  the  Commission  dated 
January  28,  1977. 

John  F.  Dugan, 
Acting  Secretary. 

FTC-49 

System  name 

Freedran  of  Information  Act  Request* 
and  Appeal  from  Other  Than  Govern¬ 


mental  Agencies  and  the  Commission’s 
Responses  Thereto — ^FTC. 

System  location 

Division  of  Legal  and  Public  Records, 
Office  of  the  Secretary,  Federal  ’Trade 
Commission,  6th  Street  and  Pennsyl¬ 
vania  Avenue,  N.W.,  Washington,  D.C. 
20580. 

Categories  of  individuals  covered  by  the 
system 

Persons  filing  requests  for  access  to 
information  under  the  Freedom  of  In¬ 
formation  Act. 

Categories  of  records  in  the  system 

Name,  address,  sometimes  purpose  of 
request,  and  Intended  use  of  informa¬ 
tion,  and  agreement  to  pay  fees,  if  any. 

Authority  for  maintenance  of  the  system 

Federal  Trade  Commission  Act;  Free¬ 
dom  of  Information  Act. 

Routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users 
and  the  purposes  of  such  uses 

Used  by  staff  of  the  Secretary’s  Office, 
(jreneral  Counsel’s  Office,  enforcement 
Bureaus  with  respect  to  active  or  pend¬ 
ing  investigations  or  proceedings,  and  of 
the  Commissioners,  to  make  recom¬ 
mendations  and  determinations  in  re¬ 
sponse  to  Freedom  of  Information  Act 
requests  and  appeals.  Referral  to  the 
Office  of  Management  and  Budget  and  to 
the  Congress  for  annual  reports  required 
by  the  Freedom  of  Information  Act,  Re¬ 
ferral  to  federal  enforcement  authori¬ 
ties  to  assist  with  administrative  pro¬ 
cessing  and  litigation.  Available  to  the 
public  for  inspection  and  copying. 

Policies  and  practices  for  storing,  retriev¬ 
ing,  accessing,  retaining  and  dispos¬ 
ing  of  records  in  the  system 

Storage 

Stored  in  binders  in  Public  Reference 
Room.  Available  to  the  public. 

Retrievability 

Generally  indexed  by  name  of  request¬ 
ing  party  and  by  subject  matter  of  re¬ 
quest. 

Safeguards 

Maintained  in  lockable  office. 
Retention  and  disposal 
Maintained  from  3-8-73. 

System  manager(s)  and  address 

Secretary,  Federal  ’Trade  Commission 
(address  same  as  System  Location) . 

Notification  procedure 

By  mailing  or  delivering  a  written  re¬ 
quest  bearing  the  individual’s  name,  re¬ 
turn  address,  and  signature,  address^  as 
follows:  Privacy  Act  Request,  Office  of 
&e  Secretary,  Federal  Trade  Commis- 
siem,  6th  Street  and  Pennsylvania  Ave¬ 
nue,  N.W.,  Washington,  D.C.  20580. 
Record  access  procedures 
Same  as  sd>ove. 
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Cimtc«ting  record  procedure* 

Same  as  above. 

Record  aource  categoric* 

Indlvldua]  on  whom  the  record  li 
maintained. 

[FR  I>oc.77-3606  Filed  2-3-T7;8:4»  am) 

GENERAL  SERVICES 
ADMINISTRATION 

ADVISORY  COMMITTEES 
Notice  of  Renewal 

This  notice  is  published  in  accordance 
with  the  provisions  of  Section  9(a)  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  advises  of  the  re¬ 
newal  of  the  following  OSA  advisory 
committees  for  a  two-year  period  com¬ 
mencing  January  6, 1977,  without  change 
In  basic  purpose: 

National  Archives  Advisory  Council 
National  Health  Resources  Advisory  Commit¬ 
tee 

Program  Advisory  Committee 
Regional  Archives  Advisory  Councils 
Regional  Archives  Advisory  Councils  (Re¬ 
gions  2,  3,  4,  7,  and  9) 

Regional  Public  Advisory  Panels  on  Architec¬ 
tural  and  Engineering  Services  (Regions  1 
through  10) 

The  Administrator  of  General  Services 
has  determined  that  renewal  of  these  ad- 
vlsOTy  committees,  except  for  the  Na¬ 
tional  Health  Resources  Advisory  Com¬ 
mittee.  is  in  the  public  interest  in  c<xi- 
neettoQ  with  the  performance  (rf  duties 
Impoced  cm  the  General  Services  Admin- 
istnUkm  by  law.  The  National  Health  Re¬ 
sources  Advisory  C<munittee  was  re¬ 
newed  by  Executive  Order  11948. 

Dated;  January  25, 1977. 

WaLLACB  H.  Robinson,  Jr., 
Acting  Deputg  AdmminUtrator 
of  Gtnerai  Services. 

IFR  DOC.T7-3504  Piled  2-3-77:8:45  am) 


REfilONAL  PUBUC  ADVISORY  PANEL  ON 
ARCHITECTURAL  AND  ENGINEERING 
SERVICES 

Meeting 

January  27,  1977. 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hn'eby  given  of  a  meeting  of  the  Re- 
gkmal  PuWic  Advisory  Panel  on  Archi¬ 
tectural  and  Engineering  Sei'vices,  Re¬ 
gion  3.  February  28,  and  March  1,  1977, 
from  9:00  a.m.  to  4:00  p.m..  Room  2640, 
GSA  Regional  Office  Building.  Seventh 
and  D  Streets,  S.W..  Washington,  DC. 
The  meeting  will  be  devoted  to  the  in¬ 
itial  step  of  the  procedures  for  screen¬ 
ing  and  evaluating  the  qualifications  of 
architect-engineers  under  ccmsideratlim 
for  selection  to  furnish  pzxrfessional 
services  for  the  proposed  Adaptive-Use 
Renovation  of  the  Old  Post  Offlice  Build¬ 
ing,  Washington.  DC.  <GS-03B-79007). 
Frank  and  open  dlscussicm  of  the  profes¬ 
sional  quallflcati(»is  of  the  firms  being 
considered  is  essential  to  insure  sdec- 
tlon  of  the  best  quahlled  firms.  Accord¬ 
ingly,  pursuant  to  a  determinattnn  that 
it  will  be  concerned  with  a  matter  listed 


In  A  U£.C.  &&2(b)  (5) ,  the  meeting  will 
not  be  <vcn  to  the  pul^. 

Jobs  F.  Oaluabbi, 
Jtegkmal  Administrator. 

IFR  Doc.77-3733  FUed  2-8-77;8:48  am] 


Office  of  Education 

RIGHT  TO  READ  STATE  LEADERSHIP  AND 
TRAINING  PROGRAM 

Closing  Date  for  ReceiiA  of  New  and  Non¬ 
competing  Continuation  Applications  for 

Fiscal  Year  1977 

Notice  is  hereby  given  that  imder  the 
authority  contained  in  Section  724  of  the 
National-  Rea(ding  Improvement  Pro¬ 
gram,  Title  vn  of  the  Education  Amend¬ 
ments  of  1974,  Pub.  L.  93-380,  as 
amended  by  Pub.  L.  94-194  (20  U.S.C. 
1964)  applications  are  being  accepted  for 
non-competing  continuation  grants  un¬ 
der  the  Right  to  Read  State  Leadership 
and  Training  Program.  To  be  assured  of 
cmisideration  for  refunding,  the  miglnal 
and  two  copies  of  the  non-competing 
continuati<m  application  should  be  re¬ 
ceived  by  the  UJ5.  Office  of  Education 
Applicstiem  Control  Center  on  or  before 
March  15.  1977. 

Applications  are  also  being  accepted 
for  competing  new  grants  under  the 
Right  to  Read  State  Leadership  and 
Training  Program. 

The  original  and  two  c(H>ies  of  the  ap¬ 
plication  must  be  received  by  the  U.S. 
Office  of  Education  Control  Center  on 
or  before  March  15, 1977.  Apidications  for 
cemapeting  new  grants  which  are  not  re¬ 
ceived  cm  time  will  not  be  accepted. 

A.  Applications  sent  by  maU.  Applica¬ 
tions  sent  by  mail  must  be  addressed  as 
follows:  U.S.  Office  of  Educaticn,  Grant 
and  Procurement  Management  Dlvlsioin. 
Application  Control  Center,  400  Mary¬ 
land  Avenue,  S.W.,  Washingtim.  D.C. 
20202,  Attention;  13.533B.  Api^lcations 
sent  by  mail  will  be  considered  to  be  re¬ 
ceived  Ml  time  by  the  Application  Con¬ 
trol  Center  if : 

(1)  The  applications  were  sent  by  reg¬ 
istered  or  certified  mail  not  later  than 
March  10,  1977,  as  evidenced  by  the  UB. 
Postal  Service  postmark  on  the  wrapper 
or  envelope,  or  on  the  original  receipt 
from  the  U.S.  Postal  Service;  or 

(2)  The  applications  are  received  on 
or  before  the  closing  date  by  either  the 
D^artment  of  Health.  Education,  and 
Welfare,  or  the  U.S.  Office  of  Education 
mail  rooms  in  Washington.  D.C.  (In 
establishing  the  date  of  receipt,  the  Com¬ 
missioner  will  rely  on  the  time-date 
stamp  of  receipt  of  such  mail  rooms  or 
other  documentary  evidence  of  receipt 
maintained  by  the  Department  of 
Health,  Education,  and  Welfare,  or  the 
UB.  Office  of  Education.) 

B.  Hand  delivered  applications.  Ap;^- 
catkms  to  be  hand  delivered  must  be 
taken  to  the  UB.  Office  of  Education 
AM>lication  Control  Center,  Room  S873. 
Reglcmal  Office  Building  'Ihree,  7th  and 
D  Streets,  SW„  WaBhington,  JXC.  Hand 
delivered  applications  win  be  accepted 
dally  between  the  hours  of  •:Q9  *.m 
4:00  pjn.,  Wa8hlngt<^,  D.C.  time  except 


Saturdays,  Sundays,  or  Federal  holidays. 
Competing  new  applications  wdll  not  be 
accepted  after  4:00  p.m.  on  the  closing 
date. 

C.  Completing  new  applications.  To  fa¬ 
cilitate  review  of  s^pli^tions,  applicants 
are  encouraged  to  present  information 
in  the  sequence  of  topics  that  are  con¬ 
tained  in  §162.61  (Nature  of- projects: 
funding  requirements)  and  §  162.62 
(Evaluation  Criteria)  of  the  program 
regulation.  (45  CFR  162.61,  162.62) .  The 
attention  of  lu^Plicants  is  particularly  in¬ 
vited  to  §  162.61(b)  of  the  regulations 
which  requires  each  applicant  to  set 
forth  a  plan  which  provides  for  the 
carrying  out  and  integration  of  all  activ¬ 
ities  in  the  State  Leadership  and  Train¬ 
ing  Program. 

Applicants  who  wish  to  prepare  a 
multi-year  application  must  Include,  as 
indicated  §  162.63(b),  an  explanation  of 
the  need  for  multi-year  support  (a  three 
year  project  duration  may  be  requested 
(continuations  of  multi-year  projects 
will  be  contingent  upon  the  continued 
authorization  of  the  program  and  the 
availability  of  funds)),  an  overview  of 
the  objectives  and  activities  proposed, 
and  budget  estimates  to  attain  these  ob¬ 
jectives  in  any  proposed  subsequent  year. 

D.  Non-competing  continuation  appli¬ 
cations.  As  provided  under  1  162.63ie) 
of  the  program  regulation,  a  continua¬ 
tion  application  will  be  revlew'ed.  In  part, 
on  the  basis  of  the  project’s  effective¬ 
ness  to  date,  or  any  constructive  changes 
proposed  as  a  result  of  a  grantee’s  on- 
goW  evaluation.  Applicants  are  encour¬ 
aged  to  review  their  Initial  application 
and  the  requirements  and  criteria  in 
§§  162.61  and  162.62  In  developing  Infor¬ 
mation  on  how  they  will  conduct  their 
projects  in  the  second  and  third  years. 

E.  Authority.  The  regulations  ap¬ 
plicable  to  this  program  include  the  Of¬ 
fice  of  Education  General  Provisions 
Regiilatlons  (45  CFH  Parts  100,  100a>. 
Regulations  governing  the  State  Lead¬ 
ership  and  Training  Program  were  pub¬ 
lished  in  the  Fedebal  Rbgistbb  on  May 
26,  1976  (General  Provisions,  45  CFR 
Part  162,  Subpart  A,  and  State  Leader- 
ship  and  Training  Program,  45  CFR  Part 
162,  Subpart  P)  and  will  govern  the  op¬ 
eration  of  this  program. 

P.  Application  information  end  forms. 
Applications  must  ^  prepared  and  sub¬ 
mitted  In  accordance  with  instructions 
and  forms  which  may  be  obtained  from 
the  Right  to  Read  Office,  Room  2130,  400 
Maryland  Avenue,  S.W.,  Washington, 

D. C.  20202.  Interested  applicants  may 
can  202-245-7950  for  these  forms  and 
or  information. 

The  Office  of  Education  wishes  to  stress 
that  State  educational  agency  officials 
who  have  authority  and  responsibility  to 
plan  and  implement  this  program  realize 
the  extent  of  the  agency  commitment 
that  is  needed  and  the  need  for  high  ex¬ 
pectations  for  outcomes  in  the  agency 
to  carry  out  successfully  State  leadership 
and  training  projects.  'Ihe  Office  of  Edu¬ 
cation  strxmgly  Micourages  iqqsUcants  to 
take  particular  care  In  clearly  and  sharp¬ 
ly  defining  the  objectives  of  the  project 
in  accordance  with  the  specific  require- 
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ments  of  §  162.61(c)(1)  of  the  program 
regulation.  The  attention  of  applicants 
for  new  grants  is  particularly  directed 
to  the  fact  that  the  application  must 
meet  each  reqmrement  in  §  162.61  and, 
in  addition,  if  it  is  to  have  the  opportu¬ 
nity  to  earn  points  for  each  criterion, 
should  provide  information  responding  to 
each  criterion  in  §  162.62  of  the  pro¬ 
gram  regulation. 

It  is  anticipated  that  $6,000,000  will  be 
available  for  funding  of  the  State  Lead¬ 
ership  and  Training  Program.  The  maj¬ 
ority  of  grants  are  expected  to  range 
from  $75,000  to  $115,000.  Only  a  small 
number  of  grants  are  anticipated  out¬ 
side  of  this  range.  However,  nothing  in 
this  paragraph  shall  be  construed  to 
limit  the  size  of  any  particular  grant 
award.  The  Commissioner  intends  to 
fund  as  many  States  as  possible  (assum¬ 
ing  each  State  meets  the  fimding  re¬ 
quirements  in  §  162.61  and  the  applica¬ 
tion  is  judged  of  suflBcient  quality  under 
the  certeria  in  §  162.62) .  Grant  awards 
will  be  made  upon  approval  by  the  Com¬ 
missioner  for  a  grant  period  commenc¬ 
ing  no  earlier  than  July  1,  1977  and 
terminating  no  later  than  June  30,  1978. 
(20  n.S.C.  1964) 

(Catalog  of  Federal  Domestic  Assistance 
NumbCT  13.533,  Right  to  Read — Elimination 
of  lUlteracy) 

Dated:  January  31,  1977. 

Wn.LiAM  P.  Pierce, 

Acting  U.S.  Commissioner 
of  Education. 

[PR  Doc.77-3666  Piled  2-3-77; 8: 45  am] 


DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 

(Doc.  No.  76N-0112;  DESI  3590] 

CERTAIN  PARENTERAL  PROTEIN  ' 

HYDROLYSATE  SOLUTIONS 

Withdrawal  of  Approval  of  Pertinent  Parts 
of  New  Drug  Applications 

In  a  notice  (DESI  3590,  Docket  No. 
76N-0112)  published  in  the  Federal 
Register  of  September  21,  1976  (41  FR 
41133),  the  Director  of  the  Bureau  of 
Drugs  offered  the  opportunity  for  hear¬ 
ing  on  a  proposal  to  issue  an  order  with¬ 
drawing  approval  of  pertinent  piarts  of 
the  new  drug  applications  for  the  drug 
products  described  below.  The  drug 
products  are  sterile  protein  hydrolysate 
solutions  administered  through  the  in¬ 
travenous  route  as  a  dietary  supplement 
of  protein.  The  basis  of  the  proposed  ac¬ 
tion  was  the  lack  of  substantial  evidence 
that  the  products  are  effective  for  their 
labeled  Indications.  Since  a  hearing  was 
not  requested  for  the  following  products, 
approval  of  those  parts  of  the  new  drug 
applications  is  now  being  withdrawn. 

1.  Those  parts  of  NDA  3-590  pertain¬ 
ing  to  Amigen  Injection  containing  10 
percent  protein  hydrolysate;  5  percent 
protein  hydrolysate  and  5  percent  dex¬ 
trose;  2^  percent  protein  hydrolysate 
and  10  percent  dextrose;  percent 
protein  hydrolysate  and  3%  dextrose  In 


Lac ta ted  Ringer’s  Solution;  5  percent 
protein  hydrolysate  and  10  percent  dex¬ 
trose;  5  percent  protein  hydrolysate,  5 
percent  dextrose,  and  5  percent  alcohol; 
Mead  Johnson  Laboratories,  Division  of 
Mead  Johnson  and  Co.,  2404  Pennsyl¬ 
vania  St.,  Evansville,  IN  47721. 

2.  Those  parts  of  NDA  5-932  pertain¬ 
ing  to  Aminosol  Injection  containing  5 
percent  protein  hydrolysate  (modified) 
and  5  percent  dextrose;  and  5  percent 
protein  hydrolysate  (modified),  5  per¬ 
cent  dextrose,  and  5  percent  alcohol;  Ab¬ 
bott  Laboratories,  Inc.,  14th  and  Sheri¬ 
dan  Rd.,  N.  Chicago,  IL  60064. 

3.  Those  parts  of  NDA  6-170  pertain¬ 
ing  to  Hyprotigen  Injection  containing 
6  percent  hydrolysate  (modified) ;  and 
5  percent  protein  hydrolysate  (modified) 
and  5  percent  dextrose;  McGaw  Labora¬ 
tories,  1015  Grandview  Ave.,  Glendale, 
CA  91201. 

4.  That  part  of  NDA  6-726  pertain¬ 
ing  to  CP.H.  Solution  containing  5  pro¬ 
tein  hydrolysate  (modified)  and  5  per¬ 
cent  dextrose;  Cutter  Laboratories,  Inc., 
4th  and  Parker  Sts.,  Berkeley,  CA  94710. 

5.  Those  parts  of  NDA  5-419  pertain¬ 
ing  to  Travamin  Injection  containing 
7*4  percent  protein  hydrolysate;  5  per¬ 
cent  protein  hydrolysate  and  10  percent 
dextrose;  and  7 >4  percent  protein  hy¬ 
drolysate  and  10  percent  dextrose; 
Travenol  Laboratories,  Inc.,  Morton 
Grove,  IL  60053. 

All  drug  products  that  are  identical, 
related,  or  similar  to  a  drug  product 
named  above,  not  the  subject  of  an  ap¬ 
proved  new  drug  application,  are  cov¬ 
ered  by  the  new  drug  applications  re¬ 
viewed  and  are  subject  to  this  notice 
(21  CFR  310.6).  Any  person  who  wishes 
to  determine  whether  a  specific  product 
is  covered  by  this  notice  should  write  the 
Food  and  Drug  Administration,  Bureau 
of  Drugs,  Division  of  Drug  Labeling 
Compliance  (HFD-310),  5600  Fishers 
Lane,  Rockville,  MD  20857. 

In  response  to  the  September  21,  1976 
notice,  a  request  for  a  hearing  was  sub¬ 
mitted  by  'Travenol  Laboratories  with 
respect  to  the  following  drug  products: 

1.  That  part  of  NDA  5-419  pertain¬ 
ing  to  Travamin  Injection  containing  5 
percent  protein  hydrolysate  and  5  per¬ 
cent  dextrose. 

2.  Travamin  Injection  containing  10 
percent  protein  hydrolysate  (no  NDA). 

3.  Travamin  Injection  containing  5 
percent  protein  hydrolysate,  12.5  percent 
fructose  and  2.4  percent  alcohcd  (no 
NDA). 

No  other  person  filed  a  written  appear¬ 
ance  of  election  as  provided  by  stdd  no¬ 
tice.  ITie  failure  to  file  such  an  appear¬ 
ance  constitutes  election  by  such  per¬ 
sons  not  to  avail  themselves  of  the  op- 
portiuilty  for  a  hearing. 

The  Director  of  the  Bureau  of  Drugs, 
under  the  Federal  Pood,  Drug,  and  Cos¬ 
metic  Act  (sec.  505,  52  stat.  1052-1053, 
as  amended  (21  UJ3.C.  355) ) ,  and  under 
authority  d^egated  to  him  (21  CFR 
5.31).  (recodlficatlon  pid>llshed  In  the 
Federal  Register  of  June  15, 1976  (41  FR 
24263) ),  finds  that  m  the  basis  of  new 
InformaUioa  before  him  with  respect  to 
ISm  drag  products,'  evaluated  together 


with  the  evidence  available  to  him  when 
the  applications  were  approved,  there  is 
a  lack  of  substantial  evidence  the  drug 
products  will  have  the  effects  they  pur¬ 
port  or  are  represented  to  have  under  the 
conditions  of  use  prescribed,  recom¬ 
mended,  or  suggested  in  the  ladling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  those  parts  of  new 
drug  applications  3-590,  5-932,  6-170, 
6-726,  and  5-419  providing  for  the  drug 
products  named  above  (except  for  the 
products  named  above  that  are  the  sub¬ 
ject  of  a  request  for  hearing),  and  all 
amendments  and  supplements  applying 
thereto.  Is  withdrawn  effective  Febru¬ 
ary  14,  1977. 

Shipment  in  interstate  commerce  of 
the  above  listed  products  or  of  any  iden¬ 
tical,  related,  or  similar  products,  not  the 
subject  of  an  approved  new  drug  appli¬ 
cation,  will  then  be  unlawful. 

Dated:  January  24, 1977. 

J.  Richard  Croxjt, 
Director,  Bureau  of  Drugs. 

[PR  Doc.77-3175  Piled  2-3-77;8:45  am] 


[Doc.  N.  76N-0390:  DESI  9495] 

CYCLIZINE  LACTATE  FOR 
INTRAMUSCULAR  USE 

Drugs  for  Human  Use;  Drug  Efficacy  Study 
Implementation;  Followup  NotiM  and 
Notice  of  Opportunity  for  Hearing 

The  Food  and  Drug  Administration 
is  reclassifying  the  probably  effective  in¬ 
dication  for  cyclizine  lactate  injection, 
offering  an  opportunity  for  hearW  on 
the  indications  lacking  substantial  evi¬ 
dence  of  effectiveness,  and  annoimcing 
the  conditions  under  which  tiie  drug  may 
be  marketed  tor  the  indication  fm*  which 
It  is  now  regarded  as  effective.  Persons 
who  wish  to  request  a  hearing  may  do  so 
on  or  before  March  7, 1977. 

In  a  notice  (DESI  9495)  published  in 
the  Federal  Register  of  July  27,  1972 
(37  FR  15039) ,  the  Food  and  Drug  Ad¬ 
ministration  annoimced  its  conclusion 
that  cyclizine  lactate  is  (1)  probably  ef¬ 
fective  for  the  centred  of  postoperative 
nausea  and  vomiting;  and  (2)  lacking 
substantial  evidence  of  effectiveness  for 
general  use  in  the  relief  of  nausea  and 
vomiting  wh^  the  oral  route  cannot  be 
used,  and  for  nausea  and  vomiting  of 
pregnancy.  No  person  has  submitted  any 
data  in  support  of  the  probably  effective 
IndicaticHi  and  that  indication  is  now 
reclassified  to  lacking  substantial  evi¬ 
dence  of  effectiv^ess. 

Upon  reevaluation  of  the  drug  it  is 
concluded  that  the  drug  is  effective  for 
the  treatm^t  of  nausea  and  vomlti^  of 
motion  sickness  when  the  oral  route  can¬ 
not  be  used. 

Accordingly,  the  notice  of  July  27, 
1972,  is  amended  to  read  as  follows  with 
respect  to: 

NDA  9-495;  Marezine  Injection  containing 
cyclizine  lactate;  Burrougha  WeUcome  ft 
Oo.,  Inc.  3030  Cornwallis  Rd.,  Research  Tri¬ 
angle  Park,  NC  27709. 

Such  drugs  are  regarded  as  new  drugs 
(21  U.S.C.  321  (p)).  Supplemental  new 
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drug  i4>plication£  are  required  to  revise 
the  in  and  to  up^te  previously 

approved  applicatiODS  providing  for  such 
drugs.  An  i^jproved  new  drug  aiHdica- 
tion  is  a  requirement  for  marketing  such 
drug  products. 

In  sulditlon  to  the  holdens)  of  the 
new  drug  apidiGation(s)  specifically 
named  above,  this  notice  applies  to  all 
persons  who  manufacture  or  distribute 
a  drug  product,  not  the  subject  of  an 
apfuroved  new  drug  applicaticm,  that  is 
identical,  related,  or  similar  to  a  dnig 
product  named  above,  as  defined  in  21 
CFR  310.6.  It  is  the  responsibility  of 
every  drug  manufacturer  or  dlstrilmtfM: 
to  review  this  notice  to  determine  wheth¬ 
er  it  covers  any  drug  iwoduct  he  manu¬ 
factures  or  distributes.  Any  person  may 
request  an  opinion  of  the  api^cabilily 
ot  this  notice  to  a  specific  drug  product 
he  manufactures  or  distributes  that  may 
be  identical,  rdated,  or  similar  to  a  drug 
product  named  in  this  notice  by  writing 
to  the  Food  and  Drug  Administration. 
Bureau  of  Drugs,  Division  ot  Drug  Label¬ 
ing  Compliance  (HFD-310) ,  5600  Fishers 
Lane,  Rodcvllle,  IfD  20852. 

A.  Effectiveness  classification.  The 
Food  and  Drug  Administration  has  re¬ 
viewed  aD  available  evidence  and  c<xi- 
clodes  that  the  drug  product  is  effective 
for  the  indication  listed  in  the  labeling 
conditions  below.  The  drug  now  lacks 
substantial  evidence  of  effectiveness  for 
an  its  other  lab^ed  indications. 

B.  Conditions  for  approval  and  vtar- 
keting.  The  Food  and  Drug  Administra¬ 
tion  is  ixepared  to  an>rove  abbreviated 
new  drug  medications  and  abbreviated 
supplements  to  previously  approved  new 
drug  appUcatkxis  undn-  conditions  de¬ 
scribed  herein. 

1.  Form  of  drug.  The  drug  is  in  sterile 
aqueous  solution  form  suitable  for  intra-« 
muscular  administration. 

2.  Labeling  conditions,  a.  The  label 
bears  the  statement,  **Caution:  Federal 
law  mohibits  dispensing  without  pre¬ 
scription.’* 

b.  The  drug  Is  labeled  to  ctxuply  with 
all  requirements  of  the  act  and  regula¬ 
tions,  and  the  labding  bears  adequate 
information  tor  safe  and  effective  use  of 
the  drug.  The  Indlcatkm  is  as  follows : 

For  the  treeUiMmt  of  nausea  and  Totnitlng 
of  moikm  aickneBS  when  tlie  oral  route  can¬ 
not  be  used. 

3.  Marketing  stattts.  a.  Marketing  of 
such  drug  products  that  are  now  the 
subject  of  an  approved  <»*  effective  new 
drug  application  may  be  continued  pro¬ 
vided  that,  on  or  before  April  5.  1S77, 
the  holder  of  the  application  submits, 
if  he  has  not  previou^  done  so,  (1)  a 
supplement  for  revised  labeling  as  needed 
to  be  in  accord  with  the  labeling  condl- 
ti<ms  described  in  this  notice,  and  c<xn- 
plete  container  labeling  if  current  con¬ 
tainer  labeling  has  not  been  submitted, 
and  (li>  a  suMDlement  to  provide  up¬ 
dating  information  with  respect  to  items 
6  (components).  7  (omupocition) .  and 
t  (methods,  facilities,  and  ecntrols)  of 
new  drug  imUlcatloa  form  FD-35tH  (21 
CFTl  314.1  (c)  )  to  the  extent  required  In 


abbreviated  applications  <21  CFR  314.1 
(f)). 

b.  Approval  of  an  abbreviated  new 
drug  application  (21  CFR  314.1(f))  mnst 
be  obtained  prior  to  maiicetlng  such 
prodiict.  Marketing  prior  to  apiunval  of 
a  new  drug  application  win  subject  such 
products,  and  those  persons  who  caused 
the  products  to  be  marketed,  to  regula¬ 
tory  action. 

C.  Notice  of  opportunity  for  hearing. 
On  the  basis  of  all  the  data  and  infor¬ 
mation  available  to  him,  the  Director  of 
the  Bureau  of  Drugs  is  imaware  of  any 
adequate  and  well-controDed  clinical 
investigation,  conducted  by  experts  qual¬ 
ified  by  scientific  training  and  experi¬ 
ence,  meeting  the  requirements  of  sec¬ 
tion  505  of  the  Federal  Pood,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355)  and  21  CFR 
314.111(a)(5).  demonstrating  the  effec¬ 
tiveness  of  the  drug(s)  for  the  indica¬ 
tion  (s)  lacking  substantial  evidence  of 
effectiveness  referred  to  in  paragraph  A. 
of  this  notice. 

Notice  is  given  to  the  holder  <.s)  of  the 
new  drug  application  (s) ,  and  to  all  other 
interested  persons,  that  the  Director 
the  Bureau  of  Drugs  proposes  to  issue  an 
order  under  section  505(e)  of  the  Fed¬ 
eral  Food,  Drug,  and  Cosmetic  Act  (21 
UJB.C.  355(e)),  withdrawing  mDproval  of 
the  new  drug  applicati(m(8)-  and  all 
amendments  and  supplements  thereto 
providing  for  the  lDdicatkm(s>  lacking 
substantial  evidence  of  effectiveness  re¬ 
ferred  to  in  paragraph  A.  of  this  notice 
(m  the  ground  that  new  information  be¬ 
fore  him  with  respect  to  the  drug  prod- 
uct(s) .  evaluated  together  with  the  evi¬ 
dence  availtdble  to  him  at  the  time  of 
iqjproval  of  the  applicatinn(s) ,  shows 
there  is  a  lack  of  substantial  evidence 
that  the  drug  product(s)  will  have  aQ 
the  effects  it  purports  or  is  r^;>resa:ited 
to  have  under  the  conditions  of  use  pre¬ 
scribed,  recommended,  or  suggested  in 
the  labeling.  An  order  withdrawbig  iq;>- 
ixnval  will  not  Issue  with  respect  to  any 
appllcation(s)  supplonented,  in  accord- 
with  this  notice,  to  delete  the  clahn(s) 
lacking  substantial  evidence  of  effective¬ 
ness. 

In  addition  to  the  ground  tor  the  pro¬ 
posed  withdrawal  of  apimval  stated 
above,  this  notice  of  opportunity  for 
heartog  oicompasses  aD  issues  rdating 
to  the  legal  status  ot  the  drug  products 
subject  to  it  (including  identical,  related, 
or  similar  drug  products  as  defined  in 
21  CFR  310.6),  e.g.,  any  contention  that 
any  such  product  is  not  a  new  drug  be¬ 
cause  it  is  generally  recognized  as  safe 
and  ^ective  within  the  meaning  of  sec- 
ti(m  201(p)  of  the  act  or  because  it  is 
exempt  fitun  piart  or  all  of  the  new  drug 
provisions  of  the  act  pursuant  to  the 
exempUcm  f(»  products  marketed  prto 
to  Jime  25.  1938,  contained  In  section 
201  (p)  of  the  act,  or  ponuant  to  sec¬ 
tion  107(c)  of  the  Drug  Amendments  of 
1962;  or  for  any  other  reason. 

In  accordance  with  the  luovlskins  of 
section  505  the  act  (21  UB.C.  356) 
and  the  regulations  promulgatod  there¬ 
under  (21  CFR  Parts  318.  314),  the  ap- 
pllcant(s)  and  all  other  persons  who 


manufacture  or  distribute  a  drug  prod¬ 
uct  which  Is  identical,  related,  or  Kimiia.r 
to  a  drug  product  named  above  (21  CFR 
310.6),  are  hereby  given  an  opportunity 
for  a  hearing  to  show  why  approval  of 
the  new  drug  applicatlon(s)  providing 
for  the  claim  (s)  involved  should  not  be 
withdrawn  and  an  opportunity  to  raise, 
for  administrative  determination,  all  is¬ 
sues  relating  to  the  legal  status  of  a 
dnig  product  named  above  and  all  iden¬ 
tical,  related,  or  similar  dnig  products. 

If  an  applicant  or  any  person  subject 
to  this  notice  pursuant  to  21  CPR  310.6 
elects  to  avail  himself  of  the  opportu¬ 
nity  for  a  hearing,  he  shall  file  (1)  on  or 
before  March  7,  1977,  a  written  notice 
of  appearance  and  request  for  hearing, 
and  (2)  on  or  before  April  5,  1977,  the 
data,  information,  and  auslyses  (mi 
which  he  relies  to  justify  a  hearing,  as 
specified  in  21  CFR  314,200.  Any  other 
Interested  person  may  also  submit  com¬ 
ments  on  this  proposal  to  withdraw  ap¬ 
proval.  The  procedures  and  requirements 
governing  this  notice  of  opptutunity  for 
hearing,  a  notice  of  appearance  and  re¬ 
quest  for  hearing,  a  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
doiial  of  hearing,  are  contained  in  21 
CFR  314.200. 

The  failure  of  an  applicant  or  any 
other  person  subject  to  this  notice  pur¬ 
suant  to  21  CTFR  310.6  to  file  timely  writ¬ 
ten  appearance  and  request  for  hearing 
as  required  by  21  CFR  314.200  consti¬ 
tutes  an  election  by  such  person  not  to 
avail  himself  of  the  opportunity  for  a 
hearing  concerning  the  action  proposed 
with  respect  to  such’dmg  product  and  a 
waiver  of  any  contentions  concerning 
the  legal  status  of  such  drug  product. 
Any  such  drug  product  labeled  for  the 
Indicatloii(s)  lacking  substantial  evi¬ 
dence  of  effectiveness  referred  to  in  par¬ 
agraph  A.  of  this  notice  may  not  there¬ 
after  lawfully  be  martceted,  and  the  Food 
and  Drug  Administration  win  initiate 
appropriate  regulatory  action  to  rnnove 
such  drug  products  from  the  mai^et. 
Any  new  drug  product  marketed  without 
an  approved  NDA  is  subject  to  regula¬ 
tory  action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upem  mere  allegaticmB  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If 
it  coiclusively  appears  from  the  face  of 
the  data,  information,  smd  factual 
analyses  in  the  request  for  the  hearing 
that  there  is  no  genuine  and  substantial 
issue  of  fact  which  precludes  the  with¬ 
drawal  of  approval  of  the  application,  or 
when  a  request  for  heartaig  is  not  made 
in  the  required  format  or  with  the  re¬ 
quired  anidyaes,  the  Commissioner  will 
enter  summary  judgment  against  the 
pcisoa(s)  who  requests  the  hearing, 
making  findings  and  coiclusions,  deny¬ 
ing  a  hearing. 

All  submissions  pursuant  to  this  no¬ 
tice  of  opportunity  for  hearing  shall  be 
filed  In  quinttodicate.  Such  submissions, 
except  for  data  and  Inf (mnatlon  prohib¬ 
ited  from  piddle  dlsclosnre  pursuant  to 
21  UJB.C.  331  (j)  or  18  UB.C.  1906,  may 
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be  seen  in  the  office  of  the  Hearing  Clerk 
(address  given  below)  during  working 
hours,  Monday  through  Friday. 

Communications  forwarded  In  re¬ 
sponse  to  this  notice  should  be  identified 
with  the  reference  niunber  DESI  9495, 
directed  to  the  attention  of  the  appro¬ 
priate  office  named  below,  and  addressed 
to  the  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20852. 

Supplements  (identify  with  NDA  num¬ 
ber)  :  Division  of  Neuropharmacological 
Drug  Products  (HFD-120),  Bm.  lOB-34,  Bu¬ 
reau  of  Drugs. 

Original  abbreviated  new  drug  applications 
(identify  as  such) :  Division  of  Generic  Drug 
Monographs  (HFD-530) ,  Bureau  of  Drugs. 

Request  for  Hearing  (identify  with  Docket 
number  appearing  in  the  heading  of  this  no¬ 
tice)  :  Hearing  Clerk,  Food  and  Drug  Admin¬ 
istration  (HPC-20) ,  Bm.  4-65. 

Requests  for  the  report  of  the  National 
Academy  of  Sciences-National  Research 
Coimcll:  Public  Records  and  Document  Cen¬ 
ter  (HFC-18) ,  Bm.  4-62. 

Other  communications  regarding  this  no¬ 
tice;  Drug  Efficacy  Study  Implementation 
Project  Manager  (HFD-101),  Bureau  of 
Drugs. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (secs.  502, 
505,  52  Stat.  1050-1053,  as  amended  (21 
U.S.C.  352,  355) )  and  under  the  author¬ 
ity  delegated  to  the  Director  of  the  Bu¬ 
reau  of  Drugs  (21  CFR  5.31)  (recodiflca- 
tion  published  In  the  Federal  Register 
of  June  15,  1976  (41  FR  24262)). 

Dated:  January  19, 1977. 

J.  Richard  Crout, 
Director,  Bureau  of  Drugs. 

[FB  DOC.77-317S  FUed  2-3-77:8:45  am] 


(Doc.  No.  76N-0391;  DESI  9495] 

CYCLIZINE  HYDROCHLORIDE  FOR 
RECTAL  USE 

Drugs  for  Human  Use;  Efficacy  Study 
implementation;  Opportunity  for  Hear¬ 
ing  on  Proposal  To  Withdraw  Approval  of 
New  Drug  Application 

In  a  notice  (DESI  9495)  published  in 
the  Federal  Register  of  July  27,  1972 
(37  FR  15039),  the  Food  and  Drug  Ad¬ 
ministration  announced  Its  conclusion 
that  the  drug  product  described  below  is 
(1)  probably  effective  for  the  control  of 
postoperative  nausea  and  vomiting;  and 
t2)  lacking  substantial  evidence  of  ef¬ 
fectiveness  for  general  use  for  relief  of 
nausea  and  vomiting  when  the  oral  route 
cannot  be  used,  and  for  nausea  and 
vomiting  of  pr^nancy.  No  data  were 
submitted,  and  the  drug  product  is  now 
regarded  as  lacking  substantial  evidence 
of  effectiveness.  This  notice  announces 
that  conclusion  and  proposes  to  with¬ 
draw  approval  of  the  new  drug  applica¬ 
tion.  Persons  wishing  to  request  a  hear-, 
ing  may  do  so  on  or  before  March  7, 
1977. 

NDA  9-781;  Marezine  Suppositories 
and  Pediatric  Suppositories  containing 
cyclMne  hydrochloride;  Burroughs  Wel¬ 
come  &  COm  Inc.,  3030  ComwalUs  Rd., 
Research  Triangle  Park,  NC  27709. 


Mai  ezine  Injection  was  included  in  the 
Ju^  27,  1972  notice  but  is  not  affected  by 
this  notice. 

On  the  basis  of  all  of  the  data  and  in¬ 
formation  available  to  him,  the  Director 
oi  the  Bureau  of  Drugs  is  unaware  of  any 
adequate  and  well-controlled  clinical  in¬ 
vestigation,  conducted  by  experts  quali¬ 
fied  by  scientific  training  and  experience, 
meeting  the  requirements  of  section  505 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  355)  and  21  C?FR  314.111 
(a)  (5) ,  demonstrating  the  effectiveness 
of  the  drug. 

Therefore,  notice  is  given  to  the 
holder(s)  of  the  new  drug  application (s) 
and  to  all  other  interested  persons  that 
the  Director  of  the  Bureau  of  Drugs  pro¬ 
poses  to  issue  an  order  under  section  505 
(e)  of  the  Federal  Food,  Drug,  and  Cos¬ 
metic  Act  (21  U.S.C,  355(e)),  withdraw¬ 
ing  approval  of  the  new  drug  applica- 
tion(s)  (or  if  indicated  above,  those  parts 
of  the  application(s)  providing  for  the 
drug  product(s)  listed  above)  and  all 
amaidments  and  supplements  thereto  on 
the  groimd  that  new  information  before 
him  with  respect  to  the  drug  product  (s), 
evaluated  together  with  the  evidence 
available  to  him  at  the  time  of  approval 
of  the  application(s) ,  shows  there  is  a 
lack  of  substantial  evidence  that  the 
drug  product(s)  will  have  the  effect  It 
purports  or  is  represented  to  have  under 
the  conditions  of  use  prescribed,  recom¬ 
mended,  or  suggested  in  the  labeling. 

In  addition  to  the  holder(s)  of  the  new 
drug  application  (s)  specifically  named 
above,  this  notice  of  opportunity  for 
hearing  applies  to  all  persons  who  manu¬ 
facture  or  distribute  a  drug  product 
which  Is  identical,  related,  or  similar  to 
a  drug  product  named  above,  as  defined 
in  21  CFTl  310.6.  It  is  the  responsibility  of 
every  drug  manufacturer  or  dlstrlbut<»* 
to  review  this  notice  of  (^iportunity  for 
hearing  to  determine  whether  it  covers 
any  drug  product  he  manufactures  or 
distributes.  Any  person  may  request  an 
opinion  of  the  applicability  of  this  notice 
to  a  specific  drug  product  be  manufac¬ 
tures  or  distributes  that  may  be  identical, 
related,  or  similar  to  a  drug  product 
named  In  this  notice  by  writing  to  the 
Food  and  Drug  Administration,  Bureau 
of  Drugs,  Division  of  Drug  Labding 
Compliance  (HFD-310),  5600  Fishers 
Lane,  Rockville,  MD  20857. 

In  addition  to  the  ground  (s)  for  the 
proposed  withdrawal  of  approval  stated 
above,  this  notice  of  opportunity  for 
hearing  encompasses  all  issues  relating  to 
the  legal  status  of  the  drug  products 
subject  to  it  (including  Identical,  related, 
or  similar  drug  products  as  defined  In 
21  CFR  310.6)  e.g.,  any  contention  that 
any  such  product  Is  not  a  new  drug 
because  it  is  generally  recognized  as  safe 
and  effective  witiiln  the  meaning  of  sec¬ 
tion  201  (p)  of  the  act  or  because  it  is 
exempt  from  part  or  all  of  the  new  drug 
provisions  of  the  act  pursuant  to  the 
exemption  for  products  maiketed  prliv 
to  Jime  25,  1938,  eimtalned  In  sectlaa 
201  (p)  of  the  act,  or  pursuant  to  sec¬ 
tion  107(c)  of  the  Drug  Amendments  of 
1962;  or  for  any  other  reason. 


In  accordance  with  the  provisions  of 
section  505  of  the  act  (21  n.S.C.  355) 
and  the  regulations  pnxnulgated  there- 
imder  (21  CFR  Parts  310,  314),  the  ap-. 
plicant(s)  and  all  <^er  persons  subject 
to  this  Notice  piursuant  to  21  CFR  310.6 
are  hereby  given  an  opportunity  for  a 
hearing  to  show  why  approval  of  the  new 
drug  application(s)  should  not  be  with¬ 
drawn  and  an  opportunity  to  raise,  for 
administrative  determination,  £l11  issues 
relating  to  the  legal  status  of  a  drug 
product  named  above  and  of  all  Identical, 
related,  or  similar  drug  products. 

If  an  applicant  or  any  other  person 
subject  to  this  notice  pursuant  to  21 
CFR  310.6  elects  to  avail  himself  of  the 
opportunity  for  a  hearing,  he  shall  file 
(1)  on  or  before  March  7, 1977,  a  written 
notice  of  appearance  and  request  for 
hearing,  and  (2)  on  or  before  April  5, 
1977  the  data,  information,  and  analyses 
on  which  he  relies  to  justify  a  hearing, 
as  specified  in  21  CFR  314.200.  Any  other 
interested  p>erson  may  also  submit  com¬ 
ments  on  this  notice.  The  E>ocedures  and 
requirements  governing  this  notice  of 
opportunity  for  hearing,  a  notice  of  ap¬ 
pearance  and  request  for  hearing,  a  sub¬ 
mission  of  data,  information,  and  anal¬ 
yses  to  justify  a  hearing,  other  com¬ 
ments,  and  a  grant  or  denial  of  hearing, 
are  contained  in  21  CFR  314.200. 

The  failure  of  an  applicant  or  any 
other  person  subject  to  this  notice  pur¬ 
suant  to  21  CFR  310.6  to  file  timely  writ¬ 
ten  appearance  and  request  for  hearing 
as  required  by  21  CFR  314.200  consti¬ 
tutes  an  election  by  such  person  not 
to  avail  himself  of  the  opportunity  for  a 
hearing  concerning  the  action  proposed 
with  respect  to  such  drug  product  and  a 
waiver  of  any  contentions  concerning  the 
legal  status  of  any  such  drug  product. 
Any  such  drug  product  may  not  there- 
•  after  lawfully  be  marketed,  and  the  Food 
and  Drug  Administration  will  initiate 
appropriate  regulatory  action  to  remove 
such  drug  products  from  the  market.  Any 
new  drug  product  marketed  without  an 
approved  NDA  is  subject  to  regulatory 
action  at  any  time. 

A  request  for  a  hearing  miur  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it  con¬ 
clusively  appears  from  the  face  of  the 
data,  information,  and  factual  analyses 
in  the  request  for  the  hearing  that  there 
is  no  genuine  and  substantial  issue  of 
fact  which  precludes  the  withdrawal  of 
approval  of  the  application,  or  when  a 
request  for  hearing  is  not  made  in  the  re¬ 
quired  format  or  with  the  required 
analyses,  the  Commisisoner  wHl  enter 
summary  judgment  against  the  per- 
son(s)  who  requests  the  hearing,  mak¬ 
ing  findings  and  conclusions,  denying  a 
hearing. 

All  submissions  pursuant  to  this  notice 
shall  be  filed  in  quintuplicate  with  the 
Hearing  Clerk,  Food  and  Drug  Admin¬ 
istration,  Rm.  4-65,  5600  Fishers  Lane, 
Rockville,  BfD  20857. 

All  submissions  pursuant  to  this  notice, 
except  for  data  and  information  iHohib- 
Ited  from  public  disclosure  pursuant  to 
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21  U£.C.  331 U)  or  18  U£.C.  1205,  maj  be 
Been  in  the  office  at  the  Heaxing  Clerk 
during  working  hours,  Monday  through 
Friday. 

niia  notice  is  issued  under  the  Federal 
Food.  I^iig.  and  Coametie  Act  (sec.  505. 
52  Stat.  1052-1053.  as  amaxded  (21  UJB.C. 
355)  >,  imd^  autluuritsr  delegated  to 
the  l^eetor  of  the  Bureau  at  Drugs  (21 
CFR  5,31)  (recodification  published  in 
the  Fubui.  Register  oi  June  15,  1976 
(41  FR  24262) ) . 

Dated:  Jam^ary  19, 1977. 

J.  R1CUA&C  Grout, 
Director,  Bureau  of  Drugs. 

JPR  Doc.77-3174  Piled 2-3-77; 8; 45  am) 


Health  Resources  Administration 

HEALTH  SYSTEMS  AGENCY 

APPLICATION  INFORMATION 

Notice  of  Availability 

Notice  is  hereby  given  that  applica¬ 
tion  materials  for  FY  19T7  are  available 
In  DHEW  regional  offices  for  entities 
Interested  In  Initial  conditional  designa- 
ttcm.  renewal  of  conditional  designation, 
or  fidl  designation  as  a  health  systems 
agency  <E8A)  under  the  National  Health 
PhUBnlng  and  Resources  Development 
Act  of  1974  (Pub.  L,  98-641,  Jamuiry  4, 
19715). 

The  National  Health  Planning  and 
Resources  Development  Act  of  1974 
added  a  new  Title  XV,  ‘^National  Health 
Piamting  and  Develoinnent,’*  to  the  pub- 
Ue  Health  Servlee  Act.  Among  other 
things  the  new  Title  XV  authorizes  the 
Secretary  to  enter  into  agreements  with 
elfgAle  entities  for  the  designation  of 
such  entitles  as  health  systems  agencies 
for  health  service  areas  estabHshed  pur¬ 
suant  to  section  1511  of  the  Public  Health 
sendee  Act  as  geographic  regions  appro¬ 
priate  for  the  effective  planning  and  de¬ 
velopment  of  i^yslcal  and  mental  health 
services  and  to  iwovlde  grant  as^tance 
to  such  agencies.  Each  soda  health  sys¬ 
tems  agency  diall  have  as  its  primary 
respoDsildlity  the  provisloD  of  effective 
health  planning  for  its  hesdth  service 
area  and  the  promotloa  of  the  devel<H>- 
ment  vritiiin  the  area  at  health  services, 
manpower,  and  facilities  which  meet 
Identifled  needs,  reduce  documented  in¬ 
efficiencies  and  Implement  the  health 
plans  of  the  agency. . 

On  March  26,  1976,  the  Department 
published  in  the  Federal  Register  regu¬ 
lations  dealing  with  the  designation  and 
funding  of  health  83^tems  agencies. 
Those  entities  Interested  in  becoming 
HSA’a  in  renewing  their  eondltional  des¬ 
ignation  agreements,  or  In  receiving  full 
designation  may  submit  applications  in 
accordance  widi  the  requirements  set 
forth  in  those  regulations. 

The  Department  will  announce  spe¬ 
cial  review  cycles  for  those  health  serv¬ 
ice  areas  where  no  HSA’s  were  designated 
during  FY  1976.  In  health  service  areas 
which  are  currently  smrved  by  designated 
HSA’s,  applicatkms  for  renewal  of  con¬ 
ditional  designation  and  for  full  desig¬ 
nation  win  be  processed  according  to  the 


following  schedule.;  Each  aiwdicant  will 
(1)  announce  and  conduct  a  public  meet¬ 
ing  for  review  of  the  proposed  m^pUca- 
tlon;  <2>  submit  a  NOtlfleatlSB  of  Intent 
to  apply  lor  Federal  supptMri  to  State  and 
areawide  A-S5  dearinghouses,  to  awio- 
priate  Govemor(s).  Statewide  Health 
Coordinating  Councils,  State  Health 
Planning  and  Development  Agency(s), 
and  to  the  DHEW  regional  office  (at  least 
30  days  prior  to  submission  of  the  ap¬ 
plication,  and  90  dajrs  prior  to  award 
date) ;  (3)  submit  the  ai^ication  to  all 
parties  listed  above  (at  least  60  days 
prior  to  the  award  date) .  Comments  on 
the  aiH^licatlon  by  the  Govem<ur(s), 
SHCC(s>.  SHPDA<s>  and  A-65  C2ear- 
inghouse(s)  are  to  be  forwarded  to  the 
DHEW  regional  office  (at  least  30  days 
prior  to  award  date) .  For  HSA’8  receiving 
renewal  oi  conditional  designation  oar  full 
clesignatioa,  the  award  date  will  be  the 
anniversary  date  of  its  current  desig- 
naticuL 

Any  members  of  the  public  residing  in 
areas  served  by  a  health  systems  agency 
should  contact  their  respective  agency 
concerning  that  agency’s  timetahte  tar 
submitting  its  renewal  of  conditional 
designation  or  full  designation  applica¬ 
tion. 

Api^lcation  materials  and  further  in- 
formati<m  may  be  obtetned  from  the 
Regional  Healtti  Administrator  In  each 
of  the  Department’s  ten  regional  (rfRces. 
See  Appendix  A. 

Dated:  January  26,  1977. 

Harold  MAReuLus. 

Devutjf  Admmiatrator, 
Health  Resources  Administration. 

Appendix  A 

DHEW  Begional  Office  1:  John  T.  Kennedy 
Federsi  Building,  Boston  llaaMchUBetts 
02203. 

DHEW  Regional  Office  II:  26  Federal  Plaza, 
New  Tort.  New  York  10007. 

DREW  Regional  Office  HI;  Post  Office,  Box 
13T16,  nmad^Iffiia,  PennsylTania  19108. 
ESBW  Regional  Office  TV:  5S  Screnili  Street, 
IfJS.,  Atlanta,  Georgia  30823. 

DHEW  Regional  Office  ▼:  300  South  Wacker 
Drive.  Chicago,  lUlnoie  SOSOO. 

DHEW  Regional  Office  VI:  1200  Main  Tower. 
Dallas,  Texas  75202. 

DREW  Regional  Office  VII:  801  Etot  12th 
Street,  Kansas  City,  Mlssonri  64106. 

DREW  BegkHnl  Office  VIH;  9017  I^eral  Of- 
ftee  Buflding.  Denver.  CokHUdo  80202. 
DHKW  Regional  Office  IX;  to  Fnltrai  Street, 
San  Fraoclecok  Oattfomla  84100. 

DREW  Regional  Office  X:  1321  Second  Ave¬ 
nue,  Arcade  Plaza.  Settle.  Waehlngton 
96101. 

[FR  Doc,77-3505  Filed  2-3-77;t;46  amj 


Office  of  the  Secretary 

STUDENT  FINANCIAL  ASSISTANCE  STUDY 
GR(XIP 

Heeling  and  Meeting 

The  Student  Finanetel  Assistance 
Study  Group  was  established  by  public 
notice  on  August  27,  1976,  to  advise  the 
Secretary  of  Health  Education,  and  Wel- 
fsue  on  ways  to  kni^emeni  more  effiec- 
ttrdy  sum!  ^Bciently  the  Student  Finan¬ 
cial  Assistance  Programs  administered 


by  the  Department.  ’These  programs  in¬ 
clude  the  Basic  Educational  Opportunity 
Cxranta  Program  (BEOO),  the  Guar¬ 
anteed  Student  Loan  Program  (GSL). 
the  Suinilemental  Educational  Oppor¬ 
tunity  Grants  Program  (SEOG) .  the  Na¬ 
tional  Direct  Student  Loan  Program 
(ND6L),  the  C(dlege  Work-Study  Pro¬ 
gram  (CWS),  and  the  State  Student  In¬ 
centive  Grant  Program  (SSIG) . 

Notice  is  hereby  given  pursuant  to  Pub. 
L.  92-463  that  the  Student  Financial  As¬ 
sistance  Study  Group  will  hold  a  hearing 
to  receive  suggestions  on  all  topics  re¬ 
lated  to  its  study  and  in  particular, 
issues  related  to  program  management 
and  integrity.  ’The  public  hearing  wiu  be 
h^  on  ’Thursday.  March  3,  1977,  in  a 
meeting  room  of  the  Continental  Plaza 
Hotel,  909  North  Michigan,  Chicago,  Il¬ 
linois  from  9.30  a.m.  to  3:00  p.m.  This 
heaxing  is  part  of  tlie  Student  Financial 
Assistance  Study  Group’s  efforts  to  re¬ 
view  management  and  administrative 
issues  related  to  the  student  assistance 
programs. 

Outline  or  the  Study 

'The  Student  Hnanclal  Assistance 
Study  Group  at  its  November  meeting 
outlined.  In  broad  terms,  the  It^owing 
major  areas  to  be  included  In  the  Study. 

I.  INTRODUCTION — lACKCROUND 

There  win  be  an  Introduction  which, 
from  a  historical  base,  will  analyze  why 
the  current  management  and  adminis¬ 
trative  problems  exist  In  the  federal 
student  aid  programs  emd  why  the 
Student  Financial  Assistance  Study 
Group  was  established. 

2.  ELXCXBILITT 

’This  section  of  the  study  will  address 
the  process  for  determining  ehgfiilllty  to 
receive  federal  fimds  and  to  paxtlclpate 
In  the  student  aid  programs.  The  study 
will  critically  reiiew,  the  process  for 
determining,  maintaining,  and  terminat¬ 
ing  eligibility  for  states,  Institutions, 
students,  and  lenders. 

3.  DELIVERY  SYSTEM 

’The  delivery  system  for  providing 
financial  assistance  to  students  through 
the  various  mechanisms  currently  in 
force  will  also  rec^ve  the  attention  of 
the  Study  Group.  This  will  todude  the 
application  process,  panel  review  process, 
allotment  of  fimds,  packaging  of  aid  and 
student  budget  process.  ’The  Group  In¬ 
tends  to  gtve  eonsldpration  to  the  timing 
of  payments  to  students  and  to  Institu¬ 
tions;  the  roles  of  the  federal  central 
(^Sce  and  regional  ofifices  In  the  adminis¬ 
tration  of  the  programs;  the  roles  of  the 
states,  the  educatlimal  institutions,  the 
private  sector  service  organizations,  and 
the  lending  InstJiutlosis  in  the  adminis¬ 
tration  of  the  programs. 

4.  PROGRAM  MANAGEMENT  AND  INTEGRITT 

Ihe  organization  structure,  policies, 
and  procedures  used  to  manage  the  pro- 
grama  to  insure  program  Integrity,  co¬ 
ordination,  and  control  wUl  be  the  focua 
of  this  section  of  the  Study.  Ihe  Study 
will  look  at  management  systems  In  gen- 
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eral,  Including  communications,  training, 
technical  assistance,  and  data  acquisi> 
tion;  the  incentives  and  dlsincenttviB  tor 
program  integrity;  the  appeal  processes; 
the  efforts  to  prevent  and  eliminate 
fraud  and  abuse;  and  the  procedures  for 
evaluating  performance  of  institutions, 
agencies,  and  individuals. 

At  the  January  hearing,  testimony  was 
heard  principally  relating  to  issura  of  eli¬ 
gibility,  and,  in  February,  the  testimony 
focused  on  delivery  systems.  In  March, 
the  Study  Group  hopes  to  receive  sug¬ 
gestions  and  comments  concerning  issues 
related  to  the  management  of  the  various 
programs  in  order  to  insiire  program  in¬ 
tegrity.  A  brief  statement  of  some  of  the 
issues  identified  in  this  area  to  date  fol¬ 
lows. 

Program  Management  and  Integritt 

In  reviewing  the  organization  and 
structure  of  the  federal  student  aid  pro¬ 
grams,  one  must  imderstand  that  the 
purpose  of  these  programs  extends  be¬ 
yond  a  simple  “pay-out”  of  money  to 
students  since  these  programs  are  also 
involved  with  the  protection  of  students* 
rights,  with  the  safeguarding  of  public 
monies,  and  with  the  encoimaging  of 
non-federal  entitles  to  make  fimds  avail¬ 
able  to  students  in  the  form  of  loans. 
Jobs,  etc.  Moreover,  these  programs  were 
built  on  a  philosophy  which  emphasized 
making  funds  available  to  all  who  seek 
them,  regardless  of  abilities  or  probabil¬ 
ity  of  success  and  which  relatedly  ac¬ 
cepts  some  degree  of  abuse  of  f^eral 
funds  as  an  unavoidable  condition. 

The  Student  Financial  Assistance 
Study  Group  has  suggested  the  following 
sub-headings  as  a  structure  for  its  re¬ 
view: 

A.  ORGANIZATIONAL  STRUCTURE 

1.  In  what  ways  should  the  separate 
student  aid  programs  be  integrated?  Are 
there  common  aspects  of  the  operation 
of  these  programs  that  could  be  man¬ 
aged  in  a  more  coordinated  way? 

2.  What  staff  resources  are  required 
and  what  staff  qualifications  are  neces¬ 
sary  to  adequately  perform  assigned  re¬ 
sponsibilities? 

3.  Where  within  the  national  organi¬ 
zation  of  the  Office  of  Education  would 
the  student  aid  program  staff  functions 
best  and  most  effectively  be  carried  out? 
Which  fimctions  or  activities  would  best 
be  performed  by  the  regional  offices  and 
which  would  best  be  performed  at  the 
central  office? 

4.  In  what  ways  can/should  the  state 
educational  agencies  be  involved  in  the 
operation  of  these  programs? 

B.  ADMINISTRATION 

1.  How  can  the  process  for  developing 
program  regulations,  policies,  and  proce¬ 
dures  be  facilitated? 

2.  What  methods  can  be  employed  to 
assmne  consistent  and  uniform  opera¬ 
tion  of  the  programs  and  provide  guid¬ 
ance  for  good  management  practices?  Is 
the  development  of  manuals  and  hand¬ 
books  a  viable  means  to  accomplish  this 
objective? 

3.  What  role  can  training  and  provid¬ 
ing  technical  assistance  play  in  improv¬ 


ing  the  management  and  administration 
of  the  programs? 

C.  MANAGEMBIfT  INFORMATION  SYSTEMS 

1.  How  adequate  is  the  existing  man¬ 
agement  information  system?  Is  the 
data  collected  accurate,  timely,  relevant, 
and  accessible? 

2.  How  and  by  whom  is  existing-man- 
agement  information  used? 

D.  COMPUTER  UTILIZATION 

1.  What  is  the  extent  of  present  com¬ 
puter  usage?  Is  the  use  of  computers  by 
the  programs  effective? 

2.  Are  the  present  systems  conceptual¬ 
ly  sound  and  are  they  sufficiently  con¬ 
trolled  to  prevent  computer  fraud? 

E.  PROGRAM  INTEGRITY  AND  CONTROL 

1.  What  steps  need  to  be  taken  to  as¬ 
sure  that  the  student  aid  programs  con¬ 
form  to  the  intent  of  Congress?  What 
additional  safeguards  are  required  to 
prevent  and  eliminate  fraud  and  misuse 
of  public  monies? 

2.  Of  the  following  list  of  administra¬ 
tive  activities,  what  should  be  the  rela¬ 
tive  importance  given  to,  or  reliance  on, 
each? 

(a)  Establishment  of  performance 
standards  for  federal  staff,  lenders,  par¬ 
ticipating  schools,  and  students. 

(b)  Development  of  timely,  intelligible 
regulations. 

(c)  Oversight  and  monitoring  on-site 
visits  to  institutions. 

(d)  Periodic  performance  evaluations 
of  federal  staff,  and 

(e)  Financial  and  program  audits  and 
resolution  of  audit  findings. 

3.  How  should  the  enforcement  and 
penalty  provisions  of  the  law  be  admin¬ 
istered  to  provide  greater  protection  for 
the  public  interest?  Who  should  have 
responsibility  for  such  activities? 

4.  How  should  the  new  authority  to 
limit,  suspend,  or  terminate  participa¬ 
tion  in  federal  student  aid  programs  be 
administered?  What  portions  of  this  au¬ 
thority  should  be  administered  by  the 
Regional  Offices?  At  what  level  within 
the  Office  of  Education  should  this  au¬ 
thority  be  administered? 

Dr.  John  A.  Periiins,  Chairman  of  the 
Student  Financial  Assistance  Study 
Group,  will  preside  at  the  hearing.  Per¬ 
sons  wishing  to  testify  should  submit 
their  requests  in  writing  to:  Mrs.  Mary 
Jane  Calais,  Staff  Director,  Student  Fi¬ 
nancial  Assistance  Study  Group,  Room 
325H,  South  Portal  Building,  200  Inde¬ 
pendence  Avenue,  SW.,  Washington,  D.C. 
20201,  telephone  (202)  245-9855.  Re¬ 
quests  to  testify  should  reach  Mrs.  Calais 
not  later  than  February  22,  1977.  Per¬ 
sons  wishing  to  present  written  state¬ 
ments  for  the  record  are  encouraged  to 
do  so.  Such  written  statements  should 
be  received  by  the  Student  Financial 
Assistance  Study  Group  not  later  than 
February  22,  1977. 

The  hearing  will  be  open  for  public 
observation. 

Pursuant  to  Public  Law  92-463,  notice 
is  also  hereby  given  of  a  meeting  of  the 
Student  Financial  Assistance  Study 
Group  to  be  held  on  Friday  and  Satur¬ 
day,  March  4  and  5,  1977  from  9:00  a.m. 


until  4:00  p.m.  each  day,  in  a  meeting 
room  of  the  Continental  Plaza  Hotel, 
located  at  909  North  Michigan  Avenue, 
(Chicago,  Illinois. 

The  meeting  will  be  used  to  review  and 
discuss  available  information,  to  plan 
for  future  study  activities,  and  to  make 
staff  work  assignments.  M^bers  of  the 
public  are  invited  to  attend  the  meeting; 
but  due  to  limited  meeting  accommoda¬ 
tions,  reservations  are  recommended. 
Persons  wishing  to  attend  should  notify 
the  Study  Group  Staff  Director  by  mail 
at  Ro(»n  325H,  200  Independence  Ave¬ 
nue,  S.W.,  Washington,  D.C.  20201,  or  by 
telephone  at  (202)  245-9855. 

Mary  Jane  Calais, 

Staff  Director,  Student 
Financial  Assistance  Study  Group. 

February  1, 1977. 

[FR  Doc.77-3644  Plied  2-3-77;8:45  am] 


REVIEW  PANEL  ON  NEW  DRUG 
REGULATION 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Public  Law  92-463,  that  the  Review  Panel 
on  New  Drug  Regulation,  established 
pursuant  to  42  U.S.C.  217  a.  by  the  Sec¬ 
retary  of  Health,  Education,  and  Welfare, 
on  February  21,  1975,  will  meet  on  Sun¬ 
day,  February  20, 1977,  frmn  8:00  am.  to 
4:30  p.m.  in  Room  5559  of  the  Dimahoe 
Building,  400  6th  Street,  SW.,  Washing¬ 
ton,  D.C.  The  Review  Panel  will  consider 
matters  pertaining  to  its  study  of  exist¬ 
ing  policies  and  procedures  for  the  reg¬ 
ulation  of  new  drugs  by  the  Food  and 
Drug  Administration.  In  accordance  with 
the  provlsiiHis  of  section  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed  to 
the  public  firm  8:00  a.m.  to  12:00  noon 
for  the  discussion  of  internal  personnel 
matters,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  in- 
vasicm  of  personal  privacy. 

The  afternoon  session  from  12:30  to 
4:30  p.m.  will  be  open  to  the  public. 
Further  Information  on  the  Review  Panel 
may  be  obtained  from  John  D.  Rust, 
Executive  Secretary,  Review  Panel  on 
New  Drug  Regulation,  telephone  (202) ' 
472-3000.  Mail  should  be  addressed  to: 
Room  1187  Donahoe  Building,  330  Inde¬ 
pendence  Avenue,  SW.,  Washington,  D.C. 
20201. 

Dated:  January  27,  1977. 

John  D.  Rust, 

Executive  Secretary.  Retnew  Panel 
on  Neto  Drug  Regulation. 

[PR  Doc.77-3906  PUed  2-3-77:11:51  ami 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Federal  Disaster  Assistance  Administration 
[Docket  No.  Nfd-400;  FDAA-3025-EM1 

COLORADO 

Emergency  Declaration  and  Related 
Determinations 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  Housing  and  Urban  Devel¬ 
opment  by  the  President  under  Executive 
Order  11795  of  July  11,  1974,  and 
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delegated  to  me  by  the  Secretary  under 
Department  of  Housing  and  Urban 
Development  Delegation  of  Authority, 
Docket  No.  D-74-285:  and  by  virtue  of 
the  Act  of  May  22,  1974,  entitled  ‘‘Disas¬ 
ter  Relief  Act  of  1974”  (88  Slat.  143) ; 
notice  is  hereby  given  that  on  January  29, 
1977,  the  President  declared  an  emer¬ 
gency  as  follows: 

I  have  determined  that  the  impact  of  a 
drought  on  the  State  of  Colorado  Is  of  auffi- 
cient  severity  and  magnitude  to  warrant  a 
declaration  of  an  emerganey  under  Public 
Law  93-288.  i  therefore  declare  that  such  an 
emergency  exists  in  the  State  of  Colorado. 

Notice  is  hereby  given  that  pursuant  to 
the  authority  vested  in  the  Secretary  of 
Housing  and  Urban  Development  under 
Executive  Order  11795,  and  delegated  to 
me  by  the  Secretary  imder  Department 
of  Housing  and  Urban  Development 
Delegation  of  Authority,  Docket  No.  D- 
74-285, 1  hereby  appoint  Mr.  Donald  G. 
Eddy,  FDAA  Region  'Vin,  to  act  as  the 
F^eral  Coordinating  OfiScer  for  this 
declared  emergency. 

I  do  hereby  determine  the  following 
areas  to  have  been  adversely  affected  by 
this  declared  emergency: 

The  counties  of : 

Baca  Kio\^’» 

Best  Kit  Carson 

Cheyenne  Las  Animas 

Crowley  Otero 

Elbert  Prowers 

El  Fsao  Pueblo 

Huerfano 

The  purpose  of  this  designatiQii  is  to 
provide  emergency  livestock  feed  assist¬ 
ance  only  in  the  aforementioned  affected 
areas  effective  the  date  of  this  Notice. 

(Catalog  of  Federal  Domestic  Assistance  No. 
14.701,  Disaster  Assistance. ) 

Dated:  January  29,  1977. 

Thomas  P.  Duhke,' 
Administrator,  Federal  Disaster 

Assistance  Administration. 

(PR  Doc.77-3521  Piled  2-3-77;t:45  am) 


(Docket  No  NFD-399;  FDAA  3027-BM) 

NEW  YORK 

Emergency  Declaration  and  Related 
Determinations 

Pursuant  to  the  aalhority  vested  in  the 
Secretary  of  Housing  and  urban  De¬ 
velopment  by  the  President  under  Execu¬ 
tive  Order  1179b  of  Jidy  11,  1974,  and 
delegated  to  me  by  the  Secretary  under 
Department  of  Housing  and  Urban  De¬ 
velopment  Delegation  of  Authority, 
Docket  No.  D-74-285;  and  by  virtue  of 
the  Act  of  May  22,  1974,  entitled  “Dis¬ 
aster  Relief  Act  of  1974”  (89  Stat.  143) ; 
notice  is  hereby  given  that  cm  January 
29, 1977,  the  President  declared  an  enwr- 
gency  as  follows: 

I  have  determined  that  the  impact  of  an 
abnormal  accumulation  of  snow  and  loe  ve- 
sultlng  from  a  series  of  bllsaarda  and  snow¬ 
storms  In  the  State  at  Bew  Terk  la  of  nUB- 
clent  scvwtty  and  magnttnde  to  warrant  a 
declaration  of  an  emergency  weter  PuMic 
Law  93-288.  I  therefore  declare  tbat  sucb  an 
emergency  exists  in  the  State  of  New  York. 


Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Seturetary 
of  Housing  and  Urban  Development  un¬ 
der  Executive  Order  11795,  and  dele¬ 
gated  to  me  by  the  Secretary  under  De¬ 
partment  of  Hbashig  and  Urban  Develop¬ 
ment  Delegation  oi  AutlM>rity,  Docket 
No.  D-74-285,  I  hereby  appoint  Mr. 
Thomas  B.  CUsey,  fDAA  Region  n,  to 
act  as  the  FMeral  C7oordhia.ting  OfiBcer 
tor  this  declared  emergency. 

1  do  hereby  determine  the  ftdlowing 
areas  to  have  been  advcrselj’  affected  by 
this  declared  emergency. 

The  counties  of : 

Cattaraugus  Erie 

Chatauqua  Niagara 

(Catalog  of  Federal  Domestic  Assistance  No. 
14.701,  Disaster  Assistance.) 

Dated:  January  29,  1977. 

Thomas  P.  Dumnb, 
Administrator,  Federal  Disaster 
Assistanee  Administration. 
IFR  Doc  77-3522  Filed  2-3-77; 8: 45  am) 

(Docket  No.  nfd-4(n;  FDA.4.-3015-EM ( 

SDUTH  DAKOTA 

Emergency  Declaration;  Amendment 

Notice  of  emergency  for  the  State  of 
South  Dakota,  dated  June  17,  1976.  and 
amended  on  July  8,  1976,  October  18. 
1976,  and  December  30,  1976.  is  hereby 
further  amended  to  include  the  follow¬ 
ing  counties  among  those  cmmtles  de¬ 
termined  to  have  been  advmrsdy  affected 
by  the  catastrophe  declared  an  emer¬ 
gency  by  the  President  in  his  declaration 
of  June  17, 1976: 

The  counties  of: 

Bemett  Hukchinaon 

Bon  Hoome  Jackson 

cnulaa  Mix  Jonss 

Haakon 

The  purpose  of  this  designation  is  to 
inrovide  oacrgency  livestock  feed  asslst- 
an<x  only  in  the  aforenKnOoned  aftoeted 
areas  effective  the  date  of  ttils  amended 
Notice. 

(Catalog  ol  Federal  Domestie  Assistance  No. 
14.7m,  DisaatOT  Aaaietaiiee.) 

Dated:  January  27,  1977. 

Tbohss  P.  Domrs. 
Administrator,  Federal  Diaatter 
Assiwtanet  Admtateintkm. 

(FR  Doc.rtSSTfO  TOed  2-S-rr:#:45  amj 

(Docket  No.  NFS>-«08;  FDAA -59a  DR> 
FLDRtDA 

Mafor  Disaster  and  Related  Determinations 

Pursuant  to  the  authority  vested  In 
the  Secretary  of  Housing  and  Urban  De- 
vel(g>ment  by  the  President  under  Ex¬ 
ecutive  Order  11795  of  July  11. 1974,  and 
delegated  to  me  by  the  Secretary  under 
Department  of  Housing  and  Ufben  De¬ 
velopment  Delegation  of  Auihorlty, 
Docket  No.  D-74-285;  and  by  vtrtue  of 
the  Act  of  May  22,  1974,  entitled  “Dis¬ 
aster  Relief  Act  of  1974”  (88  Stak  143) ; 
notice  is  hereby  given  that  on  January 


31,  1977,  the  President  declared  a  major 
disaster  as  follows: 

I  have  determined  that  the  Impact  of 
severe  winter  weather  on  the  State  of  Florida 
is  of  sufficient  severity  and  magwltade  to 
warant  a  major  dlaaatcr  dedaratkm  under 
Public  Law  93-288.  1  therefore  <leclare  that 
such  a  major  disaster  exists  in  the  State  of 
Florida. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Secretary 
of  Housing  and  Urban  Develt^iment  im¬ 
der  Executive  Order  11795,  ax^  dele¬ 
gated  to  me  by  the  Secretary  under 
Department  of  Housing  and  Urban  De¬ 
velopment  Delegation  of  Authority. 
Docket  No.  D-74-28S.  I  hereby  appohit 
Mr.  Thomas  P.  Credle,  FDAA  Region  IV, 
to  act  as  the  FMeral  Coordinating 
Officer  for  this  declared  major  disaster. 

I  do  berdliy  determine  the  following 
areas  the  State  of  Florida  to  have 
beoa  adversely  affected  by  this  declared 
major  disaster: 

The  Couimzs  or: 


Brevard 

Marlon 

Broward 

MorUn 

CharloSta 

Mennia 

Citra 

OkeaekPhu 

coum 

Oausga 

Dade 

OtOKdA 

DeSoto 

Fkba  Beach 

Ragler 

Vseco 

CRades 

Fte^lBS 

ITaidee 

Polk 

Hesidxy 

Fasaam 

Hernando 

St.  Mbna 

Ughlaade 

8k  Uselm 

HUlsborough 

Sanaota 

Indian  River 

SaDEUxteda 

Lake 

Somter 

Lee 

VetaMa 

Manatee 

The  beginniiig  date  for  Federal  assist¬ 
ance  under  this  major  disaster  declara¬ 
tion  Is  January  17, 1977. 

Dated:  January  31,  1977. 

((Catalog  of  Federal  Domeatlc  Assistance  No. 
14.701,  Disaster  AaMatmiee.| 

TaomuaF.  Dunne, 
AdministTetor,  Federal  Disaster 
Assistance  Administration. 

(Fit  Doe.77-«46»  POail  3-8-Tr;8:4»  mb) 

DEPARTItENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

MDTDRIZED  VEHICLES  DN  NATIONAL 
RESOURCE  LANDS 

Restriction  of  Use 

Notice  is  hereby  given  that  use  of 
motorized  vehicles  on  certain  National 
Resource  lands  (pubUe  lands)  in  the 
Fossil  Lake  area  is  restricted,  in.  aceord- 
ance  with  the  proviriops  of  43  CFTt  Parts 
6010.4.  These  restrictions  do  not  api^y 
to  emergency.  law  enforcement,  and  Fed¬ 
eral  or  other  govemmant  vdiiGlcs  while 
being  used  for  official  or  emergency  pur¬ 
poses,  or  vehicles  authorized  by  permit 
or  contract. 

The  areas  affected  by  this  designation 
and  restrlctkm  notice  are  located  ap¬ 
proximately  eleven  miles  northeast  of 
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Christmas  Valley,  Oregon.  The  legal  de¬ 
scription  of  the  closed  lands  is: 

Willamette  Meridian 

T.  26  S.,  B19  E., 

Sec.  7,iNE%SEV4,SV4SEJ4; 

Sec.  8.iS%NVi.S%; 

Sec.  14,  AU; 

Sec.  15,  All: 

Sec.  17,  AU; 

Sec.  18,  EV2: 

Sec.  22,  All; 

Sec.  23,  All; 

Total  acres,  4120. 

The  use  of  these  National  Resource 
lands  by  vehicles  in  the  past  have  de¬ 
stroyed  vertebrate  fossils  that  have  sig¬ 
nificant  scientific  value.  After  consul¬ 
tation  with  various  universities  and  mu¬ 
seums  throughout  the  United  States,  a 
motorized  vehicle  restriction  was  deter¬ 
mined  to  be  necessary  to  protect  the 
paleontological  values  (fossils)  from  fur¬ 
ther  disturtjance  and  destruction.  The 
need  for  the  vehicle  restrictions  were 
discussed  at  formal  public  meetings  for 
the  Christmas  Lake  Planning  Unit  and 
informally  with  various  off -road  vehicle 
clubs  using  the  area  for  recreation. 

The  restriction  is  effective  immediate¬ 
ly  xintil  July  31, 1978,  or  until  the  current 
resource  planning  with  updated  public 
input  is  completed  on  the  Christmas 
Lake  Planning  Unit.  The  planning  is  ex¬ 
pected  to  be  done  by  Jxme  30, 1978.  Maps 
showing  the  areas  described  above  are 
available  at  the  Bureau  of  Land  Man¬ 
agement,  Lakevlew  District  Office,  357 
North  L  Street  (P.O.  Box  151),  Lake 
view,  Oregon  97630. 

Dated:  January  26,  1977. 

Richard  A.  Gerity, 
District  Manager. 

[FR  Doc.77-3462  Filed  2-3-77;8:45  am] 


[NM  29549] 

NEW  MEXICO 
Application 

January  28,  1977. 

Notice  is  hereby  given  that,  pursuant 
to  Section  28  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  185) ,  as  amended  by 
the  Act  of  November  16,  1973  (87  Stat. 
576),  Southern  Union  Gathering  Com¬ 
pany  has  applied  for  Six  4-inch  natural 
gas  pipeline  right-of-way  across  the 
following  land: 

New  Mexico  Principal  Meridian, 

New  Mexico 

T.  30  N.,  B.  8  W., 

Sec.  10,  SWV4SEV4: 

Sec.  16,  NWV4NE%  and  SE%NE»4NW%; 
Sec.  2L  SE^NE^A  and  NE^SE^. 

T.  30  N.,  B.  9  W., 

Sec.  17,  N^SWVi  and  SWV4SW‘4: 

Sec.  18,  SE^NE^  and  NE^SEV4: 

Sec.  ao,  SE^swiA; 


*  Except  the  present  vehicle  trail  used  as 
access  to  the  Sand  Dunes.  The  areas  and  ac¬ 
cess  corridor  will  be  posted  by  signs  on  the 
boundaries  and  at  common  points  of  vehicu¬ 
lar  access. 


Sec.  23,  SW»ASE^; 

Sec.  26,  NW^NEVi: 

Sec.  29,  NE%NWV4. 

These  pipelines  will  convey  natural 
gas  across  1.948  miles  more  or  less  of 
national  resource  lands  in  San  Juan 
County,  New  Mexico. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be  pro¬ 
ceeding  with  consideration  of  whether 
the  applications  should  be  approved,  and 
if  so,  under  what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
name  and  address  to  the  District  Mana¬ 
ger,  Bureau  of  Land  Management,  P.O. 
Box  6770,  Albuquerque,  New  Mexico 
87107. 

P^ED  E.  Padilla, 

Chief,  Branch  of 
Lands  and  Minerals  Operations. 

JFR  Doc.77-3506  Filed  2-3-77; 8: 45  am] 


[M-1411 

SOUTH  DAKOTA 

Transfer  of  Submarginal  Lands  Pine  Ridge 
Indian  Reservation 

January  27, 1977. 

1.  Pursuant  to  Public  Law  94-114  (89 
Stat.  577)  and  Sec.  2  thereof  the  land  de¬ 
scribed  in  paragraph  3  of  this  notice,  to¬ 
gether  with  all  minerals  imderlying  this 
land,  whether  acquired  or  otherwise 
owned  by  the  United  States,  are  hereby 
declared  to  be  held'by  the  United  States 
in  trust  for  the  use  and  benefit  of  the 
Oglala  Sioux  Tribe  of  South  Dakota.  The 
land  shall  be  a  part  of  the  estabUshed 
Pine  Ridge  Indian  Reservation.  These 
lands  were  submarginal  lands  acquired 
under  Title  II  of  the  National  Industrial 
Flecovery  Act  of  June  16,  1933  (48  Stat. 
200),  the  Emergency  Relief  Appropria¬ 
tion  Act  of  AprU  8,  1935  (49  Stat.  115), 
and  Sec.  55  of  the  Act  of  August  24,  1935 
(49  Stat.  750,  781) .  This  notice  is  issued 
under  the  authority  delegated  to  me  by 
Bureau  Order  No.  701,  dated  July  23, 
1946,  as  amended. 

2.  All  existing  mineral  leases,  including 
oil  and  gas  leases,  which  have  been  is¬ 
sued  on  this  land  will  remain  in  force 
and  effect  in  accordance  with  the  terms 
and  provisions  of  the  Act  under  which 
the  leases  were  issued.  The  lease  files  will 
be  transferred  to  the  Office  of  the  Area 
Director,  Bureau  of  Indian  Affairs,  Aber¬ 
deen,  South  Dakota.  Future  rentals  for 
these  leases  will  be  paid  to  and  collected 
by  that  office.  Jurisdiction  of  these  min¬ 
eral  leases  is  transferrd  from  the  Bureau 
of  Land  Management  to  the  Bureau  of 
Indian  Affairs  in  trust  for  the  Oglala 
Sioux  Tribe. 

3.  Sixth  Principal  Meridian,  South 
Dakota. 

T.  39  N.,  B.  36  W, 

Sec.  3.  S£^; 

Sec.  10,  W^EV4; 

Sec.  11,  NE^: 

Sec.  15,  NE^; 

Sec.  24,  E^; 

Sec.  30.  NE(4;  and 

Sec.  35,  SWV4. 


T.  40  N.,  B.  36  W., 

Sec.  2,  Lota  3  and  4,  S^NW>A,  and  SWV4; 
Sec.  5.  Lota  1  and  8,  and  S^NEV4: 

Sec.  19,  Lots  1  and  2  and  EV^NWi^; 

Sec.  26,  SEiA; 

Sec.  29,  NE*A: 

Sec.  30,  Lots  3  and  4.  Ei2SWi4,  and  SE'A; 
Sec.  33.  N^; 

Sec.  35,  NEV4:  and 

Sec.  36.  NW»A.  ' 

T.  39  N.,  B.  37  W.. 

Sec.  7,  Lots  1,  2,  3,  and  4  and  E14WV4; 

Sec.  ll.NEiA: 

Sec.  23.  NEV4;  and 

Sec.  33,  SW»4  and  WViWi/jSE^. 

T.  40  N.,  B.  37  W.. 

Sec.  4,  Lots  3  and  4,  and  SV4NWV4: 

Sec.  8.  NW>4: 

Sec.  9.  All; 

Sec.  15,  SE»4; 

Sec.  20,  NW»A  and  SE^;  and 
Sec.  28,  NE^. 

T.  39  N.,  B.  38  W., 

Sec.  4.  SE^; 

Sec.  8,  SW«A; 

Sec.  17.  NW»A:  and 
Sec.  33.  NE>4. 

T.  40  N.,  B.  38  W., 

Sec.  1,  SE»A: 

Sec.  7,  All: 

Sec.  9,  Ni/a: 

Sec.  16,  WVi: 

Sec.  17,  N;  and  SE‘4: 

Sec.  18.  Lots  1  and  2,  and  E«/2NW‘A: 

Sec.  26,  NW^: 

Sec.  30,  Lots  3  and  4,  E«/2SW«4,  and  SE^; 
Sec.  34.  SWV4;  and 
Sec.  35,  NE»A  and  SW'A . 

T.  39  N.,  H.  39  W., 

Sec.  2,  Lots  1  and  2,  and  S'ANE*4;  and 
Sec.  14.  NW»4. 

T.  40  N.,  B.  39  W.. 

Sec.  13,  Wi/a: 

Sec.  21,  SEV4; 

Sec.  25,  SWV4: 

Sec.  28,  SWV4:  and 
Sec.  33,  NEV4. 

T.  38  N.,  B.  40  W., 

Sec.  7,  NE»4. 

QO  ‘N’  W  d.n  w 

Sec.  32,  syaNW»A  and  W1ASWV4. 

T.  40  N.,  B.  40  W., 

Sec.  2,  NWV4SWV4  and  S^SW>4- 
T.  42  N.,  B.  40  W., 

Sec.  3,  SV4N«/a  and  S%: 

Sec.  13,  E^: 

Sec.  24,  EVa: 

Sec.  33,  SV4;  and 
Sec.  34,  WV4EVa. 

T.  43  N.,  R  40  W.. 

Sec.  27,W»A. 

T.  40  N.,  B.  41  W., 

Sec.  5,  SEi/4- 
T.  42  N.,  B.  41  W., 

Sec.  14.  S%SWi4;  and 
Sec.  22,W%E^. 

T.  38  N..  B.  42  W., 

Sec.  3,  Lots  1  and  2,  and  S^NE^; 

Sec.  7,  SE»A; 

Sec.  15.  SW^;  and 
Sec.  27,  NW»A. 

T.  39  N.,  B.  42  W, 

Sec.  15,  NEV4; 

Sec.  20,  NE^;  and 
Sec.  23,  SE^. 

T.  39  N..  B.  43  W, 

Sec.  16,  E>A; 

Sec.  28,  S^;  and 
Sec.  32,  SW^4- 
T.  37  N.,  B.  44  W, 

Sec.  9,  NW%. 

T.  36  N.,  B.  46  W.. 

Sec.  2,  Lots  1  and  2;  and 

Sec.  18,  Lota  3  and  4,  and  E%SW%. 

T.  38  N.,  B.  46  W.. 

Sec.  30,  E^. 
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T.  39  N..  R.  45  W, 

Sec.  15,  W%NWi4. 

T.  35  If.,  B.  45  W, 

Sec.  5,  SE^. 

T  36  N.,  B.  46  W., 

Sec.  8,  NW%  aadKWVtSW^; 
Sec.  13,  SE%;  MUl 
Sec.  22,  SW%. 

T.  39  N.,  R,  46  W., 

Sec.  7.IfK>4;  end 
See.  3&  ]iW%. 

T.  38  N.,  R.  47  W.. 

SW.  28,  8W%. 

T.  39  N.,  R.  47  W., 

Sec.  19.ICW14;  and 
Sk.  3ft.  1IK>4. 

T.  36  N..  R.  48  W.. 

Sec.  23.  UHm  1. 3,  3,  and  4. 

T.  8ft]8..  m.  4*  W.. 

Sec.  36,  S<4. 


The  areas  described  segregate  18^64.- 
48  acres. 


Kdwxk  Zabucx, 


State  Direetor. 


I  PR  Doc.77-3486  PUed  2-3-77:8:45  am] 


10-0483)31 

UTAH 

Notice  of  AppBcation 

Notice  Is  herci)7  giren  that  pursuant 
to  the  Act  of  Maor  14.  1988  f48  Stat. 
728;  48  UJ5.C.  211-214).  as  amended,  and 
the  regulations  in  43  CFR,  Part  2811, 
American  Oilsonlte  Coantany,  has  ap¬ 
plied  for  a  2Q-3Fear  raiewal  of  lease 
U-(118212  for  airport  purposes  across  the 
following  lands: 

SaltLcxx  MwaiPiAX,  Utah 

T.  ft&  °  34  *  . 

'aac.'a8.  vwvt.  Nwvtswvt: 

Sac.  33.  X^8B^4,  SW14SB>4 . 

Containing  320  acres  In  Uintah  Coiaity. 

The  porpoBe  at  this  notice  is  to  InfanB 
the  puhOc  that  the  Bureau  win  be  pro¬ 
ceeding  with  the  preparation  of  ezrei- 
raaneiAal  and  other  anahrscs  nectary 
for  deteimtolng  whether  the  action 
shodd  be  approved,  and  tf  ae,  under 
what  tenns  ai^  eandtiteas. 

Ihterested  parttes  dioxdd  express  their 
vlesa  to  the  Vernal  Dlctrlct  ICanacer, 
Buicaa  of  Land  llanagesaenL  81  W. 
Main  88m  P.O.  Bok  F,  Vernal,  Utah 
84088. 

Dated:  January  28. 1877. 

Paoi.  L.  Bowses, 
State  Director. 

FPR  Doc.77-3487  Piled  3-2-77;t:4S  va] 


(On)148ft  (Wesa.)] 

witsHiNcnnoN 

Opfartuaito  for  PwMir  Haaring  aad  Re- 
pabBcaoM  ol  ftapoaad  Withdrawal  and 
Reservation  of  Lends 

JamuBT  24. 1877. 

The  Department  of  Agrtndtaie  en  he- 
hatf  of  the  FOeest  Sceviee  on  Tanwo 
10,  1874,  filed  application.  Serial  Na. 
OR  11469  (WwdiJ.  tar  the  withdrawal  of 
approxlmatav  ajM  acres  of  national 
lavort  laadft  fxaaa  locatioa  or  cntir  un¬ 
der  the  laws  <38  VA.C.  Ch.  3>. 


but  not  from  leasing  under  the  mineral 
leaam^  laws,  subject  to  vahd  existing 
rigdta.  The  Department  of  Agriculture 
has  requested  that  the  withdrawal  be 
granted  for  a  permanent  dxiratlon. 

The  Forest  Serrlee  desires  these  lands 
for  use  as  roadside  and  traUside  scenic 
areas. 

A  notice  of  proposed  withdrawal  and 
reservation  of  lands  was  published  on 
June  12,  1974  in  the  Federal  Register 
(39  FR  20618). 

Pursuant  to  section  204(h)  ol  the  Fed¬ 
eral  Land  Policy  and  Management  Act 
of  1976,  notice  is  hereby  given  that  an 
opportunity  for  a  pzddic  hesiring  is  af¬ 
forded.  All  interested  peaons  who  desire 
to  be  heard  on.  the  proposed  withdrawal 
miist  submit  a  written  request  for  a  hear¬ 
ing  to  the  State  Director.  Bureau  of  Land 
Management,  at  the  address  diown  be¬ 
low,  by  March  1,  1977.  Upon  determina¬ 
tion  by  the  State  Director  that  a  public 
hearing  will  be  hdd,  the  time  and  place 
will  be  announced. 

All  previous  comments  submitted  in 
conneetkm  with  the  withdrawal  proposal 
have  been  included  in  the  case  file  rec¬ 
ord  and  will  be  considered  in  awaking  a 
final  determination  qn  the  proposal. 

The  lands  Involved  In  the  application 
are: 

Wii,L.AMETTi:  Meridian,  Washincton 

MT.  BAKCa  NATIONAI.  FOnST 

Hannegan  Scad  (Forest  Service  Hoad 
No.  402) :  Travel  Tnflnence  Zone 

A  strip  of  land  1,330  feet  on  each  side  of 
surveyed  centerline  of  said  road  from  the 
west  line  of  lot  8,  sec.  31.  T.  40  N.,  B.  9  E.,  to 
Ita  tatmlnus  at  Razmcfsn  CampgrouBd  In 
the  RE>4SE^.  see.  38,  T.  4»  Bm  B.  ft 
through  the  fOUowtng  sectlona: 

T.  39  M.,  B.  9  S..  DBSurveyeft, 

Sec.  3.  IVW^IlBVi.  and  SW)4 

NW%; 

Sec.  4,  NV2 .  sod  N>^S^ ; 

Sec.  6,  N>/3,  and  NV^SE%; 

Sec.  6,N^NE%. 

T.  40  N..  B.  9  B..  DwBUTveyed, 

Sec.  31,  lot  8,  ir%SB%.  and  SXVlSBVt; 

Sec.  32,  W^SW^,  SE148W^.  and  SW^ 
SB^4: 

Sec.  33,S^SBV.; 

Sec.  34. 8V4NE^,  SE^NW^,  and  8V^; 

Sec.  38,  8W)4MB%.  wh«%h»14. 
SE%1«%,  «w%.  W%ag%, 

W^E^SEVi.  and  W%9%W)tt8B%. 

Whatcom  Past  TraO  (FA.  Ttoa No.  €74)  : 

Trarei  tm/tmenee  Zone 

A  strip  of  land  1,320  Caet  on  each  side  at 
saM  A«(i^ng  trail  aa  located  aw  thai  groand 
from  tta  laegliMitng  at  tha  and  oC  tha  Hiaiv- 
negan  Road  Bw  40ft  Iw  tha  BU%II8^4.  >ss- 
38.  T.  40  Km  B.  9  Em  fnaarvarad)  9a  whare 
It  enters  the  Bortti  Oaecaftas  BMIaiial  niA 
on  tba  aaat  B&a  <d  tha  HB%NB%.  aaa.  8.  T. 
3ft  Km  B.  1ft  K.  WJC  (wnaurveyad)  tftaavgh 
the  foIlaariBg  aactloas: 

T.  SSKm  R.  9  Bm  Pnatirveyed. 

Sec.  1,  KB%.  B%irwn.  ar%KW%.  and 
B%8BH. 

T.  39  Nm  R.  10  E.,  Unsurveyed,  . 

Sac.  8.  8)48B  W; 

Saw  A 

aad  834; 

Sec.  T. K»H. BB34WW34. aiMII«?48*%; 

Sec.  A  KH.  SW%.  BV4fiB*4.  snd  SW%SB34- 


T.  40  Km  R.  9  B..  PartlaUy  Surveyed. 

SBC.  35,  and  E34E3iEH 

SB?4: 

Sea.  88.  834KW%,  8W34,  W34SBH. 

8B3t8«34. 

The  areas  described  aggregate  2,898 
acres,  luiproximately,  in  Whatcom 
(bounty,  Washington. 

An  commimieations  in  connection 
with  this  withdrawal  should  be  ad¬ 
dressed  to  the  undersigned  officer.  Bu¬ 
reau  of  Land  Management,  Demrtment 
of  the  Intarior,  PO  Box  2965,  Portland, 
Oregon  97208. 

Harc^d  A.  Brrekbs, 

Chief,  finmcA  of 
Lands  artd  Minerats  Operations. 

[FR  Doc.77-3464  PUed  2-3-77;8:46  amj 


Wyoodng  87253 
WrOMING 

Notice  of  Application 

Jabuart  26,  1977. 

Notice  is  hereby  given  that  pursuant 
to  Section  28  of  the  Mineral  Leasing  Act 
of  1920;  as  amended  (38  U.8.C.  185>. 
Northwest  Pipeline  Cbrporatloa  of  Salt 
Lake  City,  Utah,  filed  an  amended  iqi- 
plication  for  a  righb-of-way  to  eoostruct 
a  43^  inch  pipeline  for  the  purpose  of 
transporting  natural  gas  across  the  fol¬ 
lowing  described  National  Resource 
Lands: 

Sixth  Principai.  Merisiaii,  Wtoming 

T.  28  N.  B.  114  Wm 

Sec.  8,  lots  17  and  18; 

See.  4,  lot  30; 

Sec.  10.E34  WH. 

The  pipeline  will  transport  natui'al  gas. 
Into  an  existing  gathering  system,  from 
a  point  in  sec.  4,  to  a  point  In  sec.  KK 
T.  28  Nm  R.  114  W..  Sublette  County. 
Wyoming. 

The  purpose  of  this  notice  is  to  Inform 
the  pabUc  duct  the  Bureau  wiU  be  pro¬ 
ceeding  with  consideration  of  whether 
the  amended  iu>Plicatlon  should  be  iu>- 
proved.  and  if  so,  imder  what  terms  and 
condtttnns. 

Inta’ested  persons  desiring  to  express 
their  views  should  do  so  promptly.  Per- 
s(ms  submitting  c<»iments  should  Include 
toeir  name  and  address  and  send  them 
to  the  Dfatrtol  Itonagcr,  Bureau  of  tand 
Management,  P.O.  Box  1869.  Rock 
Springs,  WycMning  82991. 

Harold  Q.  Stznchcomb. 

Chief,  Broach  0/ 
Lands  and  Minermls  Operations. 

|FR  Doc.7T-9488Pt)aft  2-3-77:8:45  am) 


QUALinED  XNirr  biodcrs 
Extension  of  Time  To  File  Statements 

Uudar  the  rcgidatloBS  43  CFR  3302.8- 
2,<a) ,  any  peraon  who  wMsea  to  submit 
a  jotirt  bU  for  SB  oB  and  gae  leaae  un¬ 
der  the  Outer  Conttocntel  Shdi  lamds 
Aet  (43  UJ3.C.  1331-1343)  during  the 
ate  BMpkhft  period  which  began 

flu  IVBraahcr  1.  im  Buta  iMUU  llted  no 
teter  ttun  4»  dayu  betaw  Ita*  tate  a 
sw(»ii  statement  cd  produedon  luiirlng 
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the  prior  production  period  and  affirm¬ 
ing  an  average  daily  production  during 
that  time  of  no  more  than  1.6  million 
barrels  a  day  of  crude  oil,  natural  gas 
and  liquified  petroleiun  products.  The 
deadline  was  extended  to  November  12. 
1976,  by  annuoncement  in  the  Federal 
Register  of  November  5,  1976. 

Since  November  12,  1976,  a  number  of 
companies  who  had  not  timely  filed  their 
statements  of  production  have  inquired 
as  to  whether  an  extension  of  time  might 
be  granted.  It  has  now  been  determined 
that  acceptance  of  statements  of  pro¬ 
duction  up  until  the  close  of  business 
on  February  22,  1977,  would  be  in  the 
national  interest  and  not  incompatible 
with  the  purpose  of  the  regulations. 
Therefore,  any  such  sworn  statements 
as  to  production  during  the  period  Jan¬ 
uary  1, 1976,  through  June  30, 1976,  which 
attest  to  av^^ge  dally  production  of  less 
in  1.6  million  barrels  of  crude  oil,  nat¬ 
ural  gas,  and  liquified  p>etroleum  prod¬ 
ucts  will  be  accepted  by  this  office  until 


the  close  of  business  of  Pd>ruary  22, 
1977,  to  qualify  the  pe^n  to  bid  jomtly 
during  the  bidding  period  ending  April 
30.  1977. 

Dated:  February  1,  1977, 

Cttrt  Berklund, 
Director,  Bureau  of 
Land  Management. 
[FR  DOC.77  3519  Filed  2-3-77;8:45  am] 


Fish  and  Wildlife  Service 

INTERNATIONAL  ANIMAL  EXCHANGE 

Threatened  Species  Permit;  Receipt  of 
Application 

Notice  is  hereby  given  that  the  follow¬ 
ing  application  for  a  permit  is  deemed 
to  have  been  received  under  section  4(d) , 
16  use  1533(d) ,  of  the  Endangered  Spe¬ 
cies  Act  of  1973  (Pub.  L.  93-205) . 

Applicant:  International  Animal  Exchange, 
Inc.,  1489  E.  Nine  Road,  Femdale,  Michigan 
48220.  Thomas  J.  Hunt,  V.P. 


Attachment  (1) 

COMMON  AND  SCIENTIFIC  NAMES  OF  SPECIES 
SOUGHT  TO  BE  COVERED 

Jaguar — Panthera  onca 
Lemur,  Black — Lemur  macaco 
Lemur,  Ring-tailed — Lemur  catta 
Leopard — Panthera  pardus 
Tiger — Panthera  tigris 
Duck,  Hawaiian  (Koloa) — Anas  wyvilliana 
Goose,  Nene  (Hawaiian) — Branta  sandvicen- 
sis 

Pheasant,  brown-eared — Crcssoptilon  mant- 
churicum 

Pheasant,  Edward’s — Lophura  edwardsi 
Pheasant,  Humes  (Bartailed)  Syrmaticus 
humiae 

Pheasant,  Mikado — Syrmaticus  mikado 
Pheasant,  Ralawan  peacock — polyplectron 
emphanum 

Pheasant,  Swinhoe — Lophura  suHnhoii 
Pheasant,  White-eared — Crossoptilon  cros- 
soptilon 

Quail,  Masked  Bobwhite — Colinus  virgnianus 
ridgicayi 

Teal,  Laysan  (Laysan  duck) — Anas  laysanen- 
sis 

With  regard  to  specimens  of  a  captive,  self- 
sustaining  population  of  each  of  the  above 
sj^ies,  applicant  seeks  a  permit  authorizing 
it 'to  engage  In  the  delivery,  receipt,  carriage, 
transportation  and/or  shipment  in  Inter¬ 
state  commerce  In  the  course  of  a  commer¬ 
cial  activity  of;  and/or  to  be  able  to  sell  or 
offer  for  sale  In  interstate  commerce  such 
specimens.  The  permit  is  souhgt  for  multiple 
transactions  over  a  two-year  period. 

Attachment  (2) 

DESCRIPTION  or  FACtLITIES 

1.  Port  Clinton,  Ohio.  An  all-weather  fa¬ 
cility  encompassing  65  acres  designed  for 
handling,  care  and  propagation  of  diverse 
s^iecies  of  wildlife,  including  aU  the  species 
of  mammals  and  birds  on  the  proposed  CSSP 
list.  The  buildings  and  equipment  at  this  fa¬ 
cility  are  valued  in  excess  of  $500,000.  They 
include  a  heated  barn  which  contains  USDA 
approved  cages;  and  various  open  and  en¬ 
closed  shelters.  A  fence  with  four  large  sub¬ 
divisions  encloses  and  protects  animals  (see 
photographs  attached) . 

2.  Tehachapi,  California.  Highway  202, 
Schout  Road,  Tehachfqil  (east  of  Bakers¬ 
field)  .  California.  Accessible  by  private  road, 
facility  is  on  53  acres  of  rolling  pasture  land, 
aU  of  which  is  fenced.  Thirty-five  acres  are 
fenced  in  chain-link  suitable  for  retention 
of  wild  animals.  There  are  also  ten  chain- 
link  corrals.  Water  on  property  is  provided 
through  a  spring-fed  pond;  separate  run¬ 
ning  stream  with  waterfall,  3  power  wells, 
and  1  windmill.  There  are  3  houses  and  9 
outbuildings.  An  Illustration  of  a  pole  barn 
(to  be  enclosed  this  year)  Is  shown  in  illus¬ 
tration  C.  Cages  and  barn  with  pens  are 
shown  In  A  and  B,  respectively. 

3.  Perndale,  Michigan.  This  Is  an  all- 
weather  enclosed  facility  designed  for  the 
handling,  care  and  propagation  of  diverse 
species  of  exotic  wildlife  Including  all  the 
species  of  mammals  and  birds  on  the  pro¬ 
posed  captive  self-sustaining  population 
("CSSP”)  list.  Hie  buildings  and  equipment, 
valued  in  excess  of  $200,000,  Include  a  lab¬ 
oratory,  offices,  equipment  storage,  and  are 
presently  utilized  as  a  USDA  certified  bird 
quarantine  station.  Ihis  facility  can  accom¬ 
modate  200  animals  If  conversion  is  nec¬ 
essary. 

Attachment  (3) 

RESUMES  or  EXPIXTISE 

The  principal  veterinarians,  and  their 
qualifications,  who  will  care  fw  the  animals 
described  In  this  application  at  IAE*s  three 
locations  are  as  follows: 


OMe  NO.  42-RI671 


DEPARTIKNT  OF  THE  INTERIOR 

I.S.  mi  111  VHDIIFE  SEKVICE 

FEDERAL  FISH  AND  WIDUFE 
UCENSE/PERMIT  APPUCATION 


application  pop  r/ed>cere  only  ene) 


□ 


IMPORT  OR  EXPORT  dCCNSE 


IH' 


International  Animal  Excahnge,  Inc. 
1489  E.  Mine  Mile  Road 
Ferndale,  Michigan  48220 
(313)  545-2820 


Permit  is  requested  to  engage  in  a  series 
of  transactions  over  a  two-year  period  to 
the  full  extent  of  the  proposed  amendment 
of  50  C.F.R.  §17.33  (41  FR  18618  (May  5, 
1976)),  involving  all  specimens  of  captive 
self-sustaining  populations  listed  in  said 
proposed  amendment. 


A  V  -APeuCANr*  IS  mi  INDIVIOUAU  COMeuETE  THE  FOLLOmaiQl 


CjMn.  OHM.  nwss  C3i«. 


GATE  OF  eiRTH 


COLOe  HAM  I.COUTS  EYES 


mOHE  NUHaCS  ■HERE  EMPtOTEO  jSOCIAL  SECURITY  MIMeeil 

I  — 


explain  type  or  kino  of  business,  agency,  or  institution 

Corporation  is  In  the  business  of  buying, 
exchanging,  selling  and  propagating  wild 
inarnmals,  birds  and  reptiles. 


OCCUPATION 


Thomas  J.  Hunt,  V.P.,  (313)  545-2820 


I  corporation,  indicate  state  IN  «PI1CM 


Michigan 


t.  LOCATION  BHERE  PROPOSED  ACTIVITY  IS  TO  BE  CONOUCTEO 

International  Animal. Exchange,  Inc. 
1489  B.  Mine  Mile  Road 
Femdale,  Michigan  48220 

International  Animal  Exchange,  Inc. 
tightener  Road  ., . 

Fort  Clinton,  Ohio  43452 

International  Animal  Exchange,  Inc. 
Star  Route 

Tehachapi,  Callforala  93561 


7.  OO  YOU  HOLD  any  CURRENTLY  VALID  FEDERAL  FISH  ANO 
•ILbLIFE  LICENSE  OR  PEMMTt  g]  YES  □ 

(It  fo,  tf«f  ar 

Port  Approval  #EX3-212  (attached) 
CISOA-Class  B  Dealer  34BD-4  (attached) 


_HZA. 


C  IP  MEOUIRCO  BY  ANY  STATE  OR  FOREIGN  GOVE«R4MENT.  OO  YOU 
HAve  THEIR  approval  TO  CONDUCT  ThE  ACTiVITy  VOU 

pROPosci  X) 

MfcftTgan^^kme“Bme'32?  ti-mse  Mo. 272 (att ' d) 
Ohio-Commercial  Propagating  Lie. No.  197 
Cal. -Domesticated  Game  Breeders  Lie, 

No.  72  (attached) _ 


As  soon 
as  possible 


II.  DURATION  NEEDED 

2  years,  as  proposed, 

then  renewable 


*,  ATTACMRdENTS.  THE  SPECIFIC  R*FOFR$ATlON  RCOUIREO  FOR  THE  TYPE  OF  LtCeNSE/FCMdlT  REOuESTEO  3t  CF*  IJbIVI#  'RJST  BE 
ATTACMEO,  IT  CONSTITUTES  AN  INTEGRAi.  FART  OF  THIS  APPUCATION.  LIST  SECTIONS  OF  »  CFR  UNDER  MMI04  ATTAORICNTE  ARC 

PROVIOEO.  o.s.C.  fl7.'33(a)(l)-(7):  (1)  names  of  speclesf  (2)  facilities;  (3)  technlcsl 
expertise; . (4)  statement  of  participation;  (5)  container  specifications;  ($)  Bortslity 
list;  (7)  statement  of  justification. _ ] _ _ _ _ 


CaTIFICATIOR 

I HCREBY  CCTTIFY  THAT  I  HAVt  KAO  AMO  Aa  FAMILIAItMTM  YMC  KGULAlKMi  COIfTAWEO  M  Tl'n.f  »,  PA«T  U  OF  THE  CODE  OF  FEOCSAL 
KOXATIOM  ANO  TOE  OTOES  AFn-tCASLE  PAlin  IM  MACMAFTER  S  OF  CMAFTE*  I  OF  TIT1.E  SR.  AMO  I  FUSTOER  CERTIFT  TOAT  TOE  WFOR. 
SATOM  SUBRITTEO  M  TOR  APPUCAUOtl  FOR  A  LICENIE/PERalT  IS  CDBFLETE  ANO  ACCURATE  TO  TOE  KST  OF  aT  ENOBLEOCC  ANO  BCUEF.. 
I  OroeftSTAI^TNAT  ANT  FALSE  STATU  EXT  HEREM  RAT  SUBJECT  BE  TO  TOE  CRIBI.-JU.  PENALTIES  OF  It  0.S.C  NtU 


KieftSTAN|t,TNAT  ANT  FALSE  STATUEMT  HEREM  RAT  SURJ 

SHRTOMOfteM  y  /  — - i _ _ 

/  nerrtio^  y 


1976 


APp 
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Dr.  Martin  Dlnnea,  1559  Sepulveda  Blvd.. 
Los  Angeles,  California  90025,  is  a  consvUtant 
to  International  Animal  Exchange.  Dr.  Din- 
nes'  practice  is  limited  to  exotic  animals,  a 
field  in  which  he  has  been  actively  engaged 
for  inoTA  than  10  years.  In  this  field  of  exotic 
animals  he  is  recognized  as  an  outstanding 
practitioner,  and  Is  a  member  of  AAZV.  Dr. 
Dlnnes  has  worked  principally  with  the  Cali¬ 
fornia  facility  and  has  also  done  interna¬ 
tional  assignments  with  lAE. 

Dr.  John  Maike,  117  Exchange  Street, 
Bellevue,  C«iio,  regularly  inspects  all  animals 
Incoming  and  outgoing  from  lAB’s  Port 
Clinton,  Ohio  facility.  A  member  of  AAZV, 
Dr.  Maike  has  had  seven  years  of  experience 
dealing  with  a  large  number  and  wide  va¬ 
riety  of  exotic  animals. 

Dr.  Fred  Shulak,  17630  W.  12  Mile  Road, 
Southfield,  Michigan,  has  served  Interna¬ 
tional  Animal  Exchange  as  a  consultant  for 
seven  years  and,  in  this  capacity,  p>erforms 
most  of  the  veterinary  work  at  lAE’s  Fern- 
dale  facility.  Dr.  Shulak  has  been  practicing 
for  a  total  of  12  years,  during  which  he  has 
had  wide  experience  with  exotic  animals. 

To  assist  the  above-mentioned  veterinari¬ 
ans  In  the  handling  and  care  of  its  exotic 
animals,  lAE  retains  at  each  facility  the 
following  numbers  of  employees: 


Port  Clinton _  12 

Ferndale _ _  ♦ 

Tehachapi  _  * 


Attachment  (4) 

STATEMENT  OF  AGREEMENT  BE:  COOPERATIVE 
BREEDING  PROGRAMS  AND  STUDBOOKS 

lAE  agrees  to  participate  in  cooperative 
breeding  programs,  either  at  its  three  facil¬ 
ities  or  at  facilities  of  other  CSSP  program 
participants.  IAS  further  agrees  to  maintain 
studbooks  itself  and  to  continue  to  contrib¬ 
ute  to  existing  studbooks.  lAE  has,  in  the 
past,  been  a  contributor  to  such  existing 
studbooks. 

International  Animal 
Exchange 

By  Thomas  J.  Huns 
Attachment  (5) 
description  of  containers 

(a)  Large  cats: 

(1)  Trucks.  If  the  specimens  are  to  be 
transported  by  truck  over  a  moderate  dis¬ 
tance,  IAS  possesses  a  red  gooseneck  trailer 
with  the  following  Interior  dimensions  for 
each  of  four  compartments:  length — 89"; 
width — ^72”;  height — 84”  (see  truck  illus¬ 
tration  A).  Each  compartment  Is  capable 
of  handling  one  specimen.  When  the  animals 
are  already  crated,  they  are  transported  on 
lAE’s  flat  bed  truck  which  has  a  total  size 
from  the  neck  to  the  end  of  the  flat  bed 
of  352"  X  90”  (see  truck  illustration  B) . 

(2)  Crates.  Crating  sizes  depend  on  the 
size  and  age  of  the  cat  Involved.  In  the  case 
of  6-month-old  cats,  lAE  usually  employs 
a  crate  of  the  following  proportions:  53”  L 
X  28”  H  X  25”  W  (see  container  Illustra¬ 
tion  A) .  In  the  case  of  full  grown  specimens 
lAE  uses  crates  of  proportions:  66”  L  x  38”  W 
X  39”  H.  The  crate  Is  constructed  of  wood 
by  a  manufacturing  company,  is  metal  lined 
and  has  a  barred  front.  These  crates  have 
been  approved  by  lAE  consultant  veterinar¬ 
ians  (as  are  aU  lAE’s  crates)  and  have  been 
In  use  for  3  years. 

(3)  Care  of  Cats.  All  animals  carried  on 
lAE  vehicles  are  fed  and  wat»«d  at  appro¬ 
priate  Intervals,  following  as  closely  as  pos¬ 
sible  their  normal  feeding  schedule.  Fresh 
meat  for  the  large  cats  Is  purchased  by  the 
driver  of  the  vehicle  enroute;  water  is  pro¬ 
vided  frequently  during  the  day,  the  amount 
provided  depending  In  part  on  the  tempera¬ 


ture.  Cleaning  equipment  for  the  cages  is 
carried  on  the  vehicle. 

(b)  Lemurs: 

U)  Trucks.  Lemurs  are  usutdly  trans¬ 
port^  by  air,  with  transpcsrtatlmi  to  and 
from  the  aiiports  provided  In  lAE's  heated 
and  ventilated  panel  truck  (see  truck  illus¬ 
tration  C) . 

(2)  Crates.  Wood  and  metal  with  proper 
ventilation  custom  built  to  the  needs  of 
each  lemur.  In  the  case  of  a  6-month  to  1- 
year-old  Black  Lemur,  2  ft.  x  2  ft.  x  2  ft. 
Compatible  lemurs  are  sometimes  shipped 
together  (see  container  illustration  B). 

(3)  Care  of  Lemurs.  Food  and  moisture 
(water,  sponge  or  oranges,  depending  on 
length  of  trip)  is  provided  in  each  container. 

(c)  Birds: 

(1)  Trucks.  Birds  are  usually  tranported 
by  air,  with  transportation  to  and  from  the 
airport  provided  in  lAE's  panel  truck  (see 
truck  illustration  C) . 

(2)  Crates.  Primarily  custom  made  con¬ 
tainers  constructed  with  wood  frame  cloth 
covered  on  the  interiw  with  btnlap  and  can¬ 
vas.  Size  is  dictated  by  the  size  of  the  species 
being  transported,  but  a  general  rule  is  that 
the  crate  is  triple  the  size  of  the  species  (see 
container  illustration  C). 

(3)  Care  of  Birds.  All  crates  have  containers 
for  food  and  water  provided  Inside  of  the 
shipping  crates  and  accessible  door  openings 
for  placement  of  food  and  water  im  the  event 
of  a  delay  in  transit.  In  most  cases  the  transit 
time  from  shipping  point  to  receiving  point 
is  less  than  24  hours  so  that  enough  food 
and  water  can  be  placed  in  the  shipping 
crate  to  meet  the  needs  of  the  species  being 
transported.  For  international  shipments, 
arrangements  are  made  with  our  forwarding 
ag^ents  and  the  RSPCA  station  In  London. 
England  (Mr.  Whitaker,  manager).  For  do¬ 
mestic  shipments,  driver  takes  the  species 
to  the  airport  and  notifies  client  of  the  flight 
number,  air  waybill  number  and  time  of  ar¬ 
rival  so  that  the  specimen  can  be  met  at  the 
airport. 

The  crates  are  carefully  labeled  with  both 
day  and  night  telephone  numbers  of  lAE  so 
that  In  the  event  of  a  delay  In  transit  some¬ 
one  from  lAE  Is  available  to  handle  the 
emergency  and  to  cause  corrective  action  to 
be  imdertaken.  lAE  telephone  lines  are 
manned  24  hours  a  day. 

Generally,  the  same  procedures  we  now 
use  with  any  animals  are  effecUve  and  hu¬ 
mane  and  we  feel  they  would  be  successful 
with  any  CSSP  animaL 

Attachment  (6) 

DESCRIPTION  CW  MORTALITIES 

Mortalities  Involving  CSSP  species  listed 
and  held  by  the  applicant,  or  any  other  wild¬ 
life  of  the  same  genus  or  family,  are  listed 
below.  A  description  of  the  cause  of  such 
mortality  is  attached. 

1  Bengal  tiger  died  April  2,  1976  (autopsy 
report  and  permit  attached) . 

To  avoid.  In  the  future,  a  m<Ntallty  of  this 
nature,  as  well  as  to  Insure  that  aU  animals 
receive  proper  care  while  In  transit,  LAE  is 
seeking,  whenever  possible,  to  perform  all 
transportation  functions  directly,  without  the 
use  of  outside  contractors. 

Attachment  (7) 

JUSTIFICATION  FOR  PERMIT 

Applicant  Is  Justified  In  obtaining  the 
CSSP  permit  sought  on  the  basis  of  Its  twen¬ 
ty-six  years  of  experience  (fifteen  under  Its 
present  name)  In  shipping,  hAndiing  and 
oaring  for  exotic  animals.  Based  thereon  it 
can  make  an  Important  contribution  to  the 
propagation  of  ciqitlve  pc^ulatlcms  of  ani¬ 
mals  endangered  In  the  wild. 


(a)  As  noted  in  Attachment  (1)  applicant 
is  qualified  for,  and  seeks  to  rec^ve  a  per¬ 
mit  authorizing  It  to  engage  in  the  drtlv«Tr, 
receipt,  carriage,  transportation  and  ship¬ 
ment  In  Interstate  commerce.  In  the  course 
of  a  commercial  activity  of;  and  to  sell  or 
offer  for  sale  in  interstate  commerce,  speci¬ 
mens  of  each  and  all  of  the  captive,  self- 
sustaining  populations  (“CSSP's")  listed  In 
proposed  amendment  to  50  CFR  {  17.11. 

Transportation.  Applicant  is  one  of  the 
largest  and  most  experienced  carriers  and 
shippers  of  exotic  wildlife  in  the  world.  lAE 
could,  therefore,  be  of  great  value  in  offering 
its  assistance  and  expertise  to  qualifying 
zoos  and  organizations  which  need  to  ship 
CSSP  specimens  under  this  program  and  are 
not  capable  themselves  of  doing  so  directly. 

Propagation.  lAE  possesses  the  requisite 
facilities,  personnel  and  expertise  required 
to  propagate  species  on  the  proposed  CSSP 
list.  lAE  intends,  in  certain  cases,  to  engage 
in  such  propc^atlon  in  the  future.  To  this 
end,  LAE  would  like  to  be  qualified  to  pur¬ 
chase  CSSP  animals  for  propagation,  and  to 
be  able  to  sell  the  progeny  of  such  animals. 

Purchase  and  Sale.  LAE  would  like  to  be 
authorized  to  purchase  CSSP  specimens 
which  are  overstocked  at  a  participating  zoo 
or  other  organization  and  would  like  to  be 
able  to  resell  them  later  to  qualifying  zoos 
and  organizations.  LAE’s  reputation  tar  care 
and  reliability,  together  with  Ite  knowledge 
of  where  animals  are  in  surplus  and  are 
needed,  would  be  of  great  assistance  In  locat¬ 
ing  beneficial  living  conditions  for  CSSP 
specimens. 

Secondly,  LAE  already  possesses  and  would 
like  to  offer  for  sale  and  to  transport  and 
ship  to  purchasers  participating  In  the  CSSP 
program,  certain  of  the  speclea  on  the  CSSP 
list  in  furtherance  of  the  goals  Identified  in 
the  CSSP  program. 

(b)  LAE’s  carriage  and  shipment  of  CSSP 
sp^mens  will  terminate.  In  each  case,  in 
the  temporary  or  permanent  placement  of 
a  specimen  at  a  qualifying  LAE  facility  or  a 
qualifying  zoo  or  organization  which  seeks 
to  propagate  CSSP’s  or  engage  In  other  ac¬ 
tivities  permitted  under  proposed  amend¬ 
ments  to  i  17.22.  LAE  agrees.  In  thin  regard, 
to  comply  with  the  regulations  to  be  Issued 
concerning  multiply  forms  and  animal  iden¬ 
tification. 

International  Animal 
Exchange 

By  Thomas  J.  Hou 

Documents  and  other  information  sub¬ 
mitted  in  connection  with  this  applica¬ 
tion  are  available  for  public  Inspectlcm 
during  normal  business  hours  at  the 
Service’s  office  in  Room  512,  1717  H 
Street,  N.W.,  Washington,  D.C. 

Interested  persons  may  comment  on 
this  application  by  sulxnltting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  (FWS/WPO) , 
U.S.  Rsh  and  Wildlife  Sendee,  Wash¬ 
ington,  D.C.  20240.  This  ai^llcatlmi  has 
been  assigned  File  Number  PRT  2-539- 
25;  please  refer  to  this  number  wh^ 
submitting  comments.  AH  relevant  com¬ 
ments  received  on  or  before  March  7, 
1977  will  be  cMisidered. 

Dated:  February  1,  1977. 

Donald  G.  Donahoo, 
Chief,  Permit  Branch,  Federal 
WUdUfe  Permit  Offlee  UB. 
Fish  and  WildUfe  Service. 

(PR  Doc.77-3630  Plied  9-3-77:8:45  amj 


FEDERAL  REGISTER,  VOL  42,  NO.  24— FRIDAY,  FEBRUARY  4,  1977 


6918 


NOTICES 


to  have  been  received  under  Section  4(d) , 
16  use  1533(d).  of  the  Endangered 
Species  Act  of  1973  (Pub.  L.  93-205) . 

Applicant:  McMuny,  Jame«  Cleron,  Route 
V,  Box  98,  Tulia,  Texas  79088. 


with  enough  feed  and  water  for  twice  the 

normal  deUvery  ttme.  Ream  mbber  tor  the 
top  ct  the  crates  to  prcwemt  damage  to  the 
heads.  In  ccMm’  weather  hoary  cardboard 
boKOB  ot  doable  thtekaem  are  twed  with 
good  results. 

Hare  had  a  very  low  naartallty  rate  through 
the  years.  Now  and  then  a  bird  wlU  be  lost 
due  to  a  virus  but  of  later  years  have  new 
medications  that  are  most  satisfactory.  Some 
time  bMk  I  lost  several  Impeyans  due  to  air 
spraying  of  agricultural  insecticides  but  new 
controls  have  tiimlnated  that  problem.  Now 
and  then  a  bird  will  kin  its  mate  but  new  and 
larger  facilities  have  been  built  and  only 
c(»npleted  last  year.  A  few  loses 'will  occiu* 
from  age.  You  can’t  find  any  thing  wrong  by 
having  them  posted  so  Just  assume  Its  age. 

I  would  like  to  have  a  permit  to  be  able 
to  continue  with  the  hobly  that  I  have  en¬ 
joyed  fOT  a  number  of  years.  Z  have  now  re¬ 
tired  frmn  farming  and  have  soore  time  to 
devote  to  the  birds.  I  wish  to  be  able  to  buy 
new  stock  from  time  to  time  and  to  seU  the 
surplus  stock  that  I  raise.  I  feel  this  is  the 
last  chance  for  many  birds  as  some  breeders 
wUl  give  up  rather  than  go  to  the  trouble  of 
making  appllcatloo  tor  pomlts.  In  reality  it 
is  a  loss  of  freedom  within  oar  own  natl<Ki, 
as  imports  and  exports  have  been  controlled 
for  quite  some  time. 

I  have  no  idea  of  the  disposition  of  my 
birds  as  I  plan  to  keep  them  as  long  as  X  am 
able  or  untU  everyone  is  forced  to  dispose 
of  their  birds  due  to  excessive  controls.  I 
would  hope  to  be  able  to  pass  them  on  to 
someone  that  has  sufficient  interest  to  main¬ 
tain  them  for  their  advancement. 

J.  C.  McMubry. 

Documents  and  o^er  inf onnatkm sub¬ 
mitted  in  connecUon  with  this  awlica- 
tion  are  available  for  public  tai^iectlon 
during  normal  business  hours  at  the 
Oenrlce’s  office  in  Ro(»n  512,  1717  H 
Street,  NW.,  Washington,  D.C. 

Interested  persons  may  comment  on 
this  apidlcatlon  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
tripUcate,  to  the  Director  (PWS/WPO), 
X7B.  Fish  and  Wildlife  Sovice.  Washing¬ 
ton,  D.C.  20240.  This  i^ipUcation  has  been 
assigned  File  Number  FRT  2-430-25; 
please  r^er  to  this  number  when  sub¬ 
mitting  eomments.  AH  relevant  com¬ 
ments  rec^ved  on  or  b^orc  March  7, 
1977. 

Dated:  February  1. 1977. 

Dowsm  O.  Donahoo, 
Chief.  Permit  Branch,  Federal 
WildUfe  Permit  Offlee,  Fish 
and  WOdUfe  Service. 

|FR  Doc.77-3631  RUed  a-3-77;S;46  am) 


JAMES  C.  McMURRY 

Threatened  Specin  Permit;  Receipt  of 
Application 

Notice  is  hereby  given  that  the  follow¬ 
ing  application  for  a  permit  is  deemed 


DCPAKTKNT  tf  i..-  RTEUOI 

i.s.  rm  in  nniri  unici 


FyiEULnsuKomLcuri 

UCEIISE/maiTM11.tCATm 


2,  ffiMtca  ocsc»iR7*ON  or  activity  fO»  unich  fficouctfco  cicchsc 
CM  RCfaair  iSMCtoco. 

tf  f^f/e  A  i. AM ^ 


'Kt-  y'A  'TeKfii  ‘yiiS9 


li’.wo  fli'/crant  C/.'Jticus  idbi:'o 
(Junes  Bar-Tailed  pheasant  Symatlcys  hucaae  hunlaa 
Broun  Eared  I7ieas.?rTt  Crossc^tllon  nanchuricun 
y  t  Ubit«  Sared  Pheasant  Crossoptilon  crossoptilon  drouy: 
.  Su inhoe  Blieasant  Lophura  suinhoei 
«  v-amjciwr*  ««<  Moving.  couei.ETc  THC  rot-LoiuN)  2diiaras  Pheasant  Lophura  edwardsl 

-  ■  , - : - pitwST - rWiSTT — Tfeiadnck  Tra^opan  Tragopaa  tenninckl 

O’**  D*«M  3««.  'I  ^  '7^1  Satyr  Tragopan  Traeopan  satyra 

>«Tror.i»TH - morsu-  raCareVu  Rl^syan  Konal  WhoiAonw  iaipeyanoa 

^  M/t  fiti'A  0>««r  Hieasant  Catreus  vallidil 


NAME.  TITLE.  A»«0  RhOnC  NUOffiCW  08  mCVOCvT.  M»tS»C>*AI 
OFFICER.  0»<«.CTOR.  ETC.  Jtj 


%  IT  flBOMIIlEO  or  AWV  STATE  OR  FOREIOW  OObOflKHR,  00  1 
MMS  IMCMAPFIIOVRI.  TO  commit  THE  RCTiVtTV  ROM 
MHMCf  Q  n  RO 

I  JbrisdlirfsaB  aad  tfpr  af  Aicawisisj 

Ji  lCs//<.£  ji 


SCHESY  CEKTirY  TMAY  I  NAV{  MAS  WW  M  lAMLIAR  M1M  1KC  MCUUTMMS  CONTAINCO  IN  TITLE  M.  EAKT  I).  W  TUC  COOE  W  HMHAL 
COSATIOUS  MO  10E  OWE*  AffUCAtLE  rASTt  M  tMCNATTEa  •  OF  CNAFTE*  I  OF  TITLE  X.  AND  I  FUXTMEII  CESTIFT  1NAT  TME  liFWI. 
•nOM  SUailTTEO  M  THH  AFFLKATKM  FM  A  LKENK/PEIMIT  H  COAFLETE  ANO  ACCURATE  TO  THE  MST  OF  IT  UWULEOCE  AtW  KLIEF. 
SMSCWTISS  WAT  AMT  FAAW  HAWPII  MMEW  aAT  WOJCCT  M  TO  THE  CRUIIWAL  PENALTIES  OF  B  O.S.C  MM. 


Pheasants.  There  is  not  another  aviary  nearby 
and  I  am  asked  to  allow  visttews  by  many 
orgaoiaatioos  which  Inctoda  school  groups. 
Scouts,  Study  clubs,  Awroh  grosqis  etc.  1 
have  never  refused  permteslrei  for  any  group 
or  IndlviduiU  to  visit  tha  faelltttos  and  oCfesn 
follow  these  visits  with  talks  and  slMes  ef 
tbs  birds. 


TuuA.  Tax..  October  1. 1976. 
V£.  Rub  ain>  Wildliiw  Sbvicb — ^Dmecros 
R.O.  Boc  19113 
WaahtmaUm.  DjC.  29034 
DBsa  Sn;  In  i^iplylng  tor  s  C8SP  permit 
will  give  a  brief  statement  as  to  why  I  feel 
I  should  have  a  permit. 

I  have  had  In  my  possession  many  of  the 
birds  BOW  required  to  have  a  permit  for  ae 
many  aa  16  yeara  I  have  bean  propagating 
captive  popwlsttoB  Phaasanta  einoa  1868.  I 
am  not  a  large  hreeder  but  have  been  fairly 
euoeeerful  in  ffiwt  I  eon  not  siqiply  the 
demand  for  meet  of  Rw  ffiieeiee  Ria8  X  keep. 
X  have  been  gmerous  wMh  ary  ttaoa  and 
knowledge  to  anyone  interseted  in  breeding 


WARREN  J.  MACK 

Threaten«d  Spades  Permit;  Receipt  of 
AppKcetion 

Notice  Is  hereby  gtren  that  the  follow¬ 
ing  aiTpllcatloii  for  a  penult  1b  deemed  to 
have  been  recetred  under  Secticn  4«D. 
It  DSC  1533(d).of  the  Endangered  impe¬ 
des  Act  of  1973  (Pub.  L.  »-206). 

Applicant:  Warren  3.  llsrk,  eoo  R.  River 
Road,  Roebester,  New  Tmk  146S3. 


clatlons  and  have  coopeaatad  with  Rtsm  and 
will  continue  to  cooperate  In  any  way  pos¬ 
sible  to  encourage  new  breeders  and  to  main¬ 
tain  a  pure  captive  pofmlatloii  of  Fbeaeants. 
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6919 


Qua  MO.  mJKtm 


KPAKlOTOFmafTEnOt 
1.1.  fa  m  vuurt  KiviK  * 

FEDCMLnSNMOWUUFE 
UCCI6C/KlllTA?niCATHM 


Karren  J.  Mack 
600  E.  River  Road 
Rochester^  Ncm  York  14623 


Am.<CATION  FOn  1Mk«M  aaa  Ml 
f  waOMT  M  CxroitT  UCOM* 


■Q- 


y 


1b  diip  pheasants  in  interstate 
*  oconeroe  in  the  ocxirse  of  a  ocnmerciad 
activity  for  captive  propagation. 

For  o^>tive  breed  only 


4>  m  **APPUCAMr*  rs  AM  IMO»VIOUAU  COdPUCTC  THC  FOCLOMINOl 


USMilk  Dims;  Qmss 


oATcor  aiiiiv 

7-6-10 


PHONC  NUHoen  fmerc  exFtjorco  lioaAi.  securitv  number 

120-32-7113 


OCCUPATIOH 


HCIBHT  • 

6  ft. 


Gray 


■EIGHT 

160 


EKPUAIN  TYPE  OR  KiNO  OF  BUSINESS.  dCENCY.  OR  INSTTtUTIOM 


COUMt  EYES 

Blue 


Retired 


*.  UOCATIOH  BHERE  PROPOSED  RCTIVITV  U  TO  BE  COHOUCTEO 

600  B.  idver  Road 
Rochester,  Mew  Yoric  14623 


7.  OO  rOU  MOCO  any  CUMMOlTLY  VACIO  ^CPCMAi.  ri»4  AnQ 
WIUMjreuCENSEOMPCfUlTT  □res  □  no 

4tt  lfS4  !(€••«•  m  patmit  ewOsrsJ 


MCQUIREO  BY  any  STATE  OM  FORCIQN  COvefBaMCNT,  OO  YOU 
HAVE  THE>R  APPMOVAC  TO  CONDUCT  ThC  ACTIVITY  YOM 
^"OPOSCt  □  YtS  □  NO 

01  fM(  Im(  jari«#cfM«s  md  tfpt  W  <se— te is/ 


Permit  applied  for 


10,  oesiiieD  CFFECTive 

DATE 

XO-1-76 


tu  OUAATIOM  NCeOCO 

2  years 


Z.  ATTAOMCNTS,  TMC  SPECIFIC  INFOMAATION  ReOUfPCO  FOR  THC  TYPE  OF  LICCNSC/PCMMiT  RCOUCSTCO  (St9  H  CFt  f  J.llTIM  «A/ST  BE 
ATTACHEO,  IT  CONSTITUTES  AN  MTCORAL  PART  OF  TWS  APPUCATlON.  UST  SECTIONS  OF  90  CFR  UNDER  BHJCM  ATTACNMENTS  ARS 
PR0V1OCO. 

17:33 


CCiTffijCATKII 


I  NCimV  CEITVY  THAT  I  NAVE  NCAO  AMD  AM  FABILIAll  VITN  THE  REGBLATIGMS  CQNTAR^  •!  TITLE  S,  FART  13.  OF  THE  CODE  C 
RCGUtATKMS  AMD  THE  OTHER  APfUCAGLC  FARTS  IN  SUftCHAFTER  •  OF  OIAFTER  I  OF  1  iTLE  »,  AMO  I  RfRTHCR  CERTIFT  THAT  1 
BATIOM  SUWITTED  W  THB  AFFUCATKM  FOR  A  UCENSE/FERMT  IS  CObFLETE  AMO  ACCURATE  TO  THC  BEST  OF  IT  KMOUDGE  Al 
I UMOCRSTANO  THAT  ANT  FALSE  STATOlCMT  ICRCM  BAT  SUBIECT  BE  TO  THE  CRUUHAL  FBIALTlES  OF  »  M.LC  MBS. . 


BONATVfRB  0B  mtt 


'!/ 


17:33 

(1)  Pheasant,  Bar-tailed,  Syrmaticua  hu~ 
miae.  Pheasant,  Brown  eared.  Crossoptilon 
mantchuricum.  Pheasant,  Swinhoe,  Lophura 
Swinhoii.  Pheasant,  Elliot,  Syrmaticua  elli- 
oti. 

(2)  Pens  are  10  ft.  x  20  ft.,  some  10  ft.  x  15 
ft.,  solid  on  west  end  with  shelter. 


(3)  I  have  been  raising  Swinhoe  and 
Elliot  Pheasants  about  30  years.  Bar¬ 
tailed  and  Brown  eared  about  10  years. 

I  usually  raise  between  100-150  young 
each  year  of  these  species  combined. 
This  year  I  cut  this  to  about  hall  as  It 
is  impossible  to  dispose  of  this  many 
with  restrictions  as  they  are  now.  If 
conditions  do  not  Improve  I  will  stop 


raising  these  breeds  altogether  as  I  can¬ 
not  afford  to  raise  a  lot  of  birds  I  cannot 
dispose  of.  I  cannot  afford  the  feed  or 
pen  space. 

(4)  I  am  willing  to  cooperate  In  any 
way  possible  to  Insure  the  survival  of 
Endangered  ^)ecies. 

(5)  I  use  wire  bound  wooden  crates 
with  padded  tops  with  containers  for 
feed  and  water.  I  have  been  shipping 
birds  this  way  for  nearly  50  years  and 
have  had  no  troid>le  as  yet. 

(6)  None  except  from  old  age. 

(7)  I  believe  the  only  way  these  spe¬ 
cies  or  any  of  the  pheasants  will  sur¬ 
vive  is  through  captive  propagation  and 
If  people  like  me  who  breed  95%  or  more 
of  these  birds  do  not  have  a  ready  way 
to  dispose  of  our  surplus  we  will  have  no 
other  choice  than  to  stop  breeding  these 
birds  and  dispose  of  our  stock.  We  only 
raise  them  as  a  hobby  but  must  sell  our 
surplus  for  feed  and  pen  repairs. 


Add  to  (6)  other  than  1975  when  I 
lost  9  Swinhoe  fixxn  fighting  due  to  lack 
of  pen  ^ace  to  sei>arate  them.  ITie  only 
cure  is  changing  yoiu*  rules  so  that  sur¬ 
plus  birds  can  be  disposed  of  easily.  I 
could  have  sold  all  of  these  birds  if  I 
was  willing  to  ship  them  without  i>er- 
mits. 

Documents  and  other  information 
submitted  in  connection  with  this  appli¬ 
cation  are  available  for  public  inspection 
during  normal  business  hours  at  the 
Service’s  office  in  Room  512,  1717  H 
Street,  N.W.,  Washington.  D.C. 

Interested  persons  may  comment  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  (PWS/WTO), 
UB.  Pish  and  Wildlife  Service.  Washing¬ 
ton.  D.C.  20240.  This  application  has  been 
assigned  Pile  Number  PRT  2-385-07; 
please  refer  to  this  number  when  submit¬ 
ting  comments.  All  relevant  comments 
received  on  or  before  March  7,  1977. 

Dated;  Pebruary  1,  1977. 

Donald  G.  Donahoo, 
Chief.  Permit  Branch,  Federal 
WildUfe  Permit  Office,  Fish 
arid  Wildlife  Service. 

[FR  Doc.77-3632  FUed  2-3-77:8:45  am] 


UNIVERSITY  OF  CALIFORNIA 

Receipt  of  Application  for  an  Amendment  to 
Marine  Mammal  Permit 

A  permit  authorizing  taking  and  con¬ 
duct  of  scientific  research  activities  with 
sea  otters  (Enhydra  lutris)  was  Issued  to 
the  Dtoiversity  of  California,  Physiologi¬ 
cal  Research  Laboratory,  La  Jolla^  Cali¬ 
fornia,  on  October  22,  1976,  pursuant  to 
the  Marine  Mammal  Protection  Act  of 
1972.  A  notice  containing  the  application 
for  the  permit  was  published  in  the  Ped- 
ERAL  Register  on  May  27.  1976  (41  PR 
21658,  21660) ,  soliciting  public  comments 
for  a  period  of  30  days. 

A  notice  of  Issuance  of  the  permit  was 
published  in  the  Pederal  Register  on 
November  8,  1976. 

Under  date  of  December  2,  1976,  Dr.  G. 
L.  Kooyman,  Physiological  Research 
Laboratory,  University  of  California,  La 
Jolla,  California,  sulHnitted  a  request  for 
an  amendment  to  the  permit.  Published 
herewith  is  that  request.  It,  too.  Is  being 
considered  pursuant  to  §  13.23,  Title  50 
Code  of  Pederal  Regulations  (see  39  PR 
1162). 

ScRiPPS  Institution  or 

OCEANOGRAPHT, 

La  Jolla,  California, 

December  2,  1976. 

Dr.  Lynn  A.  Oreenwalt,  Director, 

Bureau  of  Fiah  and  Wildlife, 

Department  of  the  Interior, 

Washington,  D.C. 

I^Ax  Db.  Oreenwalt:  Recently  I  received 
a  permit  to  coUect  and  conduct  thermoregu- 
latc»7  studies  on  4  sea  otters,  Enhydra  lutris. 
I  was  pleased  to  receive  the  permit  and  Inter¬ 
pret  this  as  recognition  both  by  the  Depart¬ 
ment  of  the  InterlcMT  and  the  Marine  Mammal 
Commission  of  the  Importance  of  such 
studies.  However,  there  Is  a  blanket  condl- 
lon  placed  on  mine  and  the  3  other  permits 
requiring  their  collection  In  Alaska. 
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I  would  like  to  appeal  that  condition  of 
the  permit  and  I  would  like  to  be  allowed  to 
collect  the  otters  in  California.  My  rationale 
for  this  appeal  is  as  follows: 

(1)  Of  the  4  permits  Issued  it  is  essential 
only  in  the  case  of  McGinnis’s  and  mine  that 
the  work  is  done  in  our  home  laboratories  In 
California.  The  other  2  studies  could  be  done 
in  Alaska.  In  fact,  Dr.  Ohata  has  recently 
taken  a  new  position  and  may  not  be  col¬ 
lecting  otters  at  all.  Furthermore,  Dr.  Mc¬ 
Ginnis's  project  and  mine  are  not  only  com¬ 
patible  but  complementary  so  that  we  can 
use  the  same  animals.  Thus,  only  4  instead 
of  8  to  10  otters  need  be  collected  for  the 
two  projects. 

(2)  A  long,  hazardous  and  expensive  Jour¬ 
ney  is  required  to  bring  the  animals  from 
Alaska  to  California.  I  have  been  advised  by 
NMFS  biologists  in  Seattle  and  Alaska  that 
it  would  be  unwise  to  attempt  to  use  com¬ 
mercial  airline  transport  because  of  the  po¬ 
tential  delays  and  we  could  not  tend  the 
animals  while  airborne.  Therefore,  a  charter 
aircraft  would  be  necessary.  In  addition,  a 
boat  would  have  to  be  chartered  for  the  col¬ 
lections.  My  estimate  of  the  cost  of  the  col¬ 
lection  trip,  exclusive  of  the  lab(»  of  those 
making  the  collection.  Is  $10,000.  Further¬ 
more,  because  the  Alaskan  winter  is  upon  us 
the  collections  could  not  be  made  until  next 
spring  which  will  delay  our  project.  Most 
importantly,  such  a  long  trip  seriously  in¬ 
creases  the  risk  ot  some  otter  mortality  in 
transit,  and  considering  the  costs  involved  I 
W’ould  not  be  able  to  attempt  a  second  col¬ 
lection. 

(3)  Alaska  collections  force  me  to  collect 
all  the  animals  at  ohce,  which  increases  our 
husbandry  effort  substantially.  I  would  pre¬ 
fer  to  collect  them  two  at  a  time  which  is 
quite  fea.slble  in  CBllfornia. 

Finally,  I  would  like  to  comment  on  the 
lett«  of  recommendation  from  the  Marine 
Mammal  Commission  of  27  August  1978.  I 
agree  with  most  of  the  recommendations  in 
this  letter  with  the  exception  of  some  por¬ 
tions  of  Part  n.  Removal  from  Alaskan  Popu¬ 
lation.  I  am  surprised  that  the  California 
populatlcm  of  sea  otters  is  etmsidaed  threat¬ 
ened.  It  is  a  growing  and  expanding  popula¬ 
tion.  Paradoxically  the  populatlcm’s  Achlllee 
heel  is  Its  limited  distribution.  Tet,  the  tar- 
ritCHial  expansion  which  Is  a  very  healthy 
sign  of  the  p<9ulatlon’s  viability  is  causing 
much  cCTitroversy  due  to  the  dispute  as  to 
whether  they  should  be  allowed  to  expand 
their  range.  At  the  present  time  there  is  no 
threat  to  the  otters  continued  existence  In 
California,  and  the  removal  ot  4  otters  would 
not  harm  the  population  as  a  whole,  and 
with  few  exceptions  even  local  concentra¬ 
tions. 

In  sununary,  I  would  like  to  be  able  to 
collect  4  otters  In  California  in  the  irext  few 
months.  The  removal  of  4  otters  from  Cali¬ 
fornia  waters  will  not  endanger  the  con¬ 
tinued  existence  of  this  species  along  Cali¬ 
fornia  shores.  Collections  In  this  area  will 
reduce  the  costs  otu*  project  considerably, 
as  well  as  greatly  lncrea.se  the  potential  suc¬ 
cess  of  the  study. 

Sincerely, 

G.  L.  Kooyman,  Ph.  D.. 

Astoeiote  Research  Physiologist. 

Documents  and  other  information  sub¬ 
mitted  in  connection  with  this  applica¬ 
tion  for  public  Inspection  during  normal 
business  hours  at  the  Service’s  office  in 
Room  512,  1717  H  Street,  N.W.,  Wash¬ 
ington,  D.C. 

Interested  perst^  may  comment  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably  in 
triplicate,  to  the  Director  (FWS/WFO) , 
U.S.  Fish  and  Wildlife  Service.  Washing¬ 
ton,  D.C.  20240.  This  an>llcatlon  baa 


been  assigned  File  Number  PR12-183-10: 
please  refer  to  this  number  when  sub¬ 
mitting  comments.  AH  relevant  com¬ 
ments  received  on  or  before  March  7, 
1977. 

Dated:  February  1,  1977. 

Donald  Q.  Donahoo, 
Chief.  Permit  Branch,  Federal 
Wildlife  Permit  Office.  Fish 
and  Wildlife  Service. 

|FR  Doc.77-3633  Piled  2-3-77:8:45  am) 


Federal  Fish  and  WiLDLm  License  Permit 

Aptucatiom 

ATTACRMXMTS 

17.23(a)  1.  PANTHERA  PARDUS,  BLACK 

LEOPARD,  1  Male  and  1  Female,  Bom  Octo¬ 
ber  3,  1976. 

2.  TTie  animals  will  be  purchased  from  the 
Baltlmofw  Zoo,  Druid  EOll  Paik,  Haiti  more, 
Maryland  21317.  To  be  purchaaed  are  1  male 
and  1  female  Mack  leopard,  bom  Octobw  3. 
1976,  toe  a  purchase  price  ot  $300  each. 

3.  The  mother  did  not  accept  the  Mack 
leopard  cubs.  The  Oakland  Baby  Zoo  is 
equipped  and  ciqiaMe  of  hand-raiidng  these 
animals.  The  Baltimore  Zoo  does  not  have 


BABY  ZOO  INC. 

Endangered  Species  Rarmit;  Receipt  of 
Application 

Notice  is  hereby  given  that  the  follow¬ 
ing  application  for  a  permit  is  deemed 
to  have  been  recmved  under  section  10  of 
the  Endangered  Species  Act  of  1973  «Pub. 
L.  93-205) . 

Applicant:  Baby  Zoo  Inc..  9777  Oolhmks 
Road,  P.O.  Box  5426,  Oakland,  California 
94605.  Lutz  Ruhe,  President. 


the  space  to  house  these  leopards  prc^rly. 
It  would  enhance  the  survival  of  the  species 
If  the  animals  could  be  relocated  to  the 
Baby  Zoo  facility  for  raising  until  a  perma¬ 
nent  home  can  be  found. 

4.  The  Oakland  Baby  Zoo  exhibits  young 
animals  to  the  genoral  public  In  *  safe  cn- 
vtaronment  for  the  animals  and  patrons.  Oak¬ 
land  Baby  Zoo.  Knowland  Park,  97T7  Oclf- 
linksBoad.  Oakland,  Cb.>$$0». 

5.  The  leopards  were  bom  in  captivity. 

$.  N/A. 

7.  B/A. 

17.23(b)  (c)(d)  N/A. 


kHO. 


DEPART?^  Of  THE  MTERIOS 
.•  s.s.  f  iM  m  wiKirt  sunritt 

FEDERAL  FISH  AND  WUUFE 
UCENSE/PERWT  APPLICATION 


9.  APPciCAMT.  (homo,  eompfeio  address  and  »b««e  aeWker  a 
siness,  egencf.  ee  Niaftreiren  toe  wkick  pormt  to  regeesi 

Baby  Zoo  Inc, 

9777  Golflinks  Road 
P.O.  Box  5426 
Oakland,  Ca,  94605 
419-569-  :ei9 


AF^iCATiOM  FOR  (ladieere  aaly  amoi 


□ 


MRORT  OR  exRORT  LlCCNkC 


S’ 


STCQ  UCInHl 


.  MEF  OCSCRIPTION  OF  ACTIVITY  FOX  WICH  WOUEiTI 

oNPEiMTisHccoeo.  shlu  two.  black 
leopards  (1.1)* (panthera  pardust 
Endangered  Species  in  interstate 
conunerce  in  the  course  of  a 
conimercial  activity  for  hand 
raising  in  captivity  to  enhance 
the  survival  of  the  species. 


’'ARPuiCAsr’  IS  an  MOiVlOUAU  COMRi-exC  THC  FOt.L-OtWi6» 


□  mr.  Qmrs  □mjSS 

MTE'OFBiRrM 


PHONE  NJSABER  WHERE  EMP|.OVEO 
OC^^TlON  ~ 


CPCORPtAiR 


SOCIAL  SECURITY  PtUMRCR 


■XRLAW  TYRE  OR  WNP  OR  ■UHWCM,  NEtllpr,  —TIWTII 

Baby  Animal  Zoo,  exhibition 
of  baby  animals  to  the  general 
jpublic 


NAME.  TITLE.  ANO  mONE  NUMBER  OT  PRESiDCNT.  PRINCIPAL 


Oakland  I3aby  Zoo 


OFPICCR.  DIRECTOR.  ETC. 

LUTZ  RUHE,  Pres. 


(415)  569-331$ 


m-tmjemtv  e  a  oofeoiwTiOM.  micatx  nAic  ■  i 

Calii^rhla 


S.  LOCATION  BHCRE  PROPOSED  ACTIVITT  K  TO  I 

interstate  shipment  fron  the) 
Baltimore  ;'Zbo  ■'to  the  Oakland 
Baby  Zoo  ■and" exhibition  at 
tlie''t>akl.and  Baby  Zoo 
'Snowlahd  Park 
fTTT  'ffUfliiiks  Road 
Oakland,  Ca,  94605 


Pfr«R  Mt  Mcomaa  m  pmmif 


EETf  DVES 


^  m  WEQUIWEP  mt  A$fT  STATE  OR  POREiCN  COVER4MCMT.  DO  YOU 
APPROVAL  TO  CONDUCT  THE  ACTIVITY  YOU 
PRPRCIEI  □  TEt  n  MO 

frntmdhltaAa  md  tff  ad  daammomomt 


N/A 


Mb  DCStRED  EFFECTIVE 
•STB 

11/16/76 


II.  OURATtON 


until 

animals  are  relocated 


ths) 


:  ATTAOMENTS.  THE  tPCCiriC  INFORMATION  REQUIREO  FOR  THE  TYPE  OF  UCENSE/PEMMT  ReOUESTEO  fS««  »  CFJT  ti.JifhU  tAlST  BE 
ATTACMEO.  IT  CONSTITUTES  AN  INTEGRAL  FART  OF  THtt  AFPUCATION.  SECTIONS  OF  »  CFR  UNOM  ATTAOlM^TS  ARE 

-  WE  REFER  you  SO  OUR  PILE  NUMBER  WITH  .YOUR  DEPARTMENT 

#PRI  2-317.25.  ALL  ABOVE  REQUIRED  IHFORHATION  IS  (X)RTAIHED 
IN  OUR  APPLICATION. _ 


caTnunoN 

I  MCRE.T  CtRTIfT  IMAT  I  HAW  RCAO  tOO  Ml  FAMLIM  NTH  VHe  KCOUk'naNI  CONTAIMEO  IN  TITLE  SO.  PART  11.  OF  THE  COOE  Of  FEDERAL 
KSULATIONS  AMO  THE  OTHER  APPUCAUE  PAHTS  M  ’MCMAPTER  OOP  WAPTER I  OF  TITLE  SO,  AND  I  FURTHER  CERTIFT  THAT  THE  INFOR- 
RATION  JUSWTTEOlHnK  APPLICATION  FOR  A  UCEMC/PEHRITnCMPLETE  AM  ACOMATC  TO  THC  mT  RP  H  RMIHRACE  ANN  IBJiP. 
[J  UMOERITAND  THAT' ANT  FALSE  STATEACHT  MRRERI  RAV  WNIECT  RC  TO  THE  CRIMINAL  PENALTIES  OF  M  U.SX.  MAL 


T> 


i'  7~CO  . 


10-  lh~l(r 
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DntECTOB, 

Fish  «t  Wildlife  Service, 

U.S.  Department  of  the  Interior, 

Washington,  D.C.  20240 
Dear  Sir:  I  request  that  you  add  to  the 
list  of  endangered  ^lecies  the  parrot  from 
the  Island  Dominica  Amazona  arausiaca.  llie 
common  name  for  this  ^lectes  Is  either  Red¬ 
necked  Amazon,  or  Arausiaca. 

I  am  a  private  individual  not  associated 
with  any  organization  directly. 

I  enclose  a  copy  of  a  report,  “Endangered 
Amazons  of  Dominica;  The  Imperial  and 
Arausiaca  Parrots",  I  made  to  the  Interna¬ 
tional  Council  for  Bird  Preservation  on  my 
expedition  to  Dominica  in  1975. 1  believe  this 
report  adequate  explains  both  why  I  am  an 
“Interested  party”  and  the  Justification  for 
your  adding  this  species  to  the  endangered 
species  list.  Further  research  on  Dominica  in 
1976  strengthened  my  concern  for  the  species. 
The  species  is  already  considered  endangered 
by  the  lUCN. 

Thank  you. 

Sincerely, 

Holly  A.  J.  Nichols. 

10611  Mt.  Bobacho 

San  Antonio,  Tex.,  October  12,  1976. 
Director, 

Fish  A  Wildlife  Service, 

United  States  Department  of  the  Interior, 
Washington,  D.C.  20240 
Dear  Sm:  I  request  a  permit  allowing  im¬ 
portation  of  two  individuals  at  an  endan¬ 
gered  species,  Amazona  imperialis,  ImperUa 
Parrot,  from  the  Island  Dominica. 

This  request  is  part  ot  a  project  I  have 
organized  with  the  cooperation  ot  Jersey 
Wildlife  Preservation* Trust  and  Save  Animals 
From  Extinction/ Wildlife  Preservation  Trust. 
Our  long  term  goal  is  to  establish  captive 
breeding  peculations  of  the  four  Lesser  An¬ 
tillean  Amazons,  A.  guildingU  of  St.  Vincent, 
A.  versicolor  of  St.  Luda,  and  A.  impertalU 
and  A.  aratisiaca  ot  Dominica  in  Euixc*  aX 
Jersey  Wildlife  Preservation  Trust  and  in  the 
United  States  under  my  supervision. 

The  two  Imperial  Parrots  will  be  taken 
from  the  wild  as  nestlings  during  April  or 
May  on  Dominica,  they  will  be  temporarily 
moved  to  St.  Vincent  in  June,  and  1  am  re¬ 
questing  a  permit  to  return  with  them  in 
July  1977.  The  Dominica  Qovernment  has 
given  me  permission  to  lake  from  the  wild 
and  export  from  Dominica  a  total  of  slz  A. 
imperialis  and  six  A.  arausiaca.  Of  these 
twelve  I  have  thus  far  only  been  able  to  ob¬ 
tain  two  A.  arausicas  which  I  returned  to 
San  Antonio  with  In  July  1976.  I  am  much 
more  optimistic  about  the  possibility  of  ob¬ 
taining  these  nestlings  during  the  1977  sea¬ 
son  than  I  ever  have  been  In  the  past.  At  the 
conclusion  of  my  1977  expedition  on  Domin¬ 
ica  all  first  year  parrots  of  both  species  win 
be  taken  to  St.  Vincent  where  they  will  be 
housed  until  they  can  be  safely  imported  in 
groups  of  two  into  the  UB.  I,  Dr.  Kurt  Alex, 
and  perhaps  a  few  other  associates  will  each 
be  requesting  a  permit  to  Import  two  in  1977. 

The  sexes  of  the  birds  will  not  be  known 
at  the  time  od  lmp<»tatlon  In  1977. 

Of  the  four  above  mentioned  species  only 
A.  guildingU  has  been  successfully  bred  in 


captivity.  Captive  bred  A.  imperialis  are  thus 
not  available  for  the  establishment  of  the 
planned  project.  Of  the  handful  (I  know  of 
two)  of  pet  A.  imperialis  <m  Dominica,  I 
know  of  none  available  or  suitable  for  a 
breeding  project.  As  1  have  stated  to  you  In 
my  many  previous  applicaUons  (none  of 
which  have  been  used  fm*  this  species),  I 
believe  taking  feathered  nestlings  from  the 
wild  has  minimal  effect  on  the  wild  popula¬ 
tion. 

These  parrots  will  be  maintained  by  my¬ 
self  and  my  husband,  Thomas  Duncan 
Nichols,  at  the  above  address.  Our  pens  for 
these  birds  are  five  feet  wide,  28  feet  long 
and  approximately  8  feet  high.  The  floor  of 
this  area  is  concrete  below  the  feeding  area, 
dirt  below  part  of  the  flight,  and  heavy  trap 
rock  below  the  main  perching  areas.  The 
wire  walls  are  14  inch  hardware  cloth.  A 
safety  area  with  a  four  feet  high  door  de¬ 
creases  chancea  of  accidental  escape. 

As  previously  mentioned  none  of  the  four 
Lesser  Antillean  Amazon  species  has  ever  been 
bred  and  raised  in  captivity  except  for  one 
A.  guildingU  chick  in  1972  at  the  Houston 
Zoo.  I  was  responsible  for  that  breeding  pair 
and  their  offspring. 

I  am  the  studbook  keeper  for  A.  imperialis 
tor  the  International  Zoo  Yearbook. 

I  will  transpm^  these  two  birds  back  to 
San  Antonio  in  the  same  planner  I  have 
transported  endangered  parrots  for  the  last 
three  years.  They  will  have  their  own  air¬ 
line  seat  next  to  me  in  the  cabin  in  a  wooden 
cage.  We  will  go  through  U.S.  Customs,  and 
USPHS  «-nd  USDA  inspection  in  San  Juan 
and  meet  your  r^resentatlves  in  Miami.  I 
assume  your  representatives  are  still  at  305- 
526-2916. 

During  the  last  five  years  the  only  bird 
to  have  died  under  my  care  in  the  order 
Psltaciformes  was  a  male  Triclaria  mala- 
chUacea  ot  an  cunite  (apparently  viral)  pneu¬ 
monia.  I  no  longer  keep  this  delicate  and 
unique  species — ^there  are  none  in  the  UB.A. 
I  have  never  had  an  Amazon  parrot  which 
died.  I  am  now  keeping  eleven  endangered 
Amazon  parrots. 

Aa  the  enclosed  paper.  Endangered  Ama¬ 
zons  of  Dominica:  The  Imperial  and  Arausi- 
aea  Parrots,  Indlcatee  there  are  approximately 
150  Imperials  in  the  wild.  We  Judge  the 
^>ecles  to  be  an  appropriate  candidate  for 
an  attempted  captive  breeding  program  be¬ 
cause  of  (1)  Apparent  rtqild  decrease  in  the 
wild  population,  (3)  Pressures  on  the  wild 
population  which  will  be  very  difficult  to 
alter  in  the  foreseeable  future,  (3)  The  fact 
that  relatives  of  this  species  have  bred  in 
captivity. 

Appropriate  export  documents  will  accom¬ 
pany  the  birds  when  they  are  exported  from 
Dominica,  as  noted  in  the  enclosed  copy  ot 
a  note  from  the  Dominican  Permanent  Sec¬ 
retary  of  Agriculture  and  Natural  Resources. 

Once  I  Judge  the  pi^ulatlon  of  this  species 
under  my  care  to  be  stable,  (^spring  of  this 
species  will  either  be  placed  with  appropriate 
zoos  or  private  breeders. 

In  the  case  I  am  not  able  to  care  for  these 
birds  or  in  case  of  my  death  they  win  be 
Uie  re^ionslblllty  of  my  husband,  Thomas 


Duncan  Nichols.  In  case  both  of  us  are  unable 
to  care  for  these  birds  the  Scientific  Advisory 
Committee  of  Wildlife  Preservation  Trust 
will  decide  to  whom  the  birds  are  donated. 

In  case  of  a  death  of  a  bird  in  this  project 
the  specimen  will  be  donated  to  LSU  Mu¬ 
seum  of  Zoology. 

In  case  there  Is  any  chance  that  Amazona 
arausiaca  will  be  on  your  endangered  species 
list  by  July  1977  please  consider  this  appli¬ 
cation  for  the  transportation  of  either  two 
A.  imperialis  or  two  A.  arausiaca.  All  the 
statements  in  this  letter  for  .4.  imperialis 
hold  true  for  A.  arausiaca. 

Those  who  are  familiar  with  our  work 
Include: 

(1)  Dr.  Thomas  E.  Lovejoy,  Project  Officer. 
World  WUdllfe  Fimd.  1319  Eighteenth  St. 
N.W.,  Washington  D.C.  20036. 

(2)  Dr.  &  Mrs.  Noel  Snyder,  Patuxent  Wild¬ 
life  Research  Center,  USDl,  Laurel,  Mary¬ 
land  20810. 

Dr.  Cameron  B.  Kepler,  Patuxent  Wildlife 
Research  Center.  ' 

(3)  Dr.  Warren  B.  King,  Ornithology  Depart¬ 
ment,  Smithsonian  Institution,  Washing¬ 
ton,  D.C.  20560. 

Thank  you. 

Sincerely, 

Holly  J.  Nichols. 

Documents  and  other  information  sub¬ 
mitted  in  connection  with  this  application 
are  available  for  public  Inspection  during 
normal  business  hours  at  the  Service’s  office 
in  Room  512,  1717  H  Street.  N.W.,  Washing¬ 
ton,  D.C. 

Interested  persons  may  comment  on  thl» 
application  by  submitting  written  data, 
views,  or  arguments,  preferably  in  triplicate, 
to  the  Director  (FWS/WPO),  Fish  and  Wild¬ 
life  Service,  Washington,  D.C.  20240.  This 
application  has  been  assigned  File  Number 
PRT  2-506-07;  please  refer  to  this  number 
when  submitting  comments.  All  relevant 
comments  received  within  on  or  before 
March  7,  1977. 

Dated:  February  1,  1977. 

Donald  G.  Donahoo, 
Chief,  Permit  Branch,  Federal 
Wildlife  Permit  Office,  U.S. 
Fish  and  Wildlife  Service. 

[FR  Doc.77-3637  Filed  2-3-77;  8: 45  am] 


WILLIAM  E.  RAKES 

Endangered  Species  Permit;  Receipt  of 
Application 

Notice  is  herdjy  given  that  the  follow¬ 
ing  application  for  a  permit  is  deemed 
to  have  been  received  imder  section  10 
<d  the  Endangered  Species  Act  of  1973 
(Pub.  L.  93-205). 

Applicant:  William  E.  Rakes,  Norris  School 
District  160,  Firth,  Nebraska  68358. 
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FCOFULnSHINDWIUUn 
UCENSC/nMIf  APPUCA^ 


Py>r  nse  la  ay  aercoth  grade  Uf«  acienee 
eSasa.  Tfte  lnca>atlon  and  hatching  of 
the  eggs  adlX  he  ased  mm-m  deaonatratlca 
of  non-natiee  Mehraelca  animals.  Once  thi 
alligatera  are  hatched  they  «dll  be 
to  either  the  Childrea'a  Zo»  ia  Lincoln 
er  the  Henry  DOorly  Zoo  in  Omaha. 


August  3,  t9W 


SOCIAL  secum'pr  Mua««Ef* 

I  505-60-l£<rt 


AGCMCV.  OR  WdSTlTUTlONAL  Arrn.lATK)N  HAviMa 


!.  Tmj[.  mo  mm»€  nomova  or  rotyegHT.  ^iuc«r^. 

cci\  * 

A«periat«n4t&t  Dennis  Nosal 


!•.  LOCATION  IVHERC  RROPOSCO  ACTlVITt  IS  TO  OC  COHOuCTCO 


•.  »r  RCOotACO  wr  AMY  STATE  OM  rOMCl4dA<iOvC«0«M 
•mm  ymem  i  AoweiiiL  ^comouct  tmc  activity 
ewOROStl  O  O"0 

ty  f**,  Hdl  iw«a^cMa*a  %fp9  •/  ^a«ia»aA 


1  ntMav  aenrT  that  i  havc  kao  A*a  Aa  fuhjar  kih  as  nfcut  atidms  ciMTAM»m  an.a  9*.  rtm  ig  or 
>MCML  atkhsaw  the  other  AmxMav  mm  r>  waamma  a  v  EHArit*  aar  aatc  sg.  am*  awnaaatta: 
laaiia*  aminrn  w  this  ARfMcammamaaicpaaiataaia  araaatui  Aumaiiaaiw  Tama  rest  Erariai 

h—BIWIP  TSAT  AMT  FALIl  ITaTIMHT  REREM  MAT  aitlECT  RE  TO  THE  CWHHUL  mtACTIET  OT  S  P  JA  SW. 


Oi-A-a-fc^  — 


ktaim—,  •gmmmft  m  mmttmim  tm  >»rtt  m 

p«t*****4} 

UtlUaa  SUiott  Sakes 

Harris  School  E&etrict 

#16C 

Wrtht  Hebraska  6833*^ 

tele.  791-5?01 

4.  m  **iim.ieAMT**  it  am  INOtVIOMM..  COMMl_CTe  the  rOU.O«IM6: 

♦ 
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NoRitis  School  Distbict  Na  x6o 


ARD  or  BDOCATIQN 

■  liewld,  PiiriJml 
B«ld  PaMhald.  Vka  PMiUmI 
—Id  T—HbIw,  Stcwliy 
•  Bggmr,  TkMMOMr 
pMT  Sdtwaaiiifw 
riBoMicar 


ADMDnsnunvB  orncE 

Foot  arilM  aoadk  «i 
Fnmi.  NBBSAflXA  OM 


iUMUfOmATiaN 


Ram  FIgg,  8«d«r  High  Fiincigal 
RkiMud  Eiaantiauar,  Elaaaataiy  S^vaiviaar 


following  items  under  section  17»22  are  the  only  ones  I  feel  apply  to  my  situation. 


Application  requirements: 

(1)  American  alligator-alligator  mississippiensis  (common  and  scientific  names) 

J  need  two  fertilized  .eggs  of  the  above,  species  to  hatch  out  in  class. 

(2)  Hopefully  the  fertilized  eggs  -vdll  hatch  out  in  captivity. 

(4)  The  eggs  will-  be  hatched  out  at  Norris  School  IHstrict  »^160  at  Firth,  Nebraska. 

(5)  Norris  School  District  #160  is  a  consolidated  school  district  made  up  of  seven  small 
communities  located  18  miles  southeast :of  Lincoln,  Nebraska.  The  eggs  will  be  hatched 
out  in  my  life  science  room  in  the  Junior-Senior  High  School  building.  I  have 
adequate  incubators,  housing  space,  arid;  ventil.ation  for  hatchirig  purposes.  Primarily 
the  area  is  a  rural  farming  community  with  a  total  enrollment  of  1200  in  the  district. 

(6)  (i)  As  mentioned  above  the  hatching  will  take  place  in  my  classroom  which  is  adequately 

heated.  A  picture  of  my  room  is  enclosed. 

(ii)  I  have  never  had  any  first  hand  experience  in  the  hatching  or  raising  of 

alligators.  I  have  been  trained  in  biological  techniques  and  have  successfully 
incubated  and  raised  mice,  gerbils,  quail,  pheasants,  frogs,  turtles,  and 
guinea  pigs  in  my  classroom. 

(iv)  The  traveling  containers  will  depend  upon  who  I  purchase  the  fertilized  eggs  from. 
I  will  hatch  out  the  eggs  in  a  standard  incubator.  Once  hatched  I  will  keep  the 
newborn  in  a  wire  mesh-covered  horse  tank. 

(8)  (i)  The  only  activities  needed  to  be  covered  by  the  permit  will  be  to  hatch  out  two 
fertilized  eggs  in  my  classroom.  The  main  reason  I  chose  alligator  eggs  is 
because  they,  are  not  native  to  Nebraska  and  the  students  have  never  actually 
seen  a  live  alligator.  Ky  students  have  been  studying  about  alligators  in  class 
and  are  quite  concerned  about  their  numbers  and  their  possibility  of  becoming 
extinct.  I  would  try  to  the  best  of  my  ability  to  maintain  them.  My  students 
have  agreed  to  give  them  to  the  Children’s  Zoo  in  Lincoln,  Nebraska  after  we 
have  kept  them  for  a  short  time  in  the  classroom  for  observation.  The  Children’s 
Eoo  will  become  their  permanent  home. 

(ii)  Place  the  eggs  in  an  incubator  for  the  duration  of  incubation.  Once  hatched  they 
will  remain  in  the  classroom  for  a  short  time  then  will  be  givem  to  the  zoo# 

(iii)  The  main  reason  we  chose  alligators  was  because  of  our  unfamiliarity  with  their* 
hatching,  growth  rates,  and  feeding  habits.  We  Jrfould  like  to  compaji^  the 
alligators  to  other  animals  we  have  hatched  out  in  class. 

(iv)  Disposition  will  be  to  the  Children’s  Zoo  in  Lincoln,  Nebraska. 
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Documents  azul  other  inlorsiation  sub¬ 
mitted  In  c<inneetk>n  with  this  apiiBca- 
tlon  are  available  for  public  inspection 
during  normal  biislness  hours  at  the 
Sendee’s  office  in  Room  512,  1717  B 
Street  N.W,.  Washington,  D.C. 

Int^ested  persons  may  comm«xt  on 
this  application  by  submitting  written 
data,  views,  or  arguments,  preferably 
in  triplicate,  to  the  Director  (FWS/ 
WPO),  U.S.  Pish  and  Wildlife  Service, 
Washington,  D.C.  20240.  This  application 
has  been  a.ssigned  Pile  Niunber  PRT  2- 
470-07;  please  refer  to  this  number  when 
submitting  comments.  All  relevant  com¬ 
ments  received  on  or  before  March  7, 
1977,  will  be  considered. 


Dated ;  Pebruary  1, 1977. 

Donaij)  G.  Dokahoo, 
Chief,  Permit  Branch,  Federal 
WUdlife  Permit  oifice,  VB. 
Pish  and  Wildlife  Service. 
IFB  Doc.77-3638  Piled  2-3-77:8:45  amj 


CHARLES  SIVELLE 

Endangered  Species  Permit;  Receipt  of 
Application 

Notice  is  hereby  given  that  the  follow¬ 
ing  application  for  a  permit  is  deemed 
to  have  been  received  xmder  section  10 
of  the  Endangered  Species  Act  of  1073 
(Pub.  L.  93-205). 

Applicant:  Cliarlee  Sivelle,  41  Westcim 
Drive,  Dlx  Hills,  Long  Island,  New  Tort  11746. 


DEPARniENT  OF  THE  INTERIOR 
R.S.  FISR  MO  KOiairE  SitVICt 


FEDERAL  FISH  AD  WlUiUFE 
UCERSE/PERJaTAPPUCATION 


OCUCAiPT'ON  OP  ACTIVITY  POK 


Z,  smcp  OCUCAiPT'ON  OP  ACTIVITY  AOR  AHiOl  nCQue&TCO  U< 

«ap«iiN»Ti»MCKo.  Authorizatxoa  to 
import  25  imsexed  '76  hatch 


Palawan  Peacock ■ (polyplectron 
oiphanus)  pheasants  for  colony 
propagation  to  enhmiee  survival 
of  species 


Charles  Sivelle. 

41  Westcliff  Drive 
Dix  mils,  K.T.  11746 
516-423-6146 


COWOR I 


[Blue 


AMV  euStMESS.  ACCNCV«  OR  INSTITUTIONAL  AFFILIATION  HAVMG 
TO  00  AiTN  THC  litLOi..FC  TO  WCOVCRCO  BY  THIS  LiCCNSE^RERMIT 


None 


|».  location  RhCRC  PRC^S>&40ACTIV|Ty  IS  TO  K  CONOuCTCO 


Sk  CCRTIFIEO  CmECa  ON  wiQnCT  OROE.R  1*1  eeei»c*g<«)  RArARUE  TO  tStOCSlRCDCFrcS 

THC  M  IRM  RNO  »liA.lFC  lUIViCK  ENOLOSEO  m  AMOUNT  OH  I  omm  date 

%  n.a.  issuance 

>2..^TTAOMeMTS.  THC  WCCiriC  MFOIMATnM  NCOUIKCO  TOM  THC  TrW  OT  UCDMK/KIMIT  MOUCirCOOn  )r€T»  IXJUtH  ■ 

ATTACMCO.  IT  COMSTITUTES  AN  MTCOnAk  PANT  OF  THIS  APPUCATKM.  UtT  aCCTIQM  OF  9»  O'*  UNOEA  KNOT  ATT  AM«NTS  ANC 
PNOVIOeO. 

50  C.P.R.  Part  17-.22 


Ho  IxmATION  Nceoco 

6  months 


CEinric&iua 

I HCRUY  aRTiTT  THAT  I  HAVE  MAO  ANO  A*  FAHILIAR  WTM  THE  KCULATMm  COMTAMEO  IN  TinE  J«.  FMT  IX  OP  VHS  CODE  OP  PfOCML 
RtCSLATlOHS  ANO  THE  OTHER  APPEKAOLE  PARTS  W  SUOCHAPTER  B  OP  CHAPTER  I  OP  TIRE  SO,  AMO  I  FURTHER  CERTIFT  WAT  THE  RWOR. 
^TBRSUHITWD  «  JUHAPPUCUfiH  FOR  A  UCEMSE.  RERRIT  IS  COaPLETE  ONO  ACCMRATP  TO  THE  RCU  OF  HT  RMOaEOCE  ANO  MEUCP. 
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phone  (516)  HA  3-6146 


CHARLES  SIVELLE 

41  Weslcliff  Driv* 

Dix  Hills,  Long  Island,  N.  Y.  11746 

Nov.  12.  1976 


Director  (FWS/LE) 

U.S.  Fish  and  Wildlife  Service 
U.S.  Dept,  of  the  Interior 
P.O,  Box  19183 

Washington,  D.C.  ^ 

# 

Dear  Sir: 

The  undersigned  requests  an  endeingered  species  import  license 
to  purchase  and  import  25  unsexed  '76  hatch  Palawan  Peacock  (poly- 
plectron  emphanus)  pheasants  from  Dr.  K.C.  Searle,  H.K.  Botanical 
Gardens,  235  H.K.  Bank  Building,  Hong  Kong. 

2)  Pheasants  purchased  and  transported  by  air  shipment  from 
Hong  Kong. 

3)  Purpose  of  permit  is  to  provide  a  colony  propagation  center 
for  the  specie.  These  birds  are  to  be  bred  together  with  an  unrela¬ 
ted  stock  possessed  by  the  undersigned.  As  the  specie  is  inbred 
and  lacking  in  new  blood,  it  is  hoped  that  propitious  selection  of 
mates  will  occur  and  that  superior  young  will  be  developed  by  even¬ 
tual-  selective  breeding  thua  creating  a  more  viable  stock  to  enhance 
the  survival  of  the  specie. 

4)  iThe  applicant  .possesses  130  aviaries  varying  in  size  from 
18*  L  X  10^  W  X  7*”^  'to  100'  L  x  40*  x  18'  H,  all  of  which  are 
iand scaped. :.and  possess  appropriate  heated  shelters  varying  in  size 
from  10'  l;'"x  14*  W"x  9*  H.  All  aviaries  are  predator  proof  employing 
‘Jieavy’gauge  wire,  redwood,  tv/o  inch  galvanized  pipe,  fiberglass 
roofing  and  3/4"  waterproof  plywood.  Four  acres  of  land  are  used 

at  present  with  an  additional  ten  acres  available. 

5  &  6)  Wildlife  in  question  were  captive  raised  by  Dr.  Searle 
and  will  not  affect  the  survival  of  any  wildlife  in  its  native 
iiabitat. 

7)  i)  These  birds  will  be  kept  in  a  completely  heated  enclosed 
area  approximately  60*  long  by  30  feet  wide  heavily  landscaped  and 
completely  predator  proof.  Print  attached. 

ii)  Applicant  has  been  propagating  pheasants  for  twenty  years 
3nd  Is  internationally  recognized.  He  has  already  raised  hundreds 
of  the  pheasants  referred  to  as  endangered  and  has  been  responsible 
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for  establishing  captive  populations  in  whole- or  part  of  the  follow¬ 
ing  pheasants  in  the  United  States  today. 

1)  Bornean  Argus 

2)  Bornean.  Crested  Fireback 

3)  Bornean  Crestless  Fireback 

4)  Koklass 

5)  Humes  Bar-tail 

6)  Mikado 

7)  Brown-Eared 

8)  White-Eared 

9)  Tjima  Copper 

10)  Cabot  Tragopan' 

11}  Bronze-tail  peacock 

His  aviaries  contain  thirty- two  different  species  of  pheasants  many 
of  which  are  the  only  species  of-  their  kind  in  the  United.  States. 

The  collection  is  considered  the  most  complete  in  the  world. 

The  applicant  is  an  active  member  of  many  wildlife  organizations 
including  1)  American  Pheasant  &  Waterfowl  Society  -  Director 

2)  VJorld  Pheasant  Association  -  Vice  President 

3)  N.y.  Zoological  Society  - .Field  Associate 

4)  Avicultural  Society  of  Long  Island  -  Exec.  Secretary 

5)  Game  Bird  Breeders  Cooperative  Federation  -  Director 
The  applicant  has  his  own  hospital  .where  fecal  analysis  and 

other  simple  post  mortems  are  made  of  all  birds  on  premises  when  • 
r^uired  which  includes  isolation  areas.'  This  is  under  the  super¬ 
vision  of  a  visiting  licensed  veterinarian. 

iii)  The  applicant  has  participated  in  many  pheasant  propaga¬ 
tion  programs  involving  Endangered  Species  of  pheasants  thruout 
the  world  and,  also  has  assisted  in  the  es^tablishment  of  stud  books 
for  several  species  including  the  White-eared  pheasant  and  will  par¬ 
ticipate  in  a  cooperative  breeding  program  and  maintain  and  contribute 
data  to  a  studbook. 

iv)  Containers  for  this  shipment  will  be  made ‘to  accomodate  the 
bird  size.  They  will  vary  in  size  from  12”  to  14”  in  width  -to  18” 

in  height  and  li”  to  24”  in  length.  2"  wood  is  used  for  frame  to 
which  J”  hard  board  (masonite)  is  firmly  nailed.  Air  holes  are 
drilled  on  all  four  sides  as  per  photo.  A  foam  lined  frame  is 
inserted  on  the  top  of  the  shipping  container  to  prevent  scalping  of 
the  birds  head  and  a  final  hard  board  is  firmly  nailed  or  screwed 
over  this. 

A  specially  desired  water  container  which  provides  for  minimum 
spillage  is  wired  to  inside  wood  frame  of  container.  Pood  is 
supplied  in  a  wood  container  also  wired  to  opposite  side  of  wood 
frame  of  cohtainer. 

Applicant  has  shipped  hundreds  of  pheasants  in  this  Bianner  thru 
Out  the  world  with  negligible  loss. 
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v)  Among  the  himdreds  of  Endangered  Species  the  applicant 
possesses  and  has  bred  only  one  (1)  adult  White-eared  pheasant  has 
died  and  such  was  reported  to  Fish  and  Wildlife  Service, 

8)  Upon  termination  of  my  breeding  progr^,  those  birds 
covered  by  the  permit  as  well  as  those  which  are  not  will^be  dis¬ 
tributed  among  qualified  breeders  of  those  species  concerned  and/ 
or  placed  in  the  trust  of  the  World  Pheasant  Association. 

I  hereby  certify  that  I  have  read  and  am  familiar  with  the 
regulations  contained  in  Title  50»  Part  13»  of  the  Code  of  the  Federal 
Regulations  and  the  other  applicable  parts  in  Sub chapter  B  of 
Chapter  I,  Title  50»  arid  I  further  certify  that  the  information 
submitted  in  this  application  for  a  permit  is  complete  and  accurate 
to  the  best  of  my  knowledge  and  belief.  I  understand  that  any 
false  statement  hereon  may  subject  roe  to  the .  ci^iminal  penalties  of 
18  U.S.C.  1001. 


t»:  jb 
enc. 


Sincerely, 


arles  Sivelle 
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DEPUTMENT  Of  THE  WTFVIOI 
|.$.  FISI  «u  lUUfE  unicf 

FEDERAL  FISH  UDWLDUFt 
UCENSE/PERWTAPPLICATIM 

-^O 


k  APPUCANT. 


»  far  v*ic*  permit  ip  rayarata^ 


U.S.  Fish  and  Wildlife  Service 
National  Fish  and  Wildlife  Laboratory 
Gainesville  Field  Station 
412  N.E.  16th  Ave.,  Room  250 
Gainesville,  Fla. 


.  APPI.ICATIOM  FOA  fFa^eara  Mff  mpf 


Q 


MPOAT  OA  CXPOAT  UCEMSC 


2-  SAlCF  Oe^CAlATtON  OF  ACTIVITV  FOA  IMtOl  ACOOCSTCO  LlCCNSC' 
OA  PCFMIT  IS  NCEOea 

To  capture,  band  and  radio-track  Red- 
cockaded  Woodpeckers  as  part  of  our 
Interior-directed  study  of  endangered 
species  prior  to  issuance  of  permits 
for  phosphate  strip  mining  within  the 
Osceola  National  Forest,  Horida, 


4  IP  **APPUICAMr‘  IS  AN  INDIVIDUAL.  COMPLETE  THE  POLLOWIMO: 


□  miss  Qd 


DATE  OF  BIRTN 


Phone  numbca  wheae  employed 


COCOA  HAIR 


COLOR  EYES 


SOCIAL  SECURITY  NUMBER 


OCCUPATION 


explain  TYPE  OA  KINO  OP  BUSINESS.  AGENCY,  OR  IMBTlTUTlON 

Branch  of  U.S.  Fish  &  Wildlife  Service 
carrying  out  scientific  studies  on  N. 
American  Wildlife.  Project  permit  falls 
under  a  study  of  the  Endangered  Plants 
&  Animals  of  Osceola  Nat.  Forest  and 
Phosphate  Mining. 


pr.  Howard  W.  Campbell ,Chief,G'ville  Field  Stat 


S.  LOCATION  WHERE  PROPOSED  ACTIVITY  IS  TO  BE  CONOUCTCO 

Osceola  National  Forest  in  Columbia 
and  Baker  Counties,  Florida 


•l  ip  AEQUlAEO  BY  ANY  STATE  OA  FOAEION  COVCANM^T.  DO  YDU 
HAVE  TNEIA  APPROVAL  TO  CONDUCT  THE  ACTIVITY  YOU 
^  YES  •  □  MO 


r  tfpp  •! 


Fla.  State  Scientific  Collectors 
Permit  #2 


N/A 


15  Jan.  1977 


.  DURATION  NEEDED 


Six  months 


See  Attachments 


CERTIFICATIOR 

I  HEREBY  CER I IFT  THAT  I  HAVE  READ  AMO  A«  FAMILIAR  KITH  THE  REGULATIONS  CONTAINED  IN  TITLE  SB.  FART  IT.  OF  THE  CODE  OF  FEDERAL 
REGULATIONS  AND  THE  OTHER  APPLICABLE  FARTS  IN  SUBCHAFTER  B  OE  CHAPTER  I  OF  TITLE  Si.  AND  1  FURTHER  CERTIFT  THAT  THE  IHFOR. 
MATION  SUBMITTED  IN  THIS  APPLICATION  FOR  A  LICENSE/PERMIT  IS  COMPLETE  AND  ACCURATE  TO  THE  BEST  OF  MT  RNOBLEOCE  AND  BELIEF. 

I  UNDERSTAND  THAT  ANT  FALSE  STATEMENT  HEREIN  MAT  SUBJECT  ME  TO  THE  CRIMINAL  PENALTIES  OF  W  U.S.C  1001. 

■siGHATU^  (Irn  tmi) 


iHATUAt  (/•  o«lf  >  j 


OATC 

i/n/77 


Documents  and  other  information  sub¬ 
mitted  in  connection  with  this  applica¬ 
tion  are  available  for  public  inspection 
during  normal  business  hours  at  the 
Service’s  office  in  Room  512,  1717  H 
Street,  N.W.,  Washington,  D.C. 

Interested  persons  may  comment  on 
this  application  by  submitting  written 
data,  views,  or  argtunents,  preferably  in 
triplicate,  to  the  Director  (FWS/WPO) , 
U.S.  Fish  and  Wildlife  Service,  Washing¬ 
ton,  D.C.  20240.  This  application  has  been 
assigned  Pile  Number  PRT  2-488-07; 
please  refer  to  this  niunber  when  sub¬ 
mitting  comments.  All  relevant  comments 
received  on  or  before  March  7,  1977,  will 
be  considered. 

Dated:  February  1,  1977. 

Donald  G.  Donahoo, 
Chief,  Permit  Branch,  Federal 
'Wildlife  Permit  Offlce,  U.S. 
Fish  and  Wildlife  Service. 

[FR  Doc.77-3639  Piled  2-3-77:8:45  am] 


RED-COCKADED  WOODPECKERS 
Emergency  Exemption;  Issuance 

On  January  25,  1977,  a  letter  waiving 
the  30-day  public  comment  period  was 
issued  to  the  National  Pish  and  Wildlife 
Laboratory,  U.S.  Fish  and  Wildlife  Serv¬ 
ice,  authorizing  emergency  actions  to 
enhance  the  survival  of  red-cockaded 
woodpeckers  iDendrocopos  borealis) . 
This  waiver  was  granted  to  allow  the 
capture,  banding,  and  radio  tracking  of 
up  to  100  red-cockaded  woodpeckers 
within  the  proposed  phosphate  mining 
area  of  the  Osceola  National  Forest. 
There  is  impending  danger  of  potential 
losses  should  a  mining  permit  be  issued 
in  this  area. 

It  was  determined  by  the  U.S.  Pish  and 
Wildlife  Service  that  an  emergency  does 
in  fact  exist  for  the  entire  population  of 
red-cockaded  woodpeckers  in  the  pro¬ 
posed  phosphate  mining  area  of  the 
Osceola  .National  Forest  and  that  the 
lives  and  habitat  of  these  woodpeckers 
are  threatened,  and  no  reasonable  alter¬ 
native  is  available  to  the  applicant. 

A  copy  of  the  application,  permit,  and 
waiver  are  herewith  presented.  This 
emergency  waiver  is  provided  in  accord¬ 
ance  with  the  Endangered  Species 'Act 
of  1973,  as  amended  by  Public  Law  94- 
359  (90  Stat.  911). 

Dated:  February  1,  1977. 

Donald  O.  Donahoo, 
Chief,  Permit  Branch,  Federal 
Wildlife  Permit  Office,  U.S. 
Fish  and  Wildlife  Service. 


Question  7 — Permits  Held:  PRT — 9-26-C, 
Marine  Mammal.  PRT — 8— 46— C,  To  take 
and  possess  dead  manatees.  PRT — 9-5-C, 
To  take  and  possess  dead  manatees.  PRT— 
8-33-C,  Endangered  Species.  No.  20781 
R.  W.  Repenning — ^Master  Permit,  Banding 
Office. 

Question  12 — 

The  National  Pish  and  Wildlife  Laboratory, 
a  branch  of  the  U.S.  Pish  and  Wildlife  Serv¬ 
ice,  has  been  given  the  Job  of  determining 
what  effects  proposed  phosphate  mining  in 
Osceola  National  Forest  will  have  on  endan¬ 
gered  plants  and  animals  dependent  on  the 
forest. 


The  Red-cockaded  Woodpecker,  Picoidea 
borealis  (formerly  Dendrocopus  borealis)  Is 
the  only  known  endangered  bird  species  nest¬ 
ing  In  the  forest.  The  U.S.  Forest  Service  esti¬ 
mates  approximately  50  colonies  of  Red- 
cockaded  Woodpeckers  live  In  the  forest.  To 
date  we  have  located  32  active  colonies:  of 
these  26  colonies  are  In  or  near  areas  of 
proposed  phosphate  mining. 

We  consider  the  studies  outlined  below  im¬ 
portant  in  our  study  of  this  population  and 
habitat  requirements  of  this  species  in  gen¬ 
eral. 

A.  Capture  and  band  with  Pish  and  Wild¬ 
life  Service  aluminum  bands:  Approximately 
1(X)  birds. 


I 


FEDERAL  REGISTER,  VOL.  42,  NO.  24 — FRIDAY,  FEBRUARY  4,  1977 


Objectives: 

1.  To  obtain  an  accurate  population  survey. 

2.  To  obtain  sex-ratio  data  on  birds  in 

individual  clans. 

3.  To  have  each  bird  Individually  identified 

for  future  studies. 

4.  To  determine  movements  of  birds  within 

the  forest. 

Methods : 

Birds  will  be  caught  as  they  leave  their 
cavities  at  dawn  in  a  mist  net  bag  attached 
to  a  bamboo  pole.  Birds  will  then  be  weighed 
and  banded.  The  other  birds  In  the  colony 
will  then  be  lured  back  by  use  of  tape  re¬ 
corded  calls  and  the  banded  bird  will  be  re¬ 
leased  among  other  clan  members  to  mini¬ 
mize  any  adverse  affects  capture  may  have 
on  the  bird. 

Time:  Jan.  15-Feb.  30.  1977,  May  30-July  15, 

1977. 

YJo  banding  will  take  place  during  the  nest¬ 
ing  season. 

B.  Six  clans  (25  birds)  will  be  studied  in¬ 
tensively  within  the  mining  lease  areas.  The 
area  occupied  by  these  clans  will  be  destroyed 
If  the  leases  are  granted. 

Reasons  for  Study: 

1.  They  are  directly  threatened. 

2.  Any  knowledge  gained  in  this  study  will 

benefit  the  species  as  a  whole. 

3.  These  woodpeckers.  If  the  mining  leases 

are  granted,  could  be  used  in  re- 
colonlzatlon  of  are^  where  Red- 
cockaded  Woodpeckers  have  recently 
been  extripated.  (ex.  Everglades  Na¬ 
tional  Park  and  Morningside  Park, 
Gainesville,  Fla.) 

Objectives: 

1.  To  determine  home  range  size. 

2.  To  determine  habitat  utilization. 

3.  To  determine  the  role  of  each  clan  mem¬ 

ber  in  rearing  young.  . 

4.  To  determine  success  of  the  clan. 

5.  To  determine  individual  behavior  of 

clan  members. 

Methods: 

1.  All  birds  will  be  banded,  weighed,  meas¬ 

ured,  sexed,  and  aged  by  plumage 
whenever  possible. 

2.  All  birds  will  be  color  banded  with  a 

combination  of  colored  leg  bands  for 
individual  field  identification. 

3.  All  birds  will  be  color  coded  with  colored 

chick  dyes  applied  to  their  back, 
breast,  wings,  and/or  tail.  The  heads 
will  not  be  marked. 

4.  Birds  will  be  captured  as  described 

above  in  Section  A. 

6.  Home  Range  Size  Following  Color 
Marked  Birds.  This  method  has  been  used  by 
a  number  of  observers  (Crosby,  Baker  and 
Beckett) ,  obtaining  a  wide  variety  of  results. 
In  attempts  to  follow  unmarked  birds,  we 
have  had  the  feeling  of  chasing  rather  than 
following  the  birds,  therefore,  a  second 
method,  radio-tracking,  will  be  used.  I  hope 
to  compare  these  two  methods. 

Radio-tracking  has  successfully  been  used 
to  determine  the  home  range  size  of  Red- 
cockaded  Woodpeckers  by  Nesblt,  Gilbert, 
and  Barbour.  We  will  use  Identical  equip¬ 
ment  and  methods  as  Nesbit,  et  al.,  used 
(unpubl.  paper,  copy  attached).  7%ey  are  a 
transmitter  package  weighing  3.6  grams  and 
measuring  30  x  26  mm  with  a  wire  antenna 
18  mm  In  length,  powered  by  a  hearing  aid 
battery  and  attached  with  eyelash  cement. 

We  will  radio-track  one  bird,  in  as  many 
of  the  six  clans  as  time  allows,  for  at  least 
three  fiill  days  between  January  15,  1977  and 
February  30,  1077.  On  maps  of  the  area  we 
will  plot  clan  movements  and  determine 
home  range  size. 

Foraging  habitat  type  will  also  be  deter¬ 
mined  during  radio-talking. 


NOTICES 

Dining  the  nesting  season  nests  will  be 
watched  to  determine  the  role  each  member 
of  the  clan  plays  in  rearing  the  young.  The 
nest  tree  will  be  examined  to  determine  when 
and  how  many  eggs  are  laid,  when  the  young 
hatch,  and  the  number  of  young  fiedged. 

Department  of  the  Interior,  Fish 
AND  Wildlife  Service,  National 
Fish  and  Wildlife  Labor-atort, 
Gainesville  Station,  Gainest'ille, 

Fla.,  December  29. 1976. 

Mr.  Donald  Donahue, 

Chief,  Permits  Section,  Office  of  Wildlife 
Permits,  US.  Fish  and  Wildlife  Service, 
Washington,  D.C. 

Dear  Mr.  Donahue:  This  responds  to  my 
phone  conversation  of  December  23, 1976  with 
Mr.  Bolwahnn  concerning  additional  infor¬ 
mation  needed  for  my  permit  request  for 
transmitter  studies  of  the  Red-cockaded 
woodpecker  in  the  Osceola  National  Forest, 
Florida.  I  hope  you  will  find  these  data  sup¬ 
portive  of  my  request  for  emergency  author¬ 
ity  to  initiate  the  study  before  the  full 
normal  permit  review  process  is  completed. 

Transmitter  characteristics:  Manufac¬ 
turer — A.V.M.  Inc.,  Power — 1.35  volt  mercury 
hearing-aid  batteries.  Antenna — 18  cm  whip. 
Total  weight — 3.6  gr..  Dimensions — 30  mm  x 
25  mm,  plus  antenna.  Attachment — glued  to 
woodpecker’s  back  between  scapulars  with 
cosmetic  eyelash  cement. 

During  the  Cross  Florida  Barge  Canal  Wild¬ 
life  Restudy  (Fla.  Game  and  Fresh  Water 
Fish  Comm.,  1976)  four  woodpeckers  were 
instrumented.  The  GFFC  report  on  equip¬ 
ment  performance  and  bird  reaction  to  the 
transmitters  is  quoted:  "During  this  study 
four  birds  were  instrumented  with  miniature 
transmitters  and  followed  12  full  days.  Be¬ 
havior  of  an  instrumented  bird  usually  nor¬ 
malized  after  about  two  hours.  The  behavior 
of  one  individual,  however,  never  normalized. 
This  individual,  though  able  to  feed  and 
move  with  other  members  of  the  clan,  never 
managed  sustained  fiight.  The  second  day 
after  instrumentation  the  bird  was  recap¬ 
tured  and  the  transmitter  removed.  Disfunc¬ 
tion  was  apparently  caused  by  a  heavier  than 
normal  transmitter  package  and  matted 
feathers  resulting  from  excess  eyelash  ce¬ 
ment.  After  transmitter  removal  the  bird 
appeared  normal  on  all  subsequent  observa¬ 
tions.  Instrumented  birds  exhibited  no  diffi¬ 
culty  entering  or  exiting  holes  and  behavior 
was  apparently  normal  once  birds  had  en¬ 
tered  the  roost  cavity. 

•  •  •  Maximum  range  of  the  transmitter 
was  found  to  be  approximately  one  kilometer. 
We  encountered  no  difficulty  in  maintaining 
radio  contact  with  an  Instrumented  bird 
throughout  the  day  •  •  •  Battery  life  was 
rated  at  26  days,  however,  we  found  6  to  14 
days  was  the  maximum  needed  to  meet  our 
objectives.  Transmitters  were  either  removed 
or  fell  off  after  this  time.” 

Alternate  Options  for  Impacted  Popula¬ 
tions  of  Red-Cockaded  Woodpeckers:  The 
proposed  phosphate  mining  will  affect  a  sig¬ 
nificant  percentage  of  the  woodpeckers  re¬ 
siding  in  the  Osceola  National  Forest,  as 
detailed  in  the  permit  request.  The  wood¬ 
peckers  are  dependent  on  mature  pine  forests 
with  a  proportion  of  old,  diseased  trees.  The 
area  to  be  mined  will  be  clearcut  and  strip- 
mined,  thus  totally  eliminating  woodpecker 
habitat.  If  reclamation  is  properly  programed 
and  successful,  it  would  still  take  40-60,  cm: 
more,  years  before  suitable  forests  for  red- 
cockaded  woodpeckers  could  reestablish  in 
the  mined  areas. 

The  clans  currently  residing  in  the  area 
have  no  recognizable  viable  options  for  sur¬ 
vival  if  mining  is  initiated.  All  suitable  habi¬ 
tat  in  the  area  is  occupied  by  red-cockaded 
woodpeckers  and  there  is  no  valid  biological 
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reason  to  suspect  that  these  adjacent  habi¬ 
tats  could  support  higher  population  levels. 
The  oft-repeated  platitude  that  individual 
animals  dl^laced  by  environmental  disrup¬ 
tion  will  relocate  elsewhere  is  contrary  to 
both  ecological  theory  and  data  except  in 
exceptional  cases  where  adjacent  habitats  are 
occupied  by  the  species  at  levels  below  the 
carrying  capacity  of  the  habitat  for  that 
species.  There  is  no  reason  to  suspect  that 
this  is  the  case  in  the  Osceola  National  For¬ 
est.  nor  in  most  cases  where  this  argument 
is  advanced  to  counter  environmental  con¬ 
cerns  for  proposed  habitat  destruction. 

This  very  issue,  of  course,  is  a  critical  one 
in  evaluating  the  potential  Impact  of  pro¬ 
posed  habitat  alteration  and  our  proposed 
tracking  and  banding  study  would  poten¬ 
tially  be  of  value  in  developing  data  on  this 
matter  if  follow-up  studies  could  be  con¬ 
ducted  following  any  authorized  stripmining 
in  the  area.  It  appears  clear  to  us,  however, 
that  woodpeckers  currently  residing  in  the 
proposed  mining  areas  will  themselves  perish 
or  displace  adjacent  birds  which  will  in  turn 
perish  if  mining  commenses.  The  option  of 
translocating  such  displaced  birds  is  tin- 
tested,  but  is  the  only  option  currently  avail¬ 
able  if  leases  to  mine  are  granted. 

Timing  of  Mining  Operations;  Status  of 
Legal  Constraints:  In  1964,  Kerr-McGee  Cor¬ 
poration  applied  for  five  prospecting  per¬ 
mits  to  explore  for  phosnhate  deposits  with¬ 
in  the  Osceola  National  Forest,  Florida.  In 
January  of  1969  and  again  in  August  of 
1970,  Kerr-McGee  applied  for  preference 
right  leases  to  mine  phosphate  deposits  dis¬ 
covered  on  the  lands,  under  the  prospecting 
permits. 

A  final  environment  Impact  statement  was 
Issued  by  the  Bureau  of  Land  Management 
in  June  of  1974. 

On  October  28,  1975,  Secretary  of  the  In¬ 
terior,  Thomas  S.  Kleppe,  directed  that  a  two 
year  study  be  conducted  to  provide  addition¬ 
al  information  on  potential  pollution  to  lo¬ 
cal  water  supplies  and  damage  to  endangered 
species  before  making  bis  decision  on  the 
now-pending  preference  right  lease  appli¬ 
cations  for  phosphate  mining  in  the  Osceola 
National  Forest.  On  November  12,  1975,  the 
Under  Secretary  of  Interior  requested  the 
U.S.  Fish  and  Wildlife  Service  to  conduct  the 
endangered  species  study.  In  March  of  1976, 
the  FWS  Office  of  Biological  Services  through 
the  Division  of  Cooperative  Research  directed 
the  National  Fish  and  Wildlife  Laboratory  to 
conduct  the  endangered  species  study.  In 
June  of  1976  the  Gainesville  Field  Station  of 
the  National  Fish  and  Wildlife  Laboratory 
began  preliminary  planning  and  temporary 
hiring  for  the  study. 

On  September  29,  1976,  United  States  Dis¬ 
trict  Court  Judge  B.  D.  Parker  ordered  the 
Department  of  Interior  to  grant  the  mining 
leases  immediately. 

The  Department  of  Justice  appealed  the 
decision  on  technical  grounds  and  was  grant¬ 
ed  thirty  days  to  obtain  additional  informa¬ 
tion  on  the  true  value  of  the  phosphate 
reserves. 

The  final  outcome  of  these  legal  proceed¬ 
ings  is  still  undecided.  At  this  point  in  time 
the  Fish  and  Wildlife  Service  Is  continuing 
Its  study  of  endangered  species  as  directed 
by  the  Secretary  of  the  Interior  with  a  pro¬ 
jected  completion  date  of  November,  1977. 
At  this  writing,  thus,  the  initiation  of  min¬ 
ing  activities  is  restrained  solely  by  the 
evaluation  of  the  area  which  should  be  com¬ 
pleted  by  December  1976  or  January  1977. 
Prediction  of  future  actions  In  the  Osceola 
National  Forest  is  not  possible  at  this  time 
on  the  basis  of  present  knowledge.  I  thus 
argue  that  in  order  to  maximize  our  chances 
to  conserve  at  least  120  red-cockaded  wood¬ 
peckers  currently  utilizing  the  critical  areas 
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i.  NAME  AND  TITLE  Of  PAINCIPAL  OPPICCA  fm  4  1 

Howard  H.  CwntteUf.  Qilef 


»•  TVHC  OP  PEAMIT 

Badaaagexed  Speciaa  *-  Boargency 


10.  LOCATION  VMCAC  AUTHOAIZCO  ACTIVITY  MAY  BE  CONOUCTCO 

within  the  pcopoaed  phosphate  mining  area  of  the  Osceola  Nhticnal  Forest 


II.  CONDITIONS  AND  AUTHOR) ZATIOHS. 

A.  OENCRAL  CONDITIONS  SET  OUT  IN  SUORART  O  OF  SO  CFR  II.  AND  SPECIFIC  CONOITIONI  CONTAINED  Rl  FCOERAL  RECULA. 
TIONS  CITED  IN  RLOCK  •»  ANOVE.  ARE  HERESY  MADE  A  PART  OF  THIS  PERMIT.  ALL  ACTIVITIES  AUTMORIZEO  HEREIN  MUST 
BE  CARRIED  OUT  IN  ACCORD  WITH  AND  FOR  THE  PURPOSES  DESCRIBED  M  THE  APPLICATION  SUBMITTCD.  COMTIHUEO 
VALIDITY.  OR  RENEWAL.  OF  THIS  PERMIT  IS  SUBJECT  TO  COMPLETE  AND  TIMELY  COMPLIANCE  WITH  ALL  APPLICABLE 
CONDITIONS,  INCLUDINS  THE  FILING  OF  ALL  REOUIREO  INFORMATION  AND  REPORTS. 

TY  OF  THIS  PERMIT  IS  ALSO  CONDITIONED  UPON  STRICT  OOSERVANCE  OF  J 
ITHER  FEDERAL  LAB. 

C.  VALID  FOR  USE  BY  PERMITTEE  NAMED  ABOVE  Snd  Ktjf  per5IMt  tflO  IS  ISldBC  UM  diXSCt  OCIlLXOl  Of, 

or  \i}o  is  eofdcyed  by  cr  under  qpntiact  to,  the  permittee, 

D.  Authorized  to  capture,  band  Vmd  radid-rtradc  vp  to  100  red-coduded, 
woodpeckers,  (Dendrooopos  borealis)  as  gyptrifiad  in  Block  10, 

E.  Ac±ivitia  conducted  under  authority  of  this  permit  aust  be  for  official 
business  only. 

F.  Acceptance  of  this  permit  authorizes  inspection  per  50  CIS  13.47. 

G.  Submit  reports  by  January  31st  and  Jbne  30th  of  each  year,  on 'results  to  the 
Bed-codtaded  woodpecker  Recovery.  Xaasi,  Cr.  Jerone  A.  j2Kdc9Gn,  MLssisaippl  State 
university.  Department  of  Zoology,  .P.O.^GrawBr  t,  Mississippi  .State,  Hiss.  39762. 

pti  ADDITIONAL  CONDITIONS  AHO  AUTHORIZATIONS  OH  REVERSE  ALSO  APPLY 


iz.  REPORTING  REQUIREMENTS  A  tepcrt  6f  thB  sctivitijes  conducted 'inder  authority. of  this 
permit  oust  be  subidtbed  to.  Department  of  tisa  interior,  O.S.  Fish  t  Wildlife  Service, 
Federal  Wildlife  Fermit  Office,' j«uWiington,  D.C.  202.40,  by  JUouary  31^ 
of  the  following  year. 
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of  the  forest  we  must  proceed  Immediately 
with  the  requested  study. 

Howard  W.  Campbell, 
Chief,  Gainesville  Field  Station.  Na¬ 
tional  Fish  and  Wildlife  Labora¬ 
tory. 

Department  of  the  Inteeiob,  Pish 
AND  Wildlife  Soivice,  National 
Fish  and  Wildlife  Labokatobt, 
Gainesville  Station,  Gainesville, 

Fla.,  December  14, 1976. 

Mr.  Donald  Donahue, 

Chief,  Permits  Section,  Office  of  Wildlife 
Permits,  V.S.  Fish  and  Wildlife  Service, 
Washington,  D.C. 

,  Dear  Mr.  Donahue:  The  enclosed  permit 
application  Is  submitted  for  your  considera¬ 
tion  under  the  emergency  provisions  for  En¬ 
dangered  Species  permits. 

We  feel  this  permit  request  Justifies  this 
consideration  in  that  it  represents  the  only 
available  opportunity  to  obtain  the  necessary 
biological  Information  for  considered  at¬ 
tempts  to  salvage,  via  transplant  to  unoc¬ 
cupied  habitats,  populations  of  Red-cock- 
aded  woodpeckers  currently  residing  in  areas 
which  are  scheduled  for  stripmining  for 
phosphate  in  the  Osceola  National  Forest, 
Florida.  The  proposed  mining  leases  in  this 
area  will  x>ossibly  adversely  effect  at  least 
26  colonies  of  this  endangered  species  and 
biological  data  of  pertinence  to  the  poten¬ 
tial  need  to  translocate  these  colonies  are 
not  available. 

Earlier  submission  of  this  request  was  not 
feasible  due  to,  (1)  lack  of  adequate  knowl¬ 
edge  of  colony  distribution  in  relation  to 
mining  plans  and  (2)  lack  of  radio-tagging 
equipment.  Access  to  the  necessary  tech¬ 
nology  has  recently  come  available  and  col¬ 
ony  distribution  Justifies  the  need.  The  prox¬ 
imity  of  the  breeding  season  for  the  birds 
requires  that*  marking  and  tagging  efforts 
be  Initiated  before  mid-January  so  that  the 
pre-matlng  and  breeding  activities  will  not 
be  disturbed. 

If  necessary,  please  consider  this  request  as 
two  components,  a  radio-tracking  effort  and 
a  leg-banding/dye  marking  effort.  While 
maxlmiun  benefits  to  the  species  will  accrue 
through  the  combined  program  as  outlined, 
any  component  will  be  of  significant  value. 

If  approved,  the  following  individuals  will 
be  Involved  with  the  research:  myself,  Rob¬ 
ert  W.  Repennlng,  Frank  A.  Brandt,  Steven 
P.  Christman. 

Thank  you  very  much  for  your  prompt  at¬ 
tention  to  this  request.  If  additional  infor¬ 
mation  Is  required  for  your  review  please 
call  me  at  (FTS)  946-7239. 

Sincerely, 

Howard  W.  Campbell, 
Gainesville  Field  Station,  National 
Fish  and  Wildlife  Laboratory. 


H.  Permittee  must  have  a  copy  of  this  per¬ 
mit  In  his  possession  while  conducting  the 
activities  authorized. 

I.  On  completion  of  the  permitted  activity, 
this  permit  shall  be  returned  to.  Dept,  of  the 
Interior,  U.S.  Pish  and  Wildlife  S»vlce,  Fed¬ 


eral  Wildlife  Permit  Office,  Washington,  D.C. 
20240,  within  10  days. 

J.  Hm  loas,  death,  or  destruction  of  the 
red-cockaded  woodpecker  shall  be  reported 
within  24  hours  to  the  Atlanta  X7SFWS  office 
(404-991-4761)  and  in  writing  to  the  Dept. 
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oI  tlie  Interior.  U.S.  Fish  and  Wildlife  Service, 
Federal  Wildlife  Permit  Office,  Washington, 
D.C.  20240,  within  10  days. 

K.  May  salvage  and  care  for  any  red>cock- 
aded  woodpecker  found  injiued  or  dead  and 
any  injured  or  killed  as  a  result  of  the  per¬ 
mitted  activity.  Dead  specimens  shall  be  pre¬ 
served  for  scientific  research. 

L.  Maintain  records  as  required  in  50  CFB 
13.46. 

Dr.  Howard  W.  Campbelx. 

National  Fish  and  Wildli/e  Laboratory,  V.S. 
Fish  and  Wildlife  Service,  Gainesville 
Field  Station,  2820  East  University  Avf- 
nue,  Gainesville,  Florida. 

January  25,  1977. 

Dear  Dr.  Campbell:  The  purpose  of  this 
letter  is  to  waive  the  required  30  day  public 
comment  period  following  publication  of  an 
endangered  species  permit  application,  as 
specified  in  the  Endangered  ^ecles  Act  of 
1973,  as  amended.  This  waiver  is  granted  on 
the  basis  that  the  lives  of  the  red-cockaded 
woodpeckers  are  Theatened  and  no  reason¬ 
able  alternative  is  available  to  you,  the 
applicant. 

It  has  been  determined  by  the  Service  that 
an  emergency  does  in  fact  exist  for  the  entire 
population  of  red-cockaded  woodpeckers 
(Dendrocopos  borealis)  in  the  proposed  phos¬ 
phate  mining  area  of  the  Osceola  National 
Forest,  and  that  the  lives  and  habitat  of  these 
woodpeckers  are  Threatened.  Potential  losses, 
should  a  mining  permit  be  issued,  must  be 
properly  documented  to  demonstrate  the 
hazard  or  lack  thereof  to  the  species  in  the 
mining  area.  Also,  as  much  biological  infor¬ 
mation  as  possible  should  be  gathered  in  the 
event  a  mining  permit  Is  issued  so  that  ef¬ 
forts  to  salvage  the  effected  population  of 
red-cockaded  woodpeckers  and  relocate  them 
to  unoccupied  habitats  will  have  a  greater 
possibility  of  success. 

The  National  Fish  and  Wildlife  Laboratory 
Is  authorized,  in  accordance  with  Permit  2- 
645-07,  to  capture,  ban  and  radio  track  up  to 
100  red-cockaded  woodpeckers,  within  the 
proposed  phosphate  mining  area  of  the  Os¬ 
ceola  National  Forest. 

This  exemption  is  granted,  conditional  to 
the  provisions  of  Endangered  Species  Permit, 
PUT  2-646-07,  Issued  January  21,  1977. 

Sincerely  yours, 

George  W.  Millas, 
Acting  Director. 

IFR  Doc.77-3629  Piled  2-3-77:8:45  am] 


Geological  Survey 

CONFERENCE  ON  USE  AND  NEEDS 
FOR  GEOMAGNETIC  DATA 

Notice  of  Conference 

A  conference  on  the  use  and  needs  of 
geomagnetic  data  will  be  held  at  9:00 
ajn.  to  4:00  p.m.  on  Wednesday,  Febru¬ 
ary  23,  1977,  in  the  Director’s  Confer¬ 
ence  Room  at  the_  headquarters  of  Uie 
Geological  Survey”  in  Reston,  Virginia. 
The  following  agencies  have  been  in¬ 
vited  to  participate:  Federal  Aviation 
Administration,  NASA/Goddard  Space 
Flight  Center,  National  Oceanic  and  At¬ 
mospheric  Administration,  and  n.S. 
Coast  Guard. 

The  purpose  of  the  conference  will  be 
to  review  the  use  and  needs  of  geomag¬ 
netic  data  collected  by  the  Geological 
Survey  with  other  Government  agencies 
and  with  members  of  the  public. 

In  1973,  the  responsibility  for  operat¬ 
ing  the  united  States  Ge<»nagnetic  Ob¬ 


servation  Program  was  transferred  from 
the  National  Oceanic  and  Atmospheric 
Admnlstratl<m  to  the  Oe<dogical  Survey. 
This  program  Includes  the  Standard 
Geomagnetic  Observatory  Program  and 
5 -year  r^eat  magnetic  observations  at 
approximately  100  locations  throughout 
the  United  States.  The  program  supports 
magnetic  charting,  surveying  and  map¬ 
ping,  navigation,  and  solid  earth  and 
space  research. 

Representatives  from  participating 
Government  agencies  will  present  brief 
reviews  of  their  use  and  need  for  geo¬ 
magnetic  data. 

Members  of  the  pubUc  are  invited  to 
attend  this  conference  and  to  present 
brief  reviews  of  their  use  and  need  for 
geomagnetic  data. 

Members  of  the  public  wishing  to  at¬ 
tend  this  conference  or  to  make  presen¬ 
tations  should  contact  Dr.  Leroy  All¬ 
dredge.  U.S.  Geological  Survey.  Denver 
Federal  Center,  Denver,  Colorado  80225 
(telephone  (303)  234-5164) .  so  that  ap¬ 
propriate  arrangements  can  be  made 
within  constraints  of  time  and  available 
equipment. 

V.  E.  McKelvey, 
Director,  U.S.  Geological  Survey. 

|FR  Doc.77-3485  Filed  2-3-77;8:45  am] 


(Docket  No.  M  77-80] 

B.B.  &  N.  COAL  CO.,  INC. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  is  hereby  given  that  in  accord¬ 
ance  with  the  provisions  of  sectiem  301 
(c)  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  30  U.S.C.  861(c) 
(1970) ,  B.B.  &  N.  Coal  Co..  Inc.,  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1710  to  its  No.  1  Mine,  located 
in  Letcher  Coimty,  Kentucky. 

30  CFR  75.1710  provides: 

An  authorized  representative  of  the  Secre¬ 
tary  may  require  in  any  coal  mine  where  the 
height  of  the  coalbed  permits  that  electric 
face  equipment,  including  shuttle  cars,  be 
provided  with  substantially  constructed 
canopies,  or  cabs,  to  protect  the  miners  op¬ 
erating  such*  equipment  from  roof  falls  and 
from  rib  and  face  rolls. 

A  time  schedule  by  which  all  mines 
must  comply  with  §  75.1710  is  specified  by 
30  CFR  75.1710-1  (a)  which  provides: 

(a)  Except  as  provided  in  paragraph  (f)  of 
this  section,  all  self-propelled  electric  face 
equipment,  including  shuttle  cars,  which  is 
employed  in  the  active  workings  of  each 
underground  coal  mine  on  and  after  Janu¬ 
ary  1,  1973,  shall,  in  accordance  with  the 
schedule  of  time  specified  in  parsgnq>h8  (1), 

(2).  (3),  (4),  (5),  and  (6)  of  this  paragraph 
(a),  be  equipp^  with  substantially  con¬ 
structed  canopies  or  cabs,  located  and  in¬ 
stalled  in  such  a  manner  that  when  the  op¬ 
erator  is  at  the  operating  controls  of  such 
equipment  he  shaU  be  protected  from  falls  of 
roof,  face,  or  rib,  or  from  rib  and  face  rolls. 
The  requirements  of  this  paragraph  (a)  shall 
be  met  as  foUows: 

(1)  On  and  after  January  1.  1974,  In  coal 
mines  having  mining  heights  of  72  inches  or 
more; 

(2)  On  and  after  July  1, 1974,  In  coal  mines 
having  mining  heights  of  60  inches  or  menre, 
but  less  than  72  inches; 


(3)  On  and  after  January  1,  19'f5,  in  coal 
mines  having  mining  heights  of  48  Inches  or 
more,  but  less  than  60  inches; 

(4)  On  and  after  Jmy  1, 1976,  in  coal  mines 
having  mining  heights  of  36  Inches  or  more, 
but  less  than  48  inches; 

(5)  (1)  On  and  after  January  1.  1976.  in 
coal  nfines  having  mining  heights  of  30  inches 
or  more,  but  less  than  36  inches, 

(il)  On  and  after  July  1. 1977,  in  coal  mines 
having  mining  heights  of  24  Inches  or  more, 
but  less  than  30  Inches,  and 

(6)  On  and  after  July  1, 1978,  in  coal  mines 
having  mining  heights  of  less  than  24 
inches.  •  •  • 

The  substance  of  Petitioner’s  statement 
is  as  follows : 

1.  Petitioner  feels  that  by  having 
canopies  installed  on  its  equiinnent  it  is 
creating  a  hazard  to  the  operators. 

2.  Petitioner’s  equipment  consists  of 
the  following:  one  (1)  Long-Airdox  LRB 
roof  bolting  machine,  height  26  inches; 
one  (1)  Kersey  18-S  scixg),  height  26 
inches;  and  one  (1)  Kersey  16  scoop, 
height  26  inches. 

3.  The  No.  1  Mine  is  in  the  Hazard  No. 
4  Seam  which  ranges  from  59  inches  in 
height.  In  this  seam  Petitioner  is  daily 
running  into  rolling  top.  Petitioner  also 
has  rolls  in  the  fi(X)r  which  contribute 
to  the  difiBculty  of  using  canopies.  By  in¬ 
stalling  canopies  on  the  equiimient.  Peti¬ 
tioner  is  limiting  the  vision  of  the  opera¬ 
tors  of  the  equiixnent,  creating  a  hazard 
to  them  as  well  as  to  other  ^ployees  in 
the  mine.  The  Kentucky  Department  of 
Mines  and  Minerals  has  asked  Petitioner 
to  remove  these  canopies  from  its  equip¬ 
ment  Petitioner  feels  that  since  the 
equipment  operator’s  vision  is  limited 
and  because  of  the  position  required  in 
order  to  be  seated  in  the  equipment,  the 
installation  of  canopies  could  be  a  con¬ 
tributing  factor  to  accidents  that  may 
arise. 

Request  for  Hearing  or  Comments 

Persons  interested  in  this  petition  may 
request  a  hearing  on  the  petition  or  fur¬ 
nish  conunents  on  or  before  March  7, 
1977.  Such  requests  or  comments  must  be 
filed  with  the  OfiSce  of  Hearings  and  Ap¬ 
peals.  Hearings  Division,  U.S.  Depart¬ 
ment  of  the  Interior,  4015  Wilson  Boule¬ 
vard,  Arlington.  Virginia  22203.  Copies 
of  the  petition  are  available  for  inspec¬ 
tion  at  that  address. 

Dated:  January  28,  1977. 

David  Torbett, 

Acting  Director, 
Office  of  Hearings  and  Appeals. 

[FR  Doc.77-3724  PUed  2-3-77:8:45  am] 


Office  of  Hearings  and  Appeals 
[Docket  No.  M  77-86] 

BETTY  B.  COAL  CO. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  is  hereby  given  that  in  accord¬ 
ance  with  the  provisions  of  section 
301(c)  of  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969,  30  U.S.C.  861(e) 
(1970),  Betty  B.  Coal  Company  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  77.213  to  its  No.  3  Mine,  located 
in  Dickenson  Coimty.  Virginia. 
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30  CFR  77.213  provides: 

When  it  is  necessary  for  a  tvinnel  to  b« 
closed  at  one  end,  an  escapeway  not  less  than 
30  inches  in  diameter  (or  of  the  equivalent, 
if  the  escapeway  does  not  have  a  circular 
cross  section)  shall  be  Installed  which  ex¬ 
tends  from  the  closed  end  of  the  tunnel  to  a 
safe  location  on  the  svirface;  and,  if  the 
escapeway  is  inclined  more  than  30  degrees 
from  the  horizontal  it  shall  be  equipped  with 
a  ladder  which  runs  the  full  length  of  the 
inclined  portion  of  the  escapeway. 

The  substance  of  Petitioner’s  state¬ 
ment  Is  as  follows: 

1.  Petitioner’s  draw-off  tunnel  was 
constructed  in  August  1968.  It  Is  con¬ 
structed  of  12-lnch  concrete  block  for 
the  walls.  The  top  Is  constructed  of  6- 
inch  concrete  with  steel  re-InforcIng. 

2.  This  draw-off  tunnel  Is  above  a 
highway  with  a  fence  wall  around  the 
coal  stock  pile  to  control  the  coal  stock 
pile.  The  base  of  the  stock  pile  is  on  solid 
rock  and  has  a  limited  area. 

3.  The  draw-off  tunnel  is  8  feet  wide,  6 
feet  high  and  68  feet  long.  The  belt  line 
is  36  inches  wide  with  a  1-foot  clearance 
on  the  close  side,  a  3-foot  clearance  on 
the  walk  side  and  it  is  guarded  with  a 
guard  raU. 

4.  No  (Mie  is  in  the  draw-off  tunnel 
while  the  belt  is  in  operation.  Only  one 
employee  is  ever  in  the  tunnel;  namely, 
to  grease  and  clean  the  area. 

5.  To  provide  this  escapeway  would 
be  almost  impossible  for  Petitioner  at 
this  time. 

Request  for  Hearing  or  Comments 

Persons  interested  in  this  petition  may 
request  a  hearing  on  the  petition  or 
furnish  comments  on  or  before  March  7. 
1977.  Such  requests  or  comments  must 
be  filed  with  the  Office  of  Hearings  and 
ApiJeals,  Hearings  Division,  Department 
of  the  Interior,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22263.  Copies  of  the 
petition  are  available  for  inspection  at 
this  address. 

Dated:  January  28, 1977. 

David  Torbbtt, 
Acting  Director, 
Office  of  Hearings  and  Appeals. 

[PR  r)oc.77-3720  Piled  2-3-77:8:45  am] 


[Docket  No.  M  77-501 

BIG  TRACK  COAL  CO.,  INC. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  Is  hereby  given  that  in  accord¬ 
ance  with  the  provisions  of  section  301 
(c)  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969.  30  U.S.C.  861(c) 
(1970),  Big  Track  Coal  Co.,  Inc.,  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1710  to  its  Mine  No.  1.  lo¬ 
cated  in  HaysL  Virginia. 

30  CFR  75.1710  provides: 

An  authorized  representative  of  the  Secre¬ 
tary  may  require  in  any  coal  mine  where  the 
height  of  the  coalbed  permits  that  electric 
face  equipment.  Including  shuttle  cars,  be 
provided  with  substantially  constructed 
canopies,  or  cabs,  to  protect  the  miners  op¬ 


erating  such  equipment  from  roof  falls  and 
from  rib  and  face  rolls. 

A  time  schedule  by  which  ah  wiinfsi 
must  cwnply  with  9  75.1710  is  specified 
by  30  CFR  75.1710-1  (a)  which  provides: 

(а)  Except  as  provided  In  paragraph  (f) 
of  this  section,  all  self-propelled  electric  face 
equipment.  Including  shuttle  cars,  which  is 
employed  in  the  active  workings  of  each  un¬ 
derground  coal  mine  on  and  after  January  1, 
1973,  shall,  in  accordance  with  the  schedule 
of  time  specified  in  paragraphs  (1),  (2),  (S), 

(4),  (5),  and  (6)  of  this  paragraph  (a),  be 
equipped  with  substantially  constructed  can¬ 
opies  or  cabs,  located  and  installed  in  such 
a  manner  that  when  the  operator  is  at  the 
operating  controls  of  such  equipment  he 
shaU  be  protected  from  falls  of  roof.  tao*. 
or  rib,  or  from  rlh  and  face  rolls.  The  re¬ 
quirements  of  this  paragraph  (a)  ohaii  be 
met  as  foUows: 

(1)  On  and  after  January  1,  1974,  in  coal 
mines  having  mining  heights  of  72  Inches  or 
more; 

(2)  On  and  after  July  1, 1974,  in  coal  mines 
having  mining  heights  of  60  inches  or  more, 
but  less  than  72  Inches; 

(3)  On  and  after  January  1,  1975,  in  coal 
mines  having  mining  heights  of  48  Inches 
or  more,  but  less  than  60  Inches; 

(4)  On  and  after  July  1, 1975,  in  coal  mines 
having  minnlg  heights  of  36  inches  or  more, 
but  less  than  48  Inches; 

(5)  (i)  On  and  after  January  1.  1976,  In 
coal  mines  having  mining  heights  of  30 
inches  or  more,  but  less  than  36  inches. 

(ii)  On  and  after  July  1,  1977,  In  coal 
mines  having  mining  heights  of  24  Inches  or 
more,  but  less  than  30  Inches,  and 

(б)  On  and  after  July  1.  1978,  In  coed 
mines  having  mining  heights  of  less  than  24 
Inches.  •  •  • 

The  substance  of  Petitioner’s  state¬ 
ment  is  as  follows: 

1.  At  this  time  Petitioner  is  operating 
one  mining  section  with  height  ranging 
from  38  to  48  inches. 

2.  Petitioner  uses  a  spinner  loader  and 
a  royal  roof  bolter  with  height  from  30 
to  34  Inches  and  Ealing  battery-powered 
tractors  with  a  height  30  inches. 

3.  Technology  in  the  Industry  is  not 
available  to  design  and  install  canc^ies 
on  existing  equipment  which  will  protect 
the  operators  in  the  conditions  described 
above,  insure  vision  and  safe  operaMllty, 
and  prevent  the  hazards  described  here¬ 
in.  Instead,  attempts  to  do  so  have  re¬ 
sulted  in  the  following  conditions: 

(a)  Crammed  and  awkward  curator 
positions  are  created  by  the  inst^ation 
of  cabs  and  this  puts  the  operator  in  a 
strained,  posltlcm  making  it  difficult  tor 
him  to  operate  the  ccmtrols  safety  and 
effectively  and  creates  a  mental  strain 
on  the  operator  due  to  the  confinement, 
poor  vision,  etc. 

(b)  The  Installation  of  canopies  cre¬ 
ates  a  major  hazard  in  that  the  opera¬ 
tor’s  vision  is  obstructed  and  his  vision 
is  limited  in  that  he  cannot  see  the  area 
in  which  he  is  traveling.  This  creates  an 
additional  hazard  to  any  workman  that 
might  be  traveling  on  foot.  Due  to  poor 
vision  the  operator  has  a  tendency  to 
lean  outside  of  the  acnopy,  this  exposes 
him  to  the  hazards  of  moving  equipment, 
roof  support  and  coal  “ribs." 

(c)  Changes  in  conditions  after  instal¬ 
lation  of  canopies,  created  by  variations 
in  seam  height  and  undulatlims,  cause 


equipment  clearance  to  be  inadequate 
and  cause  collisions  with  the  top,  shear¬ 
ing  roof  bolts,  damaging  cross  beams, 
destroying  equipment  and  roof  support. 

4.  In  an  effort  to  solve  problems  of 
equipment  modification.  Petitioner 
knows  of  consultations  with  MESA 
Technical  Siqiport  Center  which  it  be¬ 
lieves  to  be  considering  the  type  of  prob¬ 
lems  described  herein.  Petitioner  does 
not  know  of  results  from  such  consul¬ 
tations.  In  addition.  Petitioner,  as  is 
c(Hnmon  in  the  industry,  is  in  repeated 
and  frequent  consultation  with  vendors 
on  equh^ent  problems,  and  knows  that 
vendors  with  whom  it  has  consulted  are 
unable  to  solve  the  problems  described 
herein. 

5.  Existence  of  the  cab  itself  becomes 
a  hazard  in  seams,  or  in  portions  of 
seams  In  which  Petitioner  operates  as 
described  above,  because  present  equip¬ 
ment  known  to  Petitioner  limits  the 
paths  of  escape  to  an  operator  faced 
with  a  roof  or  rib  fall  in  a  confined  space. 

6.  Much  of  the  equipment  used  in  these 
mines  was  not  manufactured  or  designed 
f  OT  the  installation  of  canopies-  and  Peti¬ 
tioner  has  been  imable  to  construct  m: 
purchase  suitable  canopies  without  en¬ 
countering  all  of  the  foregoing  problems. 

7.  In  petitioning  for  modification  of 
the  mandatory  standard  herein,  Peti- 
tlcmer  is  forced  to  request  relief  from  all 
time  limits  set  forth  in  30  CFR  75.1710-1 
as  applied  to  date  because  of  the 
variations  described  above.  IT  the  stand¬ 
ard  becomes  immediately  applicable 
throughout  the  mine,  Petitiemer  is  forced 
to  Install  canopies  in  the  lower  reaches 
of  coed  before  other  coal  mine  operators 
in  like  situations.  If  the  different  time 
limits  are  to  apply  to  the  separate  min¬ 
ing  sections  or  other  areas  in  the  mines, 
then  Petitioner  is  faced  with  a  vague 
situation  as  mining  uncovers  new  condi¬ 
tions  and  Petitioner  is  left  with  little 
time  to  comply,  or  where  compliance  is 
Impossible  as  described  herein,  his  mine 
may  be  rendered  worthless. 

Request  for  Hearing  or  Comments 

Persons  interested  in  this  petitiem  may 
request  a  hearing  on  the  petition  or  fur- 
nii^  comments  on  or  before  March  7, 
1977.  Such  requests  or  comments  must 
be  filed  with  the  Office  of  Hearings  and 
Appeals,  Hearings  Division,  D^iartment 
of  the  Interior,  4015  Wllscm  Boulevard, 
Arlington,  Virginia  22203.  Ci^fies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  January  28,  1977. 

David  Torbett, 
Acting  Director, 
Office  of  Hearings  and  Appeals. 

[PR  Doc.77-3725  Piled  2-3-77:8:46  am] 


[Docket  No.  M77-84] 

B  &  V  COAL  CO..  INC. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  is  herd>y  given  that  in  accord¬ 
ance  with  the  provlsicms  of  section  301(e) 
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of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  30  U5.C.  861(c) 
(1970) ,  B  &  V  Coal  Co.,  Inc.,  has  filed  a 
petition  to  modify  the  application  of  30 
CPR  75.1710  to  its  Federal  Mine,  located 
in  Richlands,  Virginia. 

30  CFR  75.1710  provides: 

An  authorized  representative  of  the  Secre¬ 
tary  may  require  In  any  coal  mine  where  the 
height  of  the  coalbed  permits  that  electric 
face  equipment.  Including  shuttle  cars,  be 
provided  with  substantially  constructed  can¬ 
opies,  or  cabs,  to  protect  the  miners  operating 
such  equipment  from  roof  falls  and  from 
rib  and  face  rolls. 

A  time  schedule  by  which  all  mines 
must  comply  with  §  75.1710  is  specified 
by  30  cm  75.1710-1  (a)  which  provides: 

(а)  Except  as  provided  in  paragraph  (f)  of 
this  section,  all  self-propelled  electric  face 
equipment,  including  shuttle  cars,  which  is 
employed  in  the  active  workings  of  each  un¬ 
derground  coal  mine  on  and  after  January  1, 
1973,  shall.  In  accordance  with  the  schedule 
of  time  specified  in  paragraphs  (1),  (2),  (3), 

(4),  (5),  and  (6)  of  this  paragraph  (a)  be 
equipp^  with  substantially  constructed  can¬ 
opies  or  cabs,  located  and  installed  in  such 
a  manner  that  when  the  operator  is  at  the 
operating  controls  of  such  equipment  he  shall 
be  protected  from  falls  of  roof,  face,  or  rib, 
or  from  rib  and  face  roUs.  The  requirements 
of  this  paragraph  (a)  shall  be  met  at  follows: 

(1)  On  and  after  January  1,  1974,  in  coal 
mines  having  mining  heights  of  72  inches 
or  more; 

(2)  On  and  after  July  1, 1974,  in  coal  mines 
having  mining  heights  of  60  inches  or  more, 
but  less  than  72  Inches; 

(3)  On  and  after  Jantiary  1,  1675,  in  coal 
mines  having  mining  heights  of  48  inches 
or  more,  but  less  than  60  inches; 

(4)  On  and  after  July  1, 1975,  in  coal  mines 
having  mining  heights  of  36  Inches  or  more, 
but  less  than  48  inches; 

(5)  (1)  On  and  after  January  1,  1976,  In 
coal  mines  having  mining  heights  of  30 
Inches  or  mwe,  but  less  than  36  inches, 

(ii)  On  and  after  July  1, 1977,  in  coal  mines 
having  mining  heights  of  24  Inches  or  more, 
but  less  than  30  Inches,  and 

(б)  On  and  after  July  1, 1978,  In  coal  mines 
having  mining  heights  of  less  than  24  Inches. 

The  substance  of  Petitioner’s  state¬ 
ment  is  as  follows : 

1.  Petitioner’s  mine  is  3  years  old.  Peti¬ 
tioner  has  owned  and  f^ierated  the  mine 
for  3  years.  The  projected  life  of  the  mine 
is  2  years. 

2.  Petitioner  has  10  employees  repre¬ 
sented  by  Bishop  Union,  Local  6025,  Dis¬ 
trict  29. 

3.  Petitioner’s  mine  is  located  in  the 
lower  Horsepen  coal  seam  which  has  a 
thickness  of  48  inches. 

4.  The  average  height  of  the  coal  seam 
in  locations  where  equipment,  subject  to 
cabs  and  canopy  regulations,  is  being 
used  is  30  inches  to  6  feet.  The  average 
room  size  of  each  working  secti<m  where 
the  subject  equipment  is  used  is  18  feet 
wide.  The  conditions  of  the  top  and  fiofu* 
at  each  working  section  where  the  equip¬ 
ment  is  used  are  good. 

5.  ’There  is  one  shift  per  day  at  Peti¬ 
tioner’s  mine  and  200  t<ms  are  produced 
per  day.  Petitioner  uses  a  conventifmal 
mining  method. 
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Request  for  Hearing  or  Comments 

Persons  interested  in  this  petition  may 
request  a  hearing  on  the  petition  or 
furnish  comments  on  or  before  March 
7, 1977.  Such  requests  or  comments  must 
be  filed  with  the  OflBce  of  Hearings  and 
Appeals,  Hearings  Division,  Department 
of  the  Interior,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  January  28, 1977. 

David  Torbett, 

Acting  Director, 
Office  of  Hearings  and  Appeals. 

[FR  Doc.77-3721  Filed  2-3-77; 8: 45  am] 


(Docket  No.  M77-82] 

MULLINS  &  SONS  COAL  CO. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  is  hereby  given  that  In  accord¬ 
ance  with  the  provisions  of  section  301 
(c)  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  30  U.S.C.  861(c) 
(1970),  Mullins  &  Sons  Coal  Company 
has  filed  a  petition  modify  the  appli¬ 
cation  of  30  CPR  75.1710  to  its  No.  1 
Mine,  located  In  Pike  County,  Kentucky. 

30  CFR  75.1710  provides: 

An  authorized  representatives  of  the  Sec¬ 
retary  may  require  in  any  coal  mine  where 
the  height  of  the  coalbed  permits  that  elec¬ 
tric  face  equipment,  including  shuttle  cars, 
be  provided  with  substantially  constructed 
canopies,  or  cabs,  to  protect  the  miners  op¬ 
erating  such  equipment  from  roof  falls  and 
from  rib  and  face  rolls. 

A  time  schedule  by  which  all  mines 
must  ccHnply  with  §  75.1710  is  specified  by 
30  CPR  75.1710-1  (a)  which  provides: 

(a)  Except  as  provided  in  paragraph  (f) 
of  this  section,  all  self-propeUed  electric 
face  equipment.  Including  shuttle  cars, 
which  is  employed  in  the  active  workings 
of  each  underground  coal  mine  on  and  after 
January  1,  1973,  shall,  in  accordance  with 
the  schedule  of  time  specified  in  paragraphs 

(1),  (2),  (3),  (4),  (5),  and  (6)  of  this  para- 
gr{q>h  (a),  be  equipped  with  substantially 
constructed  canopies  or  cabs,  located  and 
Installed  in  such  a  manner  that  when  the 
operator  is  at  the  operating  controls  of  such 
equipment  he  shall  be  protected  from  falls 
of  roof,  face,  or  rib,  or  from  rib  and  face 
rolls.  The  requirements  of  this  paragriq>h 
(a)  shall  be  met  as  follows: 

(1)  On  and  after  January  1,  1974,  in  coal 
mines  having  mining  heights  of  72  Inches 
or  mwe; 

(2)  On  and  after  July  1,  1974,  In  coal 
mines  having  mining  heights  of  60  inches 
or  more,  but  less  than  72  Inches; 

(3)  On  and  after  January  1,  1975,  in  coal 
mines  having  mining  heights  of  48  Inches 
or  more,  but  less  than  60  inches; 

(4)  On  and  after  July  1,  1975,  in  coal 
mines  having  mining  heights  of  36  inches 
or  more,  but  less  than  48  Inches; 

(5)  (i)  On  and  after  January  1,  1976,  In 
coal  mines  having  mining  heights  of  80 
Inches  or  more,  hut  lees  than  86  Inches. 

(11)  On  and  after  July  1,  1977,  In  coal 
mines  having  mining  heights  of  24  Inches  or 
more. 
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(6)  On  and  after  July  1,  1978,  in  coal 
mines  having  mining  heights  of  less  thau 
24  inches.  •  •  » 

The  substance  of  Petitioner's  state¬ 
ment  is  as  follows : 

1.  Petitioner  feels  that  by  having 
canopies  installed  on  its  equipment  it  is 
creating  a  hazard  to  the  operators. 

2.  Petitioner’s  equipment  consists  of: 
1  Joy  16  RB  cutting  machine,  1  Acme 
roof  bolter;  1  Galis  roof  bolter;  2  Wilcox 
roof  bolters;  6  Elkhom  battery  scoops 
and  1  Long  Airdox  face  drill.  This  equip¬ 
ment  ranges  in  height  from  24  to  36 
inches.  This  equipment  was  not  designed 
to  have  canopies  installed. 

3.  The  mine  is  in  the  Pond  Creek  Seam 
which  ranges  frcMn  42  to  48  inches  in 
height.  In  this  seam  Petitioner  is  con¬ 
stantly  running  into  ascending  and  de¬ 
scending  grades  resulting  in  dips  in  the 
coalbed.  By  installing  canopies  on  the 
equipment.  Petitioner  is  limiting  the 
vision  of  the  operators  of  the  equipment, 
creating  a  hazard  to  them  as  well  as  to 
other  employees  in  the  mine.  The  cano¬ 
pies  would  by  hitting  roof  bolts  loosen 
them,  adding  an  additional  danger  to 
anyone  entering  the  mine. 

Request  for  Hearing  or  Comments 

Persons  Interested  in  this  petition  may 
request  a  hearing  on  the  petition  or  fur¬ 
nish  comments  on  or  before  March  7. 
1977.  Such  requests  or  commits  muft 
be  filed  with  the  Office  of  Hearings  and 
Appeals,  Hearing  Division,  Department 
of  the  Interior,  4015  WUson  Boulevard, 
Arlington,  Virginia  22203.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  January  28,  1977. 

David  Torbett, 

Acting  Director,  Office  of 
Hearings  and  Appeals. 

[PR  Doc.77-3722  Piled  2-3-77; 8. 45  am] 


[Docket  No.  M  77-81] 

COON  MINING  CO..  INC. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  is  hereby  given  that  in  accord¬ 
ance  with  the  provisions  of  section 
301(c)  of  the  Federal  .Coal  Mine  Health 
and  Safety  Act  of  1969,  30  UB.C.  861(c) 
(1970),  Coon  Mining  C^pany,  Incorpo¬ 
rated.  has  filed  a  petition  to  modify  the 
application  of  30  CTFR  75.1710  to  its  No. 
223  Mine,  located  in  Pike  County,  Ken¬ 
tucky. 

30  CFR  75.1710  provides: 

An  authMlzed  representative  of  the  Sec¬ 
retary  may  require  in  any  coal  mine  where 
the  height  of  the  coalbed  permits  that  elec- 
teic  face  equipment,  including  shuttle  can, 
be  provided  with  substantially  constructed 
canopies,  or  cabe,  to  protect  the  miners 
operating  such  equipment  fnxn  roof  falls 
and  from  rib  and  face  rolls. 

A  time  schedule  by  udilch  all  mines 
must  comply  with  S  75.1710  is  igiecified 
by  30  CPR  75.1710-1  (a)  which  pro¬ 
vides: 
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(а)  Except  as  provided  in  paragraph  (f)  of 
this  section,  all  self-propelled  electric  face 
equipment,  including  shuttle  cars,  which 
is  employed  in  the  active  woilclngs  of  each 
underground  coal  mine  on  and  after  January 
1,  1973,  shall,  in  accordance  with  the  sched¬ 
ule  of  time  specified  in  paragraphs  (1),  (2), 

(3),  (4).  (5),  and  (6)  of  this  paragraph  (a), 
be  equipped  with  substantially  constructed 
canopies  or  cabs,  located  and  Installed  in 
such  a  manner  that  when  the  curator  Is  at 
the  operating  contnds  of  such  equipment  he 
shall  be  protected  from  falls  of  roof,  face  or 
rib,  or  from  rib  and  face  rolls.  The  require¬ 
ments  of  this  paragirq>h  (a)  shall  be  met  as 
follows: 

(1)  On  and  after  January  1,  1974,  in  coal 
mines  having  mining  heights  of  72  Inches 
or  more; 

(2)  On  and  after  July  1, 1974,  in  coal  mines 
having  mining  heights  of  60  Inches  or  more, 
but  less  thaq  72  inches; 

(3)  On  and  after  January  1,  1975.  in  coal 
mines  having  mining  heights  of  48  inches 
or  more,  but  less  than  60  inches; 

(4)  On  and  after  July  1,  1975,  in  coal 
mines  having  mining  heights  of  36  Inches 
or  more,  but  less  than  48  Inches; 

(5)  (1)  On  and  after  January  1,  1976,  in 
coal  mines  having  mining  heights  of  30 
Inches  or  more,  but  less  than  36  inches, 

(il)  On  and  after  July  1,  1977,  in  coal 
mines  having  mining  heights  of  24  Inches 
or  more,  but  less  than  30  Inches,  and 

(б)  On  and  after  July  1, 1978.  jn  coal  mines 
having  mining  heights  of  less  than  24 
Inches.  •  •  • 

The  substance  of  Petitioner’s  state¬ 
ment  is  as  follows: 

1.  Petitioner  feels  that  by  having  cano¬ 
pies  installed  on  its  equipment  it  is  creat¬ 
ing  a  hazard  to  the  operators. 

2.  Petitoner’s  haulage  equipment  con¬ 
sists  of  several  scoops-type;  Elkhom  and 
S  &  S  machinery.  The  scoops  range  in 
height  from  30  to  36  inches.  These  scoops 
were  manufactured  in  the  earlv  60’s  and 
were  not  designed  to  have  canopies  in¬ 
stalled,  as  are  the  new  scoops  of  today. 

3.  The  mine  is  in  the  No.  4  seam  which 
ranges  from  48  to  60  inches  in  height. 
In  this  seam  Petitioner  is  constantly  run¬ 
ning  into  ascending  and  descending 
grades,  resulting  in  dips  in  the  coalbed. 
By  installing  canopies  on  the  equipment, 
Petitioner  is  limiting  the  vision  of  the 
operators  of  the  equipment,  creating  a 
hazard  to  them,  as  well  as  to  other  em¬ 
ployees  in  the  mine. 

4.  Petitioner  feels  that  since  the  equip¬ 
ment  operator’s  vision  is  limited  and 
because  of  the  position  required  in  order 
to  be  seated  in  the  deck  of  the  equipment, 
the  Installation  of  canopies  could  be  a 
contributing  factor  in  accidents  that  may 
arise. 

Request  for  Hearing  or  Comments 

Persons  interested  in  this  petition  may 
request  a  hearing  on  the  petition  or  fur¬ 
nish  commits  on  or  before  March  7, 
1977.  Such  requests  or  cmiments  must  be 
filed  with  the  OfBce  of  Hearings  and 
Appeals,  Hearings  Division,  Department 
of  the  Interior,  4015  WSscm  Boulevard, 
Arlington,  Virginia  22203.  Copies  of  the 


petition  are  available  for  inspection  at 
that  address. 

Dated:  January  28,  1977. 

Davis  Torbbtt, 

Acting  I^ector,  Office  of 
Hearings  and  Appeais. 
(PR  Doc.77-3728  PUed  2-8-77:8:45  am] 


(Docket  No.  M  76-552] 

LIBERTY  COAL  CO. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  is  hereby  given  that  in  accord¬ 
ance  with  the  provisions  of  section  301 
(c)  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  30  U.S.C.  861(c) 
(1970) ,  Liberty  Coal  Ccnnpany  has  filed  a 
petition  to  modify  the  c^pplication  of  30 
CFTt  75.1710  to  its  No.  3  Mine,  located  in 
Pike  County,  Kentucky. 

30  CPR  75.1^,710  provides; 

A  authorized  representative  of  the  Secre¬ 
tary  may  require  in  any  coal  mine  where  the 
hel^t  of  the  coalbed  permits  that  electric 
face  equipment.  Including  shuttle  cars,  be 
provided  with  substantlaUy  constructed  can¬ 
opies,  or  cabs,  to  protect  the  miners  operat¬ 
ing  such  equipment  from  roof  falls  and  from 
rib  and  face  rolls. 

A  time  schedule  by  which  all  mines 
must  comply  with  §  75.1710  is  specified  by 
30  CPR  75.1710-1  (a)  which  provides: 

(а)  Except  as  provided  In  paragraph  (f) 
of  this  section,  all  self-propelled  electric  face 
equipment,  including  shuttle  cars,  which  Is 
emploired  In  the  active  workings  of  each 
underground  coal  mine  on  and  after  January 
1,  1973,  shall.  In  accordance  with  the  sched¬ 
ule  of  time  specified  In  paragraphs  (1),  (2), 
(3),  (4),  (5),  and  (6)  of  this  paragraph  (a), 
^  equipped  with  substantially  constructed 
canopies  or  cabs,  located  and  Installed  In 
such  a  manner  that  when  the  operator  is  at 
the  operating  controls  of  such  equipment  he 
shall  be  protected  from  falls  of  roof,  face,  or 
rib,  or  from  rib  and  face  rolls.  The  require¬ 
ments  of  this  paragraph  (a)  shall  be  met  as 
follows; 

(1)  On  and  after  January  1,  1974.  In  coal 
mines  having  mining  heights  of  72  Inches  or 
more; 

(2)  On  and  after  July  1,  1974,  coal  mines 
having  mining  heights  of  60  inches  or  more, 
but  less  than  72  Inches; 

(3)  On  and  after  January  1,  1975,  In  coal 
mines  having  mining  heights  of  48  Inches  or 
more,  but  less  than  60  Inches; 

(4)  On  and  after  July  1, 1975,  In  coal  mines 
having  mining  heights  of  36  Inches  or  more, 
but  less  than  48  Inches; 

(5)  (1)  On  and  after  January  1,  1976,  In 
coal  mines  having  mining  heights  of  30 
inches  or  more,  but  less  than  36  inches, 

(11)  On  and  afto-  July  1, 1977,  In  coal  mines 
having  mining  heights  of  24  inches  or  more, 
but  less  than  30  Inches,  and 

(б)  On  and  after  July  1, 1978,  In  coal  mines 
having  mining  heights  of  lees  than  24  Inches. 

Hie  substance  of  Petiti<mer’s  state¬ 
ment  is  as  follows: 

1.  Petitioner  feels  that  by  having  can¬ 
opies  Installed  on  its  haulage  equipment 
it  is  creating  a  hazard  to  the  operators. 


2.  Petitioner’s  haulage  equipment  con¬ 
sists  of  several  scoops,  type:  No.  75  S&S, 
and  one  roof  bolting  machine  (Acme). 

3.  The  No.  3  Mine  is  in  the  Winifred 
Seam  ranging  from  45  inches  to  49  inches 
in  height.  In  this  seam  Petitioner  is  con¬ 
stantly  running  into  ascending  and  de¬ 
scending  grades,  resulting  in  dips  in  the 
coalbed.  By  installing  canopies  on  the 
scoops  Petitioner  is  limiting  the  vision  of 
the  curators  of  the  equiianent,  creating 
a  hazard  to  them  as  well  as  to  other  em¬ 
ployes  in  the  mine. 

4.  Petitioner  feels  that  since  the  scoop 
operator’s  vision  is  limited  and  because 
of  the  position  required  in  order  to  be 
seated  in  the  deck  of  the  scoops,  the  in¬ 
stallation  of  canopies  could  be  a  con¬ 
tributing  factor  to  accidents  that  may 
arise. 

Request  for  Hearing  or  Comments 

Persons  interested  in  this  petition  may 
request  a  hearing  on  the  petition  or  fur¬ 
nish  comments  on  or  before  March  7, 
1977.  Such  requests  or  comments  must  be 
filed  with  the  Office  of  Hearings  and  Ap¬ 
peals,  Hearings  Division,  Department  of 
the  Interior,  4015  'W^on  Boulevard, 
Arlingtmi,  Virginia  22203.  Copies  of  the 
petition  -are  available  for  inspection  at 
that  address. 

Dated ;  January  28, 1977. 

David  Torbett, 
Acting  Director, 
Office  of  Hearings  and  Appeals. 

(PR  Doc.77-3726  Piled  2-3-77;8:45  am] 


(Docket  No.  M  77-83] 

STAR  COAL  CO. 

Petition  for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Notice  is  hereby  given  that  in  accord¬ 
ance  with  the  provisions  of  section  301 
(c)  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  30  n.S.C.  861(c) 
(1970),  Star  Coal  Company  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  to  its  No.  16  Mine,  located 
in  Pike  County,  Kentucky. 

30  CPR  75.1710  provides; 

An  authorized  representative  of  the  Secre¬ 
tary  may  require  In  any  coal  mine  where  the 
height  of  the  coalbed  permits  that  electric 
face  equipment,  including  shuttle  cars,  be 
provided  with  substantially  constructed 
canopies,  or  cabs,  to  protect  the  miners  op¬ 
erating  such  equipment  from  roof  falls  and 
from  rib  and  face  rolls. 

A  time  schedule  by  which  all  mines 
must  comply  with  9  75.1710  is  specified 
by  30  C^PR  75.1710-l(a)  which  provides: 

(a)  Except  as  lurovided  In  paragraph  (f) 
of  this  section.  aU  self-propelled  electric  face 
equipment.  Including  shuttle  cars,  which  is 
employed  In  the  active  workings  of  each 
underground  coal  mine  on  and  after  Janu¬ 
ary  1.  1973,  ebaii.  In  accordance  with  the 
schedule  of  time  specified  In  subparagraphs 
(1),  (2),  (3),  (4),  (5).  and  (6)  of  this  para¬ 
graph  (a),  be  equipped  with  substantlaUy 
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constructed  canopies  or  cabs,  located  and  in¬ 
stalled  in  such  a  manner  that  when  the  op¬ 
erator  is  at  the  (^)eratiDg  controls  of  such 
equipment  he  shcdl  be  protected  from  falls 
of  roof,  face,  or  rib,  or  from  rib  and  face 
rolls.  The  requirements  of  this  paragraph  (a) 
shall  be  met  as  follows: 

(1)  On  and  after  January  1,  1974,  In  coal 
mines  having  mining  heights  of  72  inches 
or  more; 

(2)  On  and  after  July  1,  1974,  in  coal 
mines  having  mining  heights  of  60  Inches  or 
more,  but  less  than  72  inches; 

(3)  On  and  after  January  1,  1975,  In  coal 
mines  having  mining  heights  of  48  Inches  or 
more,  but  less  than  60  Inches; 

(4)  On  and  after  July  1,  1975,  in  coal 
mines  having  mining  heights  of  36  inches  or 
more,  but  less  than  48  Inches; 

(5)  (i)  On  and  after  January  l,  1976,  in 
coal  mines  having  mining  heights  of  30 
Inches  or  more,  but  less  than  36  Inches, 

(11)  On  and  after  July  1,  1977,  in  coal 
mines  having  mining  heights  of  24  inches  or 
more,  but  less  than  30  inches,  and 

(6)  On  and  after  July  1,  1978,  in  coal 
mines  having  mining  heights  of  less  than  24 
inches.  •  •  • 

The  substance  of  Petitioner’s  state¬ 
ment  is  as  follows: 

1.  Petitioner  operates  a  mine  in  the 
Number  1  Elkhom  seam  of  coal.  The 
equipment  used  in  the  mine  consists  of 
one  Long  Alrdox  loading  machine — 188, 
one  Paul’s  Repair  Shop  roof  bolter,  two 
Porter  battery  tractors,  one  S  &  S  bat¬ 
tery  tractor,  and  one  S  &  S  scoop.  The 
coal  height  varies  from  39  to  49  inches. 
Petitioner  has  canopies  for  all  its  equip¬ 
ment,  but  due  to  the  height  of  the  coal 
seam  Petitioner  is  imable  to  use  them. 
The  canopies  cause  the  machines  to  hit 
the  top  and  destroy  the  roof  support  and 
block  vision  which  creates  a  dangerous 
condition.  Petitioner’s  employees  are  re¬ 
fusing  to  operate  this  equipment,  simply 
because  they  cannot  work  imder  them  in 
a  cramped  position  and  they  are  afraid 
they  will  either  get  injured  or  will  run 
over  some  of  the  other  employees. 

2.  Therefore,  due  to  the  problems  in¬ 
volved  with  the  height  of  the  coal  seam 
and  the  equipment.  Petitioner  would  like 
to  be  exempted  from  this  section. 

3.  If  Petitioner  does  not  get  some  re¬ 
lief,  it  will  have  to  close  its  mine  and 
there  are  seven  employees. 

Request  for  Hearing  or  Comments 

Persons  Interested  In  this  petition  may 
request  a  hearing  on  the  petition  or  fur- 
nl^  comments  on  or  before  March  7, 
1977.  Such  requests  or  comments  must 
be  filed  wltii  the  Office  of  Hearings  and 
Appeals,  Hearings  Division,  U.S.  Depart¬ 
ment  of  the  Interior,  4015  Wilson  Boule¬ 
vard,  Arlington,  Virginia  22203.  Copies 
of  the  petition  are  available  for  inspec¬ 
tion  at  that  address. 

David  Torbett, 
Acting  Director,  OSice  of 
Hearings  and  Appeals. 

January  28, 1977. 

[PR  Doc.77-3731  Filed  2-3-77;8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

lUSrrC  SE-77-11A1 

GOVERNMENT  IN  THE  SUNSHINE 

Additional  Agenda  Items;  Bearing  Steel; 

Photo  Cubes 

At  its  meeting  of  February  1,  1977,  the 
United  States  International  Trade  Com¬ 
mission,  acting  on  the  authority  of  19 
U.S.C.  1335  and  in  conformity  with  pro¬ 
posed  19  CFR  201.38,  voted  to  add  the 
following  items  to  its  agenda  for  the 
meeting  of  February  10,  1977 : 

2.  Bearing  steel  (Inv.  TA-203-2 — consider¬ 
ation  of  staff  repK>rt;  and 

3.  Photo  cubes — consideration  of  complaint 
filed  pursuant  to  section  337  of  the  Tariff 
Act  of  1930,  as  amended  (Docket  No.  427). 

Commissioner  Minchew,  Leonard, 
Moore,  and  Bedell  voted  by  unanimous 
consent,  that  Commission  business  re¬ 
quires  the  change  in  subject  matter  by 
addition  of  these  agenda  items,  affirmed 
that  no  earlier  announcement  of  the  ad¬ 
dition  to  this  agenda  was  possilfie,  and 
directed  the  issuance  of  this  notice  at 
the  earliest  practicable  time.  (Ownmis- 
sioners  Parker  and  Ablondi  were  not 
present  for  the  vote.) 

On  the  authority  of  19  U.S.C.  1335  and 
in  conformity  with  proposed  19  CFR 
201.39(a) ,  when  a  person’s  privacy  inter¬ 
ests  may  be  directly  affected  by  holding 
a  portion  of  a  Commission  meeting  in 
public,  that  person  may  request  the  Com¬ 
mission  to  close  such  portion  to  public 
observation.  Such  requests  should  be 
communicated  to  the  Office  of  the  Chair¬ 
man  of  the  Commission. 

By  order  of  the  Commission. 

Issued:  February  1,  1977. 

Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.77-3641  Plied  2-3-77;8;45  amj 


[USITC  SE-77-5B1 

GOVERNMENT  IN  THE  SUNSHINE 
Deletion  of  Agenda  Items;  Sugar 

At  its  meeting  of  February  1,  1977,  the 
United  States  International  Ti^e  Com¬ 
mission,  acting  on  the  authority  of  19 
U.S.C.  1335  and  in  conformity  with  pro¬ 
posed  19  C.FJI.  201.38,  voted  to  delete 
the  following  It^ns  from  its  agenda  for 
the  meeting  of  February  1,  1977: 

4.  Vote  on  Sugar  (Inv.  TA-201-16) — after 
3  p.m.;  and 

6.  Items  left  over  from  previous  agenda. 

Commissioners  Minchew,  Parker,  Leo¬ 
nard,  Moore,  and  Bedell  voted  that  C(xn- 
mlssion  business  requires  the  change  in 
subject  matter  by  deletion  of  these 
ag^da  items,  affirmed  that  no  earlier 
announcement  of  Uie  deletion  of  these 
agenda  items  was  possible,  and  directed 
the  issuance  of  this  notice  at  the  earliest 


practicable  time.  (Commissioner  Ablondi 
was  not  i»esent  for  the  vote.) 

By  order  of  the  Cmnmlsskm. 

Issued:  February  1, 1977. 

EIenneth  R.  Mason, 
Secretary. 

[PR  Doc.77-3640  FUed  2-3-77;8:45  am) 

DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

BUSINESS  RESEARCH  ADVISORY  COUN¬ 
CIL'S  COMMITTEE  ON  CONSUMER  AND 

WHOLESALE  PRICES 

Meeting 

The  BRAC  Committee  on  Consumer 
and  Wholesale  Prices  will  meet  at  10 
ajn.,  February  22,  1977,  at  the  General 
Accounting  Office  Building,  441  G  Street, 
NW..  Room  4454,  Washington,  D.C.  The 
agenda  for  the  meeting  is  as  follows: 

1.  Homeownersbi^  compcnent  of  the  CPI 
revision. 

2.  Status  report  of  total  CPI  revision. 

3.  Other  Business. 

This  meeting  is  open  to  the  public.  It 
is  suggested  that  persrms  planning  to  at¬ 
tend  this  meeting  as  observers  contact 
Kenneth  O.  Van  Auken,  Executive  Secre¬ 
tary,  Business  Research  Advisory  Coun¬ 
cil  on  (Area  Code  202)  523-1559. 

Signed  at  Washington,  D.C.,  this  31st 
day  of  January  1977. 

Julius  Shiskin, 
Commissioner  of 
Labor  Statistics. 

(FR  Doc.77-3653  Filed  2-3-77;8:45  am) 


Employment  and  Training  Administration 

EMPLOYMENT  TRANSFER  AND  BUSINESS 
COMPETITION  DETERMINATIONS  UN¬ 
DER  THE  RURAL  DEVELOPMENT  ACT 

Applications 

The  organizations  listed  in  the  at¬ 
tachment  have  applied  tc  the  Secretary 
of  Agricultiu’e  for  financial  assistance  in 
the  form  of  grants,  loans,  or  loan  guar¬ 
antees  in  order  to  establish  or  Improve 
facilities  at  the  location.^  listed  for  the 
purposes  given  in  the  attached  list.  The 
financial  assistance  would  be  authorized 
by  the  Consolidated  Farm  and  Rural 
Develcqxnent  Act,  as  amended,  7  USC 
1924(b),  1932,  or  1942(b). 

The  Act  requires  the  Secretary  of 
Labor  to  determine  whether  such  Federal 
assistance  is  calcifiated  to  or  is  likely  to 
result  in  the  transfer  from  one  area  to 
another  of  any  employment  or  business 
activity  provided  by  operations  of  the  ap¬ 
plicant.  It  is  permlssffile  to  assist  the  es¬ 
tablishment  of  a  new  branch,  affiliate  or 
subsidiary,  mly  if  this  will  not  result  in 
Increased  unanpl03nnent  In  the  place  oi 
present  operations  and  there  is  no  rea¬ 
son  to  believe  the  new  facility  is  being 
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established  with  the  intention  of  closing 
down  an  operating  facility. 

The  Act  also  prohibits  such  assistance 
if  the  Secretary  of  Labor  determines  that 
it  is  calculated  to  or  is  likely  to  result  in 
an  increase  in  the  production  of  goods, 
materials,  or  commodities,  or  the  avail¬ 
ability  of  services  or  facilities  in  the 
area,  when  there  is  not  sufficient  demand 
for  such  goods,  materials,  commodities, 
services,  or  facilities  to  employ  the  effi¬ 
cient  capacity  of  existing  cwnpetitive 
commercial  or  Industrial  enterprises,  un¬ 
less  such  financial  or  other  assistance 
will  not  have  an  adverse  effect  upon  ex¬ 
isting  competitive  enterprises  in  the 
area. 

The  Secretary  of  Labor’s  review  and 
certification  procedures  are  set  forth  at 
29  CFR  Part  75.  In  determining  whether 
the  applications  $hould  be  approved  or 
denied,  the  Secretary  will  take  into  con¬ 
sideration  the  following  factors; 

1.  The  overall  employment  and  unem¬ 
ployment  situation  in  the  local  area  in 
which  the  proposed  facility  will  be 
located. 

2.  Employment  trends  in  the  same  in¬ 
dustry  in  the  local  area. 


3.  The  potential  ^ect  of  the  new  facil¬ 
ity  upon  the  local  labor  market,  with 
particular  emphasis  upon  its  potential 
impact  upon  competitive  enterprises  in 
the  same  area. 

4.  The  competitive  effect  upon  other 
facilities  in  the  same  industry  located 
in  other  areas  (where  such  competition 
is  a  factor) . 

5.  In  the  case  of  applications  involving 
the  establishment  of  branch  plants  or  fa¬ 
cilities,  the  potential  effect  of  such  new 
facilities  on  other  existing  plants  or  fa¬ 
cilities  operated  by  the  applicant. 

All  persons  wishing  to  bring  to  the  at¬ 
tention  of  the  Secretary  of  Labor  any 
information  pertinent  to  the  determina¬ 
tions  which  must  be  made  regarding 
these  applications  are  invited  to  submit 
such  information  in  writing  within  two 
weeks  of  publication  of  this  notice  to: 
Deputy  Assistant  Secretary  for  Employ¬ 
ment  and  Training,  601  D  St.,  NW, 
Washington,  D.C.  20213. 

Signed  at  Washington,  D.C.  this  31st 
day  of  January,  1977, 

William  B.  Hewitt, 

Acting  Assistant  Secretary  for 
Employment  and  Training. 


Applications  received  during  the  week  ending 


Name  of  applicant 

Location  of  enterpri.se 

Principal  product  or  activity 

Magda  Eriksen  Nursing  Home . 

Northfield,  N.J . . 

.  Nursing  home. 

Carolina  Canners,  Inc.  (tenant  of  town  of 
Cheraw). 

East  Coast  Limestone,  Inc . 

Ina  Bearing  Co.,  Inc.  (tenant  of  town  of 
Cheraw). 

Oulfport  Convalescent  Center,  Inc . 

New  Hope  Tool  A  Fabrication,  Inc . 

Crown  Cork  &  Seal  Co.,  Inc.  (tenant  of  city 
of  Cheraw). 

Resporter  Tooling . 

Lanbach  Corp.,  d.b.a.  Park  View  Nursing 
Home. 

Cheraw,  S.C . 

Maple  Hill,  N.C . 

Cheraw,  S.C . 

Gulfport,  Mis.<! . 

Moncure,  N.C . 

Cheraw,  S.C . 

Standish,  Mich . 

Edgerton,  Ohio . 

.  Canning  and  bottling  soft  drinks. 

.  Mining  and  marketing  limestone. 

.  Manufacturing  of  antifriction  bearings. 

.  Nursing  home. 

.  .Manufacturing  of  tools  and  dies,  model  parts 
and  gages. 

.  Manufacturing  of  12  oi  drawn  “N”  iron  cans 
and  two-piece  beverage. 

.  Manufacturing  of  tools,  dies,  jigs,  and  fixtures. 

.  Nursing  home. 

The  Baca  Grande  Angel  Fire  Corp . 

American  Family  Homes,  Inc.. . . . 

Eaton  International  Corp . 

Raven  Industries,  Inc.  (tenant  of  city  of 
DeSmet). 

Eversole  Mortuary,  Inc . .' . 

Magic  West,  Inc . 

Angel  Fire,  N.  Mex.. 

Anderson,  Mo . 

Pogosa  Springs,  Colo. 
DeSmet,  S.  Dak . 

.  Ukiah,  Calif . 

.  Glenns  Ferry,  Idalio. 

.  Restaurant  and  ski  operation. 

.  Manufacturing  of  mobile  homes. 

.  Restaurant  and  lodge. 

.  Manufacturing  of  men’s  and  children’s 
insulated  jackets  and  vests. 

.  Funeral  services  and  crematories. 

.  Manufacturing  of  iX)tato  flakes  and  packag¬ 
ing  of  fresh  potatoes. 

[FR  Doc.77-3802  Piled  2-3-77;8:45  am] 


FEDERAL  SUPPLEMENTAL  BENEFITS 

(EMERGENCY  UNEMPLOYMENT  COM¬ 
PENSATION) 

Availability  of  Federal  Supplemental 
Benefits  in  the  State  of  Tennessee 

This  notice  announces  the  beginning 
of  a  new  Federal  Supplemental  Benefit 
Period  in  the  State  of  Tennessee,  effec¬ 
tive  January  30, 1977. 

Backgrouni) 

TYie  Emergency  Unemidoyment  Com- 
paisation  Act  of  1974  (Pub.  L.  93-572, 
enacted  December  31,  1974)  (the  Act) 
created  a  temporary  program  of  supple¬ 
mentary  imemployment  ben^ta  (re¬ 
ferred  to  as  Federal  Supplemental  Ben¬ 
efits)  for  unemployed  individuals  who 
have  exhausted  their  rights  to  regular 


and  extended  benefits  under  State  and 
Federal  unemployment  compensation 
laws.  Federal  Supplemental  Benefits  are 
payable  during  a  Federal  Supplemental 
Benefit  Period  In  a  State  which  has  en¬ 
tered  into  an  Agreement  under  the  Act 
with  the  United  States  Secretary  of  La¬ 
bor.  A  Federal  Supplemental  Benefit  Pe¬ 
riod  4s  triggered  on  in  a  State  when  un¬ 
employment  in  the  State  or  in  the  State 
and  the  nation  reaches  the  high  levels 
set  in  the  Act.  During  a  Federal  Supple¬ 
mental  Benefit  Period  the  maximum 
amount  of  Federal  Supplemental  Bene¬ 
fits  which  are  payable  to  eligible  indi¬ 
viduals  will  be  up  to  13  weeks  or  26 
weeks,  depending  upon  the  level  of  the 
rate  of  Insured  unemployment  in  the 
State. 


There  is  a  Federal  Supi^emental  Ben¬ 
efit  “on”  indicator  in  a  State  for  a  week 
if  the  United  States  Secretary  of  Labor 
determines  with  respect  to  the  State 
that,  (a)  there  is  a  State  or  National 
“Oil”  indicator  for  the  week,  as  deter¬ 
mined  for  the  purposes  of  payment  of 
extended  benefits  under  the  Federal- 
State  Extended  Unemplosmient  Compen¬ 
sation  Act  of  1970,  as  amended,  and  (b) 
the  employment  security  agency  of  the 
State  has  determined  that  the  average 
rate  of  insured  unemployment  in  the 
State  for  the  period  consisting  of  that 
week  and  the  immediately  preceding 
twelve  weeks  equalled  or  exceeded  5.0 
percent.  The  Federal  Supplemental  Ben¬ 
efit  Period  actually  begins  with  the  third 
week  following  the  week  for  which  there 
is  an  “on”  indicator,  and  lasts  for  a 
minimum  period  of  not  less  than  26 
weeks. 

Similarly,  an  “off”  indicator  ending  a 
Federal  Supplemental  Benefit  Period  oc¬ 
curs  in  a  week  when  the  Secretary  of 
Labor  determines  that  the  average  rate 
of  insured  unemployment  (as  determined 
by  the  State  employment  security  agen¬ 
cy)  for  the  period  consisting  of  that 
week  and  the  immediately  preceeding 
■twelve  weeks  is  less  than  5.0  percent.  The 
Federal  Supplemental  Benefit  Period  ac¬ 
tually  ends  with  the  third  week  after  the 
week  in  which  there  is  an  “off”  indica¬ 
tor,  but  not  earlier  than  the  end  of  the 
twenty-sixth  week  of  the  period. 

Determinatiok  of  “on”  Indicator 

The  Secretary  of  Labor  has  deter¬ 
mined  under  section  203(d)  of  the  Fed¬ 
eral-State^  Extended  Unemployment 
Compensation  Act  of  1970,  as  amended, 
and  20  CFR  615.13(a),  (Title  20  of  the 
Code  of  Federal  Relations,  §  615.13 
(a) ) ,  that  there  is  a  National  “on”  indi¬ 
cator  in  effect  which  is  applicable  to 
every  State,  as  annoimced  in  the  notice 
published  in  the  Federal  Register  on 
February  21,  1975,  at  40  FR  7722.  The 
emploiunent  security  agency  of  the  State 
of  Tennessee  has  determined  under  the 
Act  and  20  CFR  618.19(a)  (2)  (published 
in  the  Federal  Register  on  March  23, 
1976,  at  41  FR  12151, 12157)  that  the  av¬ 
erage  rate  of  insured  unemployment  in 
the  State  for  the  period  consisting  of  the 
week  ending  on  January  15,  1977,  and 
the  immediately  preceding  twelve  weeks 
equalled  or  exceeded  5.0  percent. 

Therefore,  I  have  determined  in  ac¬ 
cordance  with  the  Act  and  20  CFR  618.- 
19(a),  and  as  authorized  by  the  Secre¬ 
tary  of  Labor’s  Order  4-75,  dated  April 
16,  1975  (published  in  the  Federal  Reg¬ 
ister  on  April  28,  1975,  at  40  FR  18515) , 
that  there  was  a  Federal  Supplemental 
Benefit  “on”  indicator  in  the  State  of 
Tennessee  for  the  week  ending  January 
15, 1977,  and  that  a  Federal  Supplemen¬ 
tal  Benefit  Period  therefore  commenced 
in  that  State  with  the  week  beginning 
on  January  30,  1977. 

Information  for  Claimants 

There  will  be  a  5-per  centum  period  in 
effect  in  the  new  Federal  Supplemental 
Benefit  Period,  commencing  at  the  be- 
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ginning  of  the  new  period.  During  the  5- 
per  centum  period  an  Individual  who  Is 
eligible  for  Federal  Suppl^ental  Bene¬ 
fits  will  be  entitled  to  a  maximum 
amount  of  up  to  13  times  the  individual’s 
weekly  benefit  amount  or.  if  less,  the  bal 
ance  in  the  individual’s  Federal  Supple¬ 
mental  Benefit  Accoimt. 

In  the  event  that  a  6-per  centum  pe¬ 
riod  subsequently  takes  effect  in  the  new 
Federal  Suppl«nental  Benefit  Period, 
because  the  rate  of  insured  imemploy- 
ment  in  the  State  has  risen  to  an  aver¬ 
age  of  6.0  percent  or  more  over  a  period 
of  t  hirteen  weeks,  the  maximum  amoimt 
of  Federal  Supplemental  Benefits  pay¬ 
able  to  an  eligible  individual  will  in¬ 
crease.  In  that  event  an  eligible  indi¬ 
vidual  will  be  entitled  to  a  maximum 
amoimt  of  Federal  Supplemental  Bene¬ 
fits  of  up  to  26  times  the  individual’s 
weekly  benefit  amovmt,  or,  if  less,  the 
balance  in  the  Individu^’s  Federal  Sup¬ 
plemental  Benefit  Account. 

The  State  emplosrment  security  agen¬ 
cy  will  furnish  a  written  notice  of  po¬ 
tential  entitlement  to  Federal  Supple¬ 
mental  Benefits  to  each  individual  who 
is  an  “exhaustee”  (as  defined  in  the  Act 
and  20  C^IFR  618.5)  of  regular  and  ex¬ 
tended  benefits  payable  under  State  and 
Federal  imemployment  compensation 
laws,  and  to  each  Individual  who  has  a 
previously  established  Federal  Supple¬ 
mental  Benefit  Account  in  which  there 
is  any  balance  as  of  the  beginning  of 
the  new  Federal  Supplemental  Benefit 
Period.  ’The  State  employment  security 
agency  also  will  furnish  a  written  notice 
to  each  individual  for  whom  a  Federal 
Supplemental  Benefit  Accoimt  has  been 
established,  of  the  beginning  or  ending 
of  a  6-per  centum  period  in  the  new 
Federal  Supplemental  Benefit  Period, 
and  its  effect  on  the  individual’s  entitle¬ 
ment  to  Federal  Supplemental  Benefits. 

Persons  who  believe  they  may  be  en¬ 
titled  to  Federal  Supplemental  Benefits 
in  the  State  of  Tennessee,  or  who  wish 
to  inquire  about  their  rights  under  this 
program,  should  contact  the  nearest 
State  Employment  Security  Oflace  of  the 
Tennessee  Department  of  Employment 
Security  in  their  locahty. 

Signed  at  Washington,  D.C„  on  Feb¬ 
ruary  1, 1977. 

William  B.  Hewitt, 
Acting  Assistant  Secretary  for 
Employment  and  Training. 

[FR  Doc.77-3654  Piled  2-3-77;8:45  am] 


FEDERAL  SUPPLEMENTAL  BENEFITS 
(EMERGENCY  UNEMPLOYMENT  COM¬ 
PENSATION) 

Availability  of  Federal  Supplemental 
Benefits  in  the  State  of  West  Virginia 

This  notice  announces  the  beginning 
of  a  new  Federal  Supplemental  Benefit 
Period  in  the  State  of  West  Virginia,  ef¬ 
fective  January  30, 1977, 

Background 

The  Emergency  Unemployment  Com¬ 
pensation  Act  of  1974  (Pub.  L.  93-572, 


enacted  December  31,  1974)  ithe  Act) 
created  a  tonporary  program  of  supple¬ 
mentary  unemplo3rment  benefits  (re¬ 
ferred  to  as  Federal  Supplemental  Bene¬ 
fits)  for  unemployed  individuals  who 
have  exhausted  their  rights  to  regular 
and  extended  benefits  under  State  and 
Federal  unemployment  ccanpensatlon 
laws.  Federal  Supplemental  Benefits  are 
payable  during  a  Federal  Supplemental 
Benefit  Period  in  a  State  which  has  en¬ 
tered  Into  an  Agreement  imder  the  Act 
with  the  United  States  Secretary  of 
Labor.  A  Federal  Supplemental  Benefit 
Period  is  triggered,  on  in  a  State  when 
unemployment  in  the  State  or  in  the 
State  and  the  nation  reaches  the  high 
levels  set  in  the  Act.  During  a  Federal 
Supplemental  Benefit  Period  the  maxi¬ 
mum  amount  of  Federal  Supplemental 
Benefits  which  are  payable  to  eligible 
individuals  will  be  up  to  13  weeks  or  26 
weeks,  depending  upon  the  level  of  the 
rate  of  insured  unemployment  in  the 
State. 

There  is  a  Federal  Supplemental  Bene¬ 
fit  “on”  indicator  in  a  State  for  a  week 
if  the  United  States  Secretary  of  Labor 
determines  with  respect  to  the  State  that, 
(a)  there  is  a  State  or  National  “on”  in¬ 
dicator  for  the  week,  as  determined  for 
the  purposes  of  payment  of  extended 
benefits  under  the  Federal-State  Ex¬ 
tended  Unemployment  Ccanpensatlon 
Act  of  1970,  as  amended,  and  (b)  the  em¬ 
ployment  security  agency  of  the  State  has 
determined  that  the  average  rate  of  in¬ 
sured  unemployment  in  the  State  for  the 
period  consisting  of  that  week  and  the 
immediately  preceding  twelve  weeks 
equalled  or  exceeded  5.0  percent.  ’The 
Federal  Supplemental  Bendit  Period  ac¬ 
tually  begins  with  the  third  week  follow¬ 
ing  the  week  for  which  there  is  an  “on” 
indicator,  and  lasts  for  a  minimum  pe¬ 
riod  of  not  less  than  26  weeks. 

Similarly,  an  “Off”  indicator  ending  a 
Federal  Supplemental  Benefit  Period  oc¬ 
curs  in  a  week  when  the  Secretary  of 
Labor  determines  that  the  average  rate 
of  insured  unemployment  (as  determined 
by  the  State  employment  security 
agency)  for  the  period  consisting  of  that 
week  and  the  Immediately  preceding 
twelve  weeks  is  less  than  5.0  percent.  The 
Federal  Supplemental  Benefit  Period  ac¬ 
tually  ends  with  the  third  we^  after  the 
week  in  which  there  is  an  “off”  indicator, 
but  not  earlier  than  the  end  of  the 
twenty-sixth  week  of  the  period. 

Determinations  of  “on”  Indicator 

The  Secretary  of  Labor  has  determined 
under  section  203(d)  of  the  FWeral- 
State  Ebitended  Unemployment  Compen¬ 
sation  Act  of  1970,  as  amended,  and  20 
CFR  615.13(a),  (TiUe  20  of  the  Code  of 
Federal  Regulations,  §  615.13(a)),  that 
there  is  a  National  “on”  indicator  in  ef¬ 
fect  which  is  applicable  to  every  State, 
as  announced  in  the  notice  published  in 
the  Federal  Register  on  February  21, 
1975,  at  40  FR  7722.  The  employment 
security  agency  of  the  State  of  West  Vir¬ 
ginia  has  determined  under  the  Act  and 
20  CFR  618.19(a)(2)  (published  In  the 
Federal  Register  on  March  23,  1976,  at 
41  FR  12151,  12157)  that  the  average 
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rate  of  insured  unemployment  in  the 
State  for  the  period  consisting  of  the 
week  ending  on  January  15. 1977,  and  the 
immediately  preceding  twelve  weeks 
equalled  or  exceeded  5.0  percent. 

Therefore,  I  have  determined  In  ac¬ 
cordance  with  the  Act  and  20  CFR  618.19 
(a),  and  as  authorized  by  the  Secretary 
of  Labor’s  Order  4-75,  dated  April  16. 
1975  (published  in  the  Federal  Register 
on  April  28.  1975,  at  40  FR  18515),  that 
there  was  a  Federal  Supplemental  Ben¬ 
efit  “on”  indicator  in  the  State  of  West 
Virginia  for  the  week  ending  January  15, 
1977,  and  that  a  Federal  Supplemental 
Benefit  Period  therefore  commenced  in 
that  State  with  the  week  beginning  on 
January  30.  1977. 

Information  for  Claibiants 

There  will  be  a  5-per  centum  period 
in  effect  in  the  new  Federal  Supple¬ 
mental  Benefit  Period,  commencing  at 
the  beginning  of  the  new  periord.  Dur¬ 
ing  the  5-per  centum  period  an  individ¬ 
ual  who  is  eligible  for  Federal  Supple¬ 
mental  Benefits  will  be  entitled  to  a 
maximum  amount  of  up  to  13  times  the 
individual’s  weekly  benefit  amount,  or, 
if  less,  the  balance  in  the  individual’s 
Federal  Supplemental  Benefit  Account. 

In  the  event  that  a  6-per  centum  peri¬ 
od  subsequ^tly  takes  effect  in  the  new 
Federal  Supplemental  Benefit  Period,  be¬ 
cause  the  rate  of  insured  unemployment 
in  the  State  has  risen  to  an  average  of 
6.0  percent  or  more  over  a  period  of  thir¬ 
teen  weeks,  the  maximum  amount  of 
Federal  Supplemental  Benefits  payable 
to  an  eligible  individual  will  increase.  In 
that  event  an  eligible  individual  will  be 
entitled  to  a  maximum  amount  of  Fed¬ 
eral  Supplemental  Benefits  of  up  to  26 
times  the  individual’s  weekly  benefit 
amount,  or,  if  less,  the  balance  in  the 
Individual’s  Federal  Supplemental  Bene¬ 
fit  Account. 

The  State  employment  security  agen¬ 
cy  will  furnish  a  written  notice  of  poten¬ 
tial  entitlement  to  Federal  Supplemental 
Benefits  to  each  individual  who  is  an  “ex- 
haustee”  (as  defined  in  the  Act^and  20 
CFR  618.5)  of  regular  and  extended  ben¬ 
efits  playable  under  State  and  Federal  un- 
emplojrment  comp>ensation  laws,  and  to 
each  individual  who  has  a  previously 
established  Federal  Supplemental  Bene¬ 
fit  Account  in  which  there  is  any  balance 
as  of  the  beginning  of  the  new  Federal 
Supplemental  Benefit  Period.  The  State 
employment  security  agency  also  will 
furnish  a  written  notice  to  each  individ¬ 
ual  for  whom  a  Federal  Supplemental 
Benefit  Account  has  been  established,  of 
the  beginning  or  ending  of  a  6-per 
cerilum  period  in  the  new  Federal  Sup¬ 
plemental  Benefit  Period,  and  its  effect 
on  the  individual’s  entitlement  to  Fed¬ 
eral  Supplemental  Benefits. 

Persons  who  believe  they  may  be  en¬ 
titled  to  Federal  Supplemental  Benefits 
in  the  State  of  West  Virginia,  or  who 
wish  to  inquire  about  their  rights  imder 
this  program,  should  contact  the  near¬ 
est  State  Employment  Office  of  the  West 
Virginia  Department  of  Employment 
Security  in  their  locality. 
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Signed  at  Washington,  D.C.  on  Febru¬ 
ary  1,  1977. 

William  B.  Hewitt, 

Acting  Assistant  Secretary  for 
Employment  and  Training. 

[FR  Doc.77-3655  Piled  2-3-77;8:45  am] 

Office  of  the  Secretary 
[TA-W-1,685] 

DIXON  VALVE  &  COUPLING  CO. 

Investigation  Regarding  Certification  of 

Eligibility  To  Apply  for  Worker  Adjust¬ 
ment  Assistance 

On  December  1,  1976  the  Department 
of  Labor  received  a  petition  da^d  No¬ 
vember  1,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
(“the  Act”)  by  the  United  Steelworkers 
of  America  on  behalf  of  the  workers  and 
former  workers  of  Dixc«i  Valve  and 
Coupling  Co.,  Chestertown,  Maryland 
(TA-W-1,585).  Accordingly,  the  Direc¬ 
tor,  OflBce  of  Trade  Adjustment  Assist¬ 
ance,  Bureau  of  International  Labor  Af¬ 
fairs,  h£B  instituted  an  investigation  as 
provided  In  Section  221(a)  of  the  Act  and 
29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  stainless  steel 
valves,  nipples  and  clamps  produced  by 
Dixon  Valve  and  Coupling  Co.  or  an  ap¬ 
propriate  subdivision  thereof  have  con¬ 
tributed  importantly  to  an  absolute  de¬ 
cline  in  sales  or  production,  or  both,  of 
such  firm  or  subdivision  and  to  the  ac¬ 
tual  or  threatened  total  or  partial  sep¬ 
aration  of  a  significant  number  or  pro¬ 
portion  of  the  workers  of  such  firm  or 
subdivisiCHi.  The  investigation  will 
further  relate,  as  appropriate,  to  the  de¬ 
termination  of  the  date  on  which  total  or 
partial  separations  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved.  A  group  meeting  the  eligibility 
requiremoits  of  Section  222  of  the  Act 
will  be  certified  as  eligible  to  apply  for 
adjustment  assistance  under  'ntle  11, 
ChaptCT  2,  of  the  Act  in  accordance  with 
the  provisions  of  Subpart  B  o'f  29  CFR 
Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti¬ 
tioner  or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  Investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  14, 
1977. 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments  regarding  the 
subject  matter  of  this  investigation  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  14, 1977. 

The  petition  filed  in  this  case  is  avail¬ 
able  for  inspection  at  the  Office  of  the 
DirectOT,  Office  of  Trade  Adjustment  As¬ 
sistance,  Bureau  of^temational  Labor 
Affairs,  UB.  Depanment  of  Labor  200 
CTonstitotion  Avenue,  N.W.,  Washington, 
D.C.  20210. 


Signed  at  Washington,  D.C.  this  1st 
day  of  December  1976. 

Makvin  M.  Fooks, 
Director,  Office  of  Trade 
Adjustment  Assistance. 

[PR  Doc.77-3255  Plied  2-3-77:8:45  am] 

[TA-W-1.588] 

HORTON  &  HUBBARD  MANUFACTURING 
CORP. 

Investigation  Regarding  Certification  of 

Eligibility  To  Apply  for  Worker  Adjust¬ 
ment  Assistance 

On  January  24,  1977  the  Department 
of  Labor  received  a  petition  dated  De¬ 
cember  28,  1976  which  was  filed  under 
Section  221(a)  of  the  Trade  Act  of  1974 
(“the  Act”)  on  behalf  of  the  workers  and 
former  workers  of  Horton  &  Hubbard 
Manufacturing  Corporation,  Nashua, 
New  Hampshire,  a  Division  of  Brown 
Group,  Incorporated,  St.  Louis,  Missouri 
(TA-W-1,588) .  Accordingly,  the  Direc¬ 
tor,  Office  of  Trade  Adjustment  Assist¬ 
ance,  Bureau  of  International  Labor 
Affairs,  has  instituted  an  investigation  as 
provided  in  Secticwi  221(a)  of  the  Act 
and  29  CFR  90.12. 

The  purpose  of  the  investigation  is  to 
determine  whether  absolute  or  relative 
increases  of  imports  of  articles  like  or 
directly  competitive  with  luggage  pro¬ 
duced  by  Horton  &  Hubbard  Manufac¬ 
turing  Corp.  or  an  appropriate  subdivi¬ 
sion  thereof  have  contributed  impor¬ 
tantly  to  an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or  sub¬ 
division  and  to  the  actual  or  threatened 
total  or  partial  separation  of  a  significant 
number  or  proportion  of  the  workers  of 
such  firm  or  subdivision.  The  investiga¬ 
tion  will  further  relate,  as  appropriate,  to 
the  determination  of  the  date  (m  which 
total  or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved.  A  group  meeting  the 
eligibility  requirements  of  Section  222  of 
the  Act  will  be  certified  as  eli^ble  to 
apply  for  adjustment  assistance  imder 
Title  n.  Chapter  2,  of  the  Act  in  accord¬ 
ance  with  the  provisions  of  Subpart  B 
of  29  CFR  Part  90. 

Pursuant  to  29  CFR  90.13,  the  peti¬ 
tioner  or  any  other  person  showing  a 
substantial  interest  in  the  subject  matter 
of  the  investigation  may  request  a  public 
hearing,  provided  such  request  is  filed  in 
writing  with  the  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  14, 
1977. 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments  regarding  the  sub¬ 
ject  matter  of  this  investigation  to  the 
Director,  Office  of  Trade  Adjustment  As¬ 
sistance,  at  the  address  shown  below,  not 
later  than  February  14,  1977. 

The  petition  filed  in  this  case  is  avail¬ 
able  for  inspection  at  the  Office  of  the 
Director,  Office  of  Trade  Adjustment  As¬ 
sistance,  Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210. 


Signed  at  Washington,  D.C.  this  24th 
day  of  January  1977. 

Marvin  M.  Poors, 
Director.  Office  of  Trade 
Adjustment  Assistance. 

(PR  Doc.77-8526  Piled  2-3-77:8:45  am] 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

AMERICAN  STATISTICAL  ASSOCIATION 

ADVISORY  COMMITTEE  ON  STATISTI¬ 
CAL  POLICY 

Public  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the  Ameri¬ 
can  Statistical  Association  Advisory 
Committee  on  Statistical  Policy  to  be 
held  in  Room  9104,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  Wash¬ 
ington,  D.C.,  on  March  14  and  15,  1977 
at  10  a.m. 

The  purpose  of  the  meeting  is  to  hear 
remarks  from  the  Deputy  Associate 
Director  for  Statistical  P(dicy  on  recent 
actions  which  affect  the  Federal  statis¬ 
tical  system  especially  as  they  relate  to 
recommendaticms  of  the  Advisory  Com¬ 
mittee  during  the  past  few  years.  A  major 
topic  of  discussion  will  be  a  framework 
for  planning  U.S.  Federal  statistics, 
1978-1989.  The  Committee  will  give  par¬ 
ticular  attention  to  the  chapters  of  the 
framework  on  organization,  economic 
statistics  and  an  overview  of  social  statis¬ 
tics.  The  Committee  will  also  give  advice 
on  improving  communications  between 
professional  associations  and  Federal 
agencies.  The  meeting  will  be  open  to 
public  observation  and  participation. 

Anyone  wishing  to  participate  should 
contsict  the  D^uty  Associate  Director 
for  Statistical  Policy,  Room  10202,  New 
Executive  Office  Building,  Washington, 
D.C.  20503,  telephone  (202)  395-3836. 

Velma  N.  Baldwin, 
Assistant  to  the  Director 
for  Administration. 

[PR  Doc.77-3741  Piled  2-3-77;8:45  am] 

CLEARANCE  OF  REPORTS 
List  of  Requests 

The  following  is  a  list  of  requests  for 
clearance  of  reports  intended  for  use  in 
collecting  information  from  the  public 
received  by  the  Office  of  Management  and 
Budget  on  January  28,  1977  (44  USC 
3509).  The  purpose  of  publishing  this 
list  in  the  Federal  Register  is  to  inform 
the  public. 

The  list  includes  the  title  of  each  re¬ 
quest  received;  the  name  of  the  agency 
sponsoring  the  proposed  collection  of  in¬ 
formation;  the  agency  form  number,  if 
applicable;  the  frequency  with  which 
the  information  is  proposed  to  be  col¬ 
lected;  the  name  of  the  reviewer  or  re¬ 
viewing  divisicm  within  OMB,  and  an 
indication  of  who  will  be  the  respondents 
to  the  proposed  collection. 

The  symbol  (x)  Identifies  proposals 
which  appear  to  raise  no  significant 
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Issues,  and  are  to  be  approved  after  brief 
notice  through  this  release. 

Further  information  about  the  Itons 
on  this  Daily  List  may  be  obtained  from 
the  Clearance  Office,  Office  of  Manage¬ 
ment  and  Budget,  Washingt<m,  D.C. 
20503,  (202-395-4529). 

New  Poems 

DEPARTMENT  OP  COMMBICE 

National  Bureau  of  Standards:  Microwave 
Oven  Usage  Survey,  NBS-1073A  &  B,  single- 
time,  Owners  of  Microwave  Ovens  Con¬ 
ventional  Kitchen  Ranges,  Charles  A.  El- 
lett,  395-5667. 

DEPARTMENT  OP  DEFENSE 

Defense  Civil  Preparedness  Agency:  Citizens 
Band  Questionnaires,  single-time.  Civil 
Preparedness  and  Public  Heads,  CB  Team 
Leaders,  Warren  Tc^elius,  395-5872. 

Revisions 

DEPARTMENT  OF  HEALTH,  EDUCATION,  AND 
WELFARE 

Social  Security  Administration:  Report  to 
Social  Security  Administration  by  Person 
Outside  United  States,  S6A-1425FC,  on  oc¬ 
casion,  Persons  Receiving  Soc.  Sec.  Benefits, 
David  P.  Caywood,  395-3443. 

Reporting  events — SSI,  SSA-8150,  on  oc¬ 
casion,  Persons  Receiving  SSI  Income, 
David  P.  Caywood,  395-3443. 

Reporting  Changes  That  Affect  Your  So¬ 
cial  Security  Payment,  SSA-1426,  on  oc¬ 
casion,  Individuals  Receiving  Social 
Security  Retirement,  David  P.  Caywood. 
395-3443. 

Extensions 

DEPARTMENT  OF  AGRICULTURE 

Statistical  Reporting  Service:  California 
Grape  Vine  and  Acreage  Survey,  Annually. 
Grape  Farmers,  WiU  Sherman,  395-4730. 
Food  and  Nutrition  Service: 

Statistical  Sampling  and  Reporting  of  Re¬ 
view,  Findings — QC  Program,  semi-an¬ 
nually,  State  Agencies,  Milo  B.  Sunder- 
hauf,  395-6140. 

Household  Sample — QC  Program  (Pood 
Stamp),  FNS-245  &  Handbook  301,  on 
occasion.  Food  Stamp  Participants  & 
Applicants:  State  Agencies.  Milo  B.  Sun- 
derhauf,  395-6140. 

Statistical  Reporting  Service:  Wheat  Objec¬ 
tive  Yield  Survey,  Monthly,  Wheat  Grow¬ 
ers,  Will  Sherman,  395-4730. 

Food  and  Nutrition  Service:  Monthly  Dis¬ 
tribution  of  Donated  Commodities  to 
Family  Units,  FNS-152,  State  Distributing 
Agencies,  Warren  Tillius,  395-5872. 

DEPARTMENT  OF  THE  INTERIOR 

Mining  Enforcement  and  Safety  Adminis¬ 
tration:  Metal-Nonmetal  Mine  Injury  and 
Illness  Report,  3000-3,  on  occasion.  All 
Metal/Nonmetal  Mine  Operations,  Charles 
A.  EUett,  395-5867. 

Land  Management:  Special  Land  Use  Appli¬ 
cation  and  Permit,  2920-1,  on  occasion. 
Special  Land  Use  Applicants  and  Permit 
Applicants,  Warren  Tillius,  395-5872. 

UB.  Geological  Survey:  Inventory  of  Hydro- 
logic  Data  Acquisition.  Areal  Investiga¬ 
tions  and  Miscellaneous  AcUvltles,  on  oc¬ 
casion,  Agencies  or  Other  Organizations 
that  Collect  Water  Data,  Tracey  Cole,  395- 
6870. 

DEPARTMENT  OF  LABOR 

Employment  and  Training  Administratkm: 
Weekly  Rep<»t^  of  dalms-Taklng  Activi¬ 
ties,  BS-910,  weekly.  State  ES  Offices.  Ar¬ 
nold  Strasser,  395-5867. 


DEPARTMENT  OF  HEALTH,  EDUCATION.  AND 

WELFARE 

Social  Security  Administration: 

Report  of  New  Information  in  Disability 
Cases,  SSA-612,  on  occasion.  Disabled 
Persons  or  Their  Representative  Payees, 
Marsha  Traynham,  395-4529 
Child  Relationship  Statement.  S8A-2519, 
on  occasion.  Individual  Who  Has  Info. 
Re  Child,  Marsha  Traynham,  395-4529. 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration; 

Telephone  Survey — Plan  for  Determina¬ 
tion  of  Highway  Problems  Due  to  the 
National  Hood  Insiurance  Program, 
single-time.  State  Highway  Engineer, 
Arnold  Strasser,  395-5867. 

Federal  Aviation  Administration: 

Application  for  Repair  Station  Certificate 
and/or  Rating,  FAA-8310-3,  on  occasion. 
Private  Individuals,  Firms,  Warren  Tope- 
llus,  395-5872. 

Phillip  D.  Larsen, 
Budget  and  Management  Officer. 
(FR  Doc.77-3797  Piled  2-3-77:8:45  am] 

POSTAL  SERVICE 

ROCHESTER  MANAGEMENT  SECTIONAL 
CENTER  AND  GENERAL  MAIL  FACILITY 

Availability  of  Draft  Environmental 
Statement 

Consistent  with  sections  775.6  and 
775.7  of  the  proposed  Environmental 
Statement  Procedures  published  by  the 
Postal  Service  in  the  Federal  Register 
on  August  24,  1976  (41  FR  35725),  and 
being  followed  pending  final  ado^ion, 
the  Postal  Service  gives  puUlc  notice  of 
the  availability  for  comment  of  a  Draft 
Environmental  Impact  Statanent 
(DEIS)  for  its  Rochester  Management 
Sectional  Center  and  General  Mail  Fa¬ 
cility  project.  TTie  DEIS  analyzes  the 
pn^^osed  cmnpletion  and  operation  of  a 
new  mail  processing  and  vehicle  mainte¬ 
nance  facility  being  constructed  in  Hen¬ 
rietta,  New  York.  This  action  would  in¬ 
volve  the  consolidation  of  certain  oper¬ 
ations  from  the  Main  Post  Office  in 
Rochester,  New  York,  and  all  activities 
now  conducted  in  the  Vehicle  Mainte¬ 
nance  Facility  and  the  Sectional  Han¬ 
dling  Center  in  Henrietta,  into  a  new 
Rochester  General  Mail  Facility  to  be 
located  in  Henrietta. 

The  DEIS  is  offered  in  response  to  the 
requirements  of  sectkm  102(2)  (C)  of 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L.  No.  91-190,  42  UB.C. 
4321  et  seq.;  Title  IV  of  ttie  Intergov¬ 
ernmental  Cooperation  Act  of  1968,  Pub. 
L.  No.  90-577,  42  U.S.C.  4231-4233;  Post¬ 
al  Service  Environmental  Statement 
Procedures,  39  CFR  Part  775;  and  the 
court’s  decision  in  “Cfity  Rochester 
and  Genessee — Finger  Lakes  Regional 
Planning  Board  v.  UB.  Postal  Service,” 
CivU  No.  70-6065  (2d  Clr.,  Sept.  3.  1976). 

Copies  of  the  DEIS  may  be  obtained 
upon  written  request  to:  Mr.  Robert  H. 
Coven,  Director,  Office  of  Program  Plan¬ 
ning,  United  States  Postal  Service,  e/o 
Ecoloy  and  Environment,  Inc.,  P.O.  Box 
D,  Buffalo.  New  York  14225. 

Cmnments  regarding  the  drtr  are  in¬ 
vited  from  the  public,  from  State  and 


local  agencies  which  are  authorized  to 
devei(9  and  enforce  mvlnmmental 
standards,  and  from  Federal  agencies 
having  jurisdiction  by  law  or  special  ex¬ 
pertise  with  respect  to  any  environmental 
impact  involved.  Comments  and  requests 
for  additional  information  should  be  ad¬ 
dressed  to:  Mr.  William  E.  Ftan,  MSC 
Manager/Postmaster.  216  Cumberland 
Street,  Rochester,  New  York  14603.  In 
order  to  be  considered  in  the  preparation 
of  the  final  environmental  statement, 
comments  must  be  received  by  March  22, 
1977, 

Roger  P.  Craig, 

Deputy  General  Counsel. 

IFR  Doc.77-3609  Filed  2-3-77;8:45  am] 

SMALL  BUSINESS 
ADMINISTRATION 

(License  No.  09/14-50861 

ASSOCIATED  SOUTHWEST  INVESTORS, 
INC. 

Filing  of  Application  for  Transfer  of  Control 

Notice  is  hereby  given  that  an  appli¬ 
cation  has  been  filed  with  the  Small 
Business  Administration  pursuant  to  13 
CFR  107.701  (1976)  for  the  transfer  of 
control  of  Associated  Southwest  Inves¬ 
tors.  Inc.  (licensee),  a  small  business  in¬ 
vestment  company  licensed  by  the  Small 
Business  Administration  on  December  9, 
1971,  and  operating  under  the  provisions 
of  Section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended  (the 
Act). 

Licensee,  an  Arizona  Corporation  with 
its  principal  place  of  business  located 
4325  North  Wells  Fargo,  Scottsdale,  Ari¬ 
zona  85251,  is  presently  owned  by  the  fol¬ 
lowing  stockholders : 


Name 

Shares 

Percent  of 
ownership 

National  Council  of  La  Raza,  1725 
I  St.  NW.,  Wasliinglon,  D.C. 
20006 . - . . 

.222,000 

4A 

Home  Education  Livelihood  Pro¬ 
gram,  5000  Marble  NE.,  Albu¬ 
querque,  N.  Mex.  87110 . 

Valley  National  Bank,  Phoenix, 
Ariz . . . . 

270,000 

53 

.  15,000 

3 

Under  an  Agreement  of  Transfer  and 
Purchase,  Siete  del  Norte  a  Community 
Development  Corporation  located  at 
216-B  Riverside  Drive,  NB.,  Espanola, 
New  Mexico  87532,  will  acquire  230,000 
shares  of  the  licensee’s  stock  from  Home 
Education  Livelihood  Program  as  a 
grant  and  will  purchase  frmn  the  licen¬ 
see  an  additional  200,000  shares  of  au¬ 
thorized  but  unissued  stock  at  $1  per 
share. 

Upon  consummation  of  the  transfer  of 
control,  the  paid-in  capital  and  paid-in 
surplus  of  the  licensee  will  be  Increased 
to  $707,000  from  $507,000  and  Siete  del 
Norte  Community  Develoixnent  Corpo- 
ratiim  will  own  60  percoit  (ff  the  licen¬ 
see’s  outstanding  stock. 

There  is  no  change  of  management  of 
the  licensee  being  considered  at  thiz 
time. 

Notice  Is  further  given  that  any  per¬ 
son  may  submit  written  cimunents  on 
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the  proposed  transfer  of  control  to  the 
D^uty  Associate  Administrator  for  In¬ 
vestment,  Small  Business  Administra¬ 
tion.  1441  L  Street,  N.W.,  Washington, 
D.C.  20416,  on  or  before  February  22. 
1977. 

A  similar  notice  shall  be  published  by 
the  licensee  in  a  newspaper  of  general 
circulation  in  Scottsdale,  Arizona,  and 
also  in  Espanola,  New  Mexico. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  69.011,  SmaU  Business  Investment 
Companies. 

Dated:  January  27, 1977. 

Peter  P.  McNeish, 
Deputy  Associate 
Administrator  for  Investment. 

[FR  Doc.77-3507  Piled  2-3-77:8:45  am] 


AUGUSTA  DISTRICT  ADVISORY 
COUNCIL 

Public  Meeting 

The  Small  Business  Administration 
Augusta  District  Advisory  Council  will 
hold  a  public  meeting  at  12:00  pjn., 
Thursday.  February  24,  1977,  at  the 
Hawaiian  Gardens,  Western  Avenue,  Au¬ 
gusta,  Maine,  to  discuss  such  business  as 
may  be  presented  by  members,  staff  of 
the  Small  Business  Administration  and 
others  present.  For  further  information 
write  or  call  Thomas  A.  McGilllcuddy. 
District  Director,  Federal  Building,  40 
Western  Avenue,  Augusta,  Maine  04330, 
(207)  622-6171,  Ext.  225. 

Dated:  January  28,  1977. 

Henry  v.  Z.  Hyde,  Jr., 
Deputy  Advocate  for 
Advisory  Councils. 

[PR  Doc.77-3729  Piled  2-3-77;8:45  am] 


DENVER  DISTRICT  ADVISORY  COUNCIL 
Public  Meeting 

The  Small  Business  Administration 
Denver  District  Advisory  Council  will 
hold  a  public  meeting  at  9:00  ajn., 
Thursday,  March  3,  1977,  in  the  Federal 
OflOce  Building,  Room  2330  (2nd  Floor), 
1951  Stout  Street,  Denver,  Colorado,  to 
discuss  such  business  as  may  be  presented 
by  members,  staff  of  the  Small  Business 
Administration  and  others  present.  For 
further  information  write  or  call  Douglas 
F.  Graves,  U.S.  Small  Business  Adminis¬ 
tration,  721  19th  Street — Room  407, 
Denver,  Colorado  80202,  (303)  327-3673. 

Dated:  January  28, 1977. 

Henry  v.  Z.  Hyde,  Jr., 
Deputy  Advocate  for 
Advisory  Councils. 

(PR  DOC.77-3728  Plied  2-8-77;8:46  am] 


DETROIT  DISTRICT  ADVISORY  COUNCIL 
Public  Meeting 

The  SmaU  Business  Administration 
Detroit  District  Advisory  CouncU  wlU 
bold  a  public  meeting  at  9:00  a.m.,  Fri¬ 
day,  March  4, 1977,  at  Weber’s  Inn,  3050 


FEDERAL 


Jackson  Road,  Ann  Arbor,  Michigan,  to 
discuss  such  business  as  may  be  presented 
by  members,  staff  of  the  SmaU  Business 
Admlnlstratton  and  others  present. 
Registration  wlU  begin  at  8:30  ajn.  For 
further  information  caU  Raymond 
Harshman,  U.S.  SmaU  Business  Admin¬ 
istration,  Patrick  V.  McNamara  Building, 
477  Michigan  Avenue,  Detroit,  Michigan 
48226,  (313)  226-7260. 

Dated:  January  28, 1977. 

Henry  v.  Z.  Hyde,  Jr., 

Deputy  Ajdvocate  for 
Advisory  Councils. 

[PR  Doc.77-3727  PUed  2-3-77;8:45  am] 

DEPARTMENT  OF  STATE 
Agency  for  International  Development 
[Delegation  of  Authority  No.  100] 
ASSISTANT  ADMINISTRATORS 

Delegation  of  Authority  To  Determine 
Adequacy  of  Assurances  of  Host  Coun¬ 
try  Participation  and  Waiver  Authority 

Section  1.  Pursuant  to  the  authority 
vested  in  me  by  Delegation  of  Authority 
No.  104  from  the  Secretary  of  State, 
dated  November  1,  1961  (26  PJl.  10608) . 
as  amended,  I  hereby  delegate  to  the  As¬ 
sistant  Administrator  for  Africa,  the 
Assistant  Administrator  for  Near  Eiast, 
the  Assistant  Administrator  for  Asia,  the 
Assistant  Administrator  for  Latin  Amer¬ 
ica,  the  Assistant  Administrator  for  Pro¬ 
gram  and  Management  Services,  the  As¬ 
sistant  Administrator  for  Program  Policy 
Coordination,  the  Assistant  Administra¬ 
tor  for  Technical  Assistance,  and  the  As¬ 
sistant  Administrator  for  Population  and 
Humanitarian  Assistance,  each  for  the 
projects,  activities,  countries  or  areas 
within  their  responsibility,  the  authority 
to  receive  and  to  determine  the  adequacy 
of  the  assurances  required  by  Swtlon 
110(a)  of  the  Foreign  Assistance  Act  of 
1961,  as  amended. 

Section  2.  If  assurances  are  made  with 
respect  to  aU  or  part  of  a  sectoral  pro¬ 
gram  rather  than  with  rei^iect  to  an  in¬ 
dividual  project  or  activity,  the  authority 
to  receive  and  to  determine  the  adequacy 
of  such  assurances  is  reserved  to  the  As¬ 
sistant  Administrator  for  Africa,  the  As¬ 
sistant  Administrator  for  Near  East,  the 
Assistant  Administrator  for  Asia,  and 
the  Assistant  Administrator  for  Latin 
America,  each  for  the  countries  or  areas 
within  the  responsibility  of  the  ofiBcers 
named  in  this  section. 

Section  3.  The  authority  to  receive  and 
to  determine  the  adequacy  of  assiuances 
with  respect  to  any  individual  project 
or  activity  may  be  redelegated  to  those 
officers  having  authority  to  authorize 
projects  or  activities. 

Section  4.  There  Is  delegated  hereby  to 
the  officers  named  in  Secticm  1  of  this 
Delegation  of  Authority  the  authority 
to  waive  the  cost-sharing  requirement  of 
Section  110(a)  of  the  Foreifim  Assistance 
Act  of  1961,  as  Eunended,  in  the  case  of  a 
project  or  activity  In  a  country  which 
the  (rfQcer  determines  is  relatively  least 
developed  based  on  the  United  Natl(ms 


Conference  (m  Trade  and  Development 
list  of  “relatively  least  developed  coun¬ 
tries.'’  The  authority  delegated  in  this 
Section  may  not  be  redelegated,  but  may 
be  exercised  by  a  Deputy  Assistant  Ad¬ 
ministrator  having  “alter  ego”  authority, 
or  by  a  person  performing  the  functions 
of  an  officer  named  in  Section  1  in  an 
“Acting”  capacity. 

Section  5.  A.I.D.  Delegation  of  Author¬ 
ity  No.  100,  dated  May  8.  1974,  as 
amended,  is  hereby  rescinded. 

Section  6.  TTiis  Delegation  of  Author¬ 
ity  shall  be  effective  immediately. 

Dated:  December  13,  1976. 

John  E.  Murphy, 
Deputy  Administrator. 

[FR  Doc.77-3459  PUed  2-»-77;8:45  am] 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

DEBT  MANAGEMENT  ADVISORY 
COMMITTEES 

Renewal  Notice 

Pursuant  to  the  Federal  Advisory  c:tom- 
mlttee  Act  of  October  6,  1972  (Pub.  L. 
92-463,  5  UJ3.C.  App.  L  Supp.  HD,  the 
Department  of  the  Treasury,  with  con¬ 
currence  from  the  Office  of  Management 
and  Budget,  announces  Its  decision  to 
continue  utilization  of  the  fcJlowing  in¬ 
dustry  committees  as  advisOTy  commit¬ 
tees: 

Titles:  (1)  Government  Borrowing 
Committee  of  the  American  Bankers 
Association. 

(2)  UB.  Government  and  Federt^ 
Agencies  Securities  Committee  of  the 
Public  Securities  Association  (formerly 
known  as  the  Government  Securities  and 
Federal  Agencies  Committee  of  the  Se¬ 
curities  Industry  Association). 

Purpose:  These  committees  are  utilized 
by  the  Secretary  of  the  Treasury  and  his 
staff  for  advice  in  carrying  out  Federal 
financing  and  public  d^t  management. 
They  consider  commercial  and  financial 
information  relevant  to  Treasury  debt 
management  operations,  adidse  the  Sec¬ 
retary  of  the  Treasury  and  his  staff,  and 
make  reports  and  recommendations. 

Statement  of  PiMic  Interest:  Hie 
membership  of  these  committees  repre¬ 
sents  a  cross  section  of  the  financial  com¬ 
munity.  The  members  are  intimately  ac¬ 
quainted  with  commercial  and  financial 
information  and  day-to-day  market  fac¬ 
tors  relevant  to  Treasury  debt  manage¬ 
ment  operations.  It  is  in  the  public  in¬ 
terest  to  insure  that  the  Secretary  of  the 
Treasury  and  his  staff  have  this  supple¬ 
mental  information  in  order  to  manage 
the  public  debt. 

Authority  for  these  committees  will  ex¬ 
pire  two  years  from  the  date  new  char¬ 
ters  are  signed  and  filed  with  the  appro¬ 
priate  Committees  of  the  Senate  and 
House  of  Representatives. 

Dated:  January  28, 1977. 

Warren  F.  Brecht, 
Assistant  Secretary 
{Administration) . 
(PR  Doc.77-3788  Piled  2-3-77:8:45  am] 


REGISTER,  VOL  42,  NO.  24 — FRIDAY,  FEBRUARY  4,  1477 


NOTICES 


69i:i-6S7: 


VETERANS  ADMINISTRATION 

STATION  COMMITTEE  ON  EDUCATIONAL 
ALLOWANCES 

Meeting 

Notice  -is  hereby  given  pursuant  to 
S3ction  V,  Review  Procedure  and  Hear¬ 
ing  Rules,  Station  Committee  on  Educa¬ 
tional  Allowances  that  on  February  28, 
1077,  at  9:00  AM,  the  Portland,  Oregon 
Regional  OflSce  Station  Committee  on 
Educational  Allowances  shall  at  Room 
1376,  Federal  Building,  1220  SW  3rd 
Avenue,  Portland,  Oregon,  conduct  a 
hearing  to  determine  whether  Veterans 
Administration  benefits  to  all  eligible 
persons  enrolled  In  Oregon  Polytechnic , 
institute,  Portland,  Oregon,  should  be 
discontinued,  as  provided  in  38  CJ-R. 
21.4134,  because  a  requirement  of  law  is 
not  being  met  or  a  provision  of  the  law 
has  been  violated.  All  Interested  persons 
shall  be  permitted  to  attend,  appear  be¬ 
fore,  or  file  statements  with  the  c6m- 
mittee  at  that  time  and  place. 

Dated:  January  26, 1977. 

-  Donna  M.  Arndt, 

Director.  VA  Regional  Office. 

(FR  Doc.77-3628  PUed  2-3-77:8:45  am] 

INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  3181 

ASSIGNMENT  OF  HEARINGS 

February  1,  1977. 

Cases  assigned  for  hearing,  postpone¬ 
ment,  cancellation  or  oral  argument  ap¬ 
pear  below  and  will  be  published  only 
once.  This  list  contains  prospective  as¬ 
signments  only  and  does  not  include 
cases  previomly  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
presently  reflected  in  the  Official  Docket 
of  the  Commission.  An  attempt  will  be 
made  to  puUish  notice  of  cancellation  of 


hearings  as  promptly  as  possible,  but 
interested  parties  sh<mld  tbke  appropri¬ 
ate  steps  to  Insure  that  they  are  notified 
of  cancellation  or  postponements  of 
hearings  in  which  they  are  Interested. 

AB-19  (Sub-No.  19),  Baltimore  and  Ohio 
Railroad  Company  Abandonment  Portion 
of  the  Ohio  and  Little  Kanawha  Branch 
Between  Relief  and  Philo,  In  Muskingum, 
Morgan  and  Washington  Counties,  Ohio, 
continued  to  March  9, 1977,  at  the  Offices  of 
the  Interstate  Commerce  Commission, 
Washington,  D.C. 

MC  124211  (Sub-No.  278),  Hilt  Truck  Line, 
now  assigned  February  1, 1977,  at  Washing¬ 
ton,  D.C.  is  canceled  and  application  dis¬ 
missed. 

MC  119988  (Sub-No.  94),  Great  Western 
Trucking  Co.,  Inc.,  now  assigned  March  14, 
1977,  at  Denver,  Colo,  will  be  held  in  Room 
595,  Federal  Courthouse,  1961  Stout  Street. 
MC  107452  (Sub-No.  5),  R.  D.  Brown  DBA 
.  Dan  Brown  Trucking,  now  assigned 
March  16,  1977,  at  Denver,  Colo,  will  be 
held  in  Room  595,  Federal  Courthouse,  1961 
Stout  Street. 

MC  115904  (Sub-No.  46),  Grover  Trucking 
Co.,  now  assigned  March  17,  1977,  at  Den¬ 
ver,  Colo,  will  be  held  in  Room  696,  Federal 
Courthouse,  1961  Stout  Street. 

MC  113678  (Sub-No.  633),  Curtis.  Inc.,  now 
assigned  March  16,  1977,  at  Denver,  Colo, 
will  be  held  in  Room  595,  Federal  Court¬ 
house,  1961  Stout  Street. 

MC-F  12826,  F-B  Truck  Line  Company — Pur¬ 
chase  (Portion) — Archer  Freight  Lines, 
Inc.,  MC  124533  (Sub-No.  69),  P-B  Truck 
Line  Company,  MC-F-12827,  I^ter  Smith 
Trucking,  Inc. — Purchase  (Portion)  — 

Archer  Freight  Lines,  Inc.  and  MC  67697 
(Sub-No.  2),  Lester  Smith  Trucking,  Inc., 
now  assigned  March  21,  1977,  at  Denver, 
Colo,  will  be  held  In  Room  595,  Federal 
Courthouse,  1961  Stout  Street. 

MC  134922  (Sub-192),  B.  J.  Mcadams,  Inc., 
now  assigned  March  15,  1977  at  Columbus, 
Ohio,  will  be  held  In  Room  236,  Federal 
Office  Building,  85  Marconi  Boulevard. 

MC  134150  (Sub-7),  Southwest  Equipment 
Rental,  Inc.,  d/b/a  Southwest  Motor 
Freight,  now  assigned  March  16,  1977  at 
Columbus,  (^o,  wUl  be  held  In  Boom  S36. 
Federal  Office  Building,  85  Marconi  Boule¬ 
vard. 


MC  115841  (Sub-522),  Colonial  Refrlgerat-d 
Transportation,  Inc.,  now  assigned  ^larch 
21,-1977  at  Cincinnati,  Ohio,  will  be  held 
in  Room  5008,  Federal  Office  Building,  550 
Main  Street. 

MC  83539  (Sub-No.  445),  C  &  H  Transporta¬ 
tion  Co..  Inc.:  MC  106497  (Sub-No.  136). 
Parkhill  Truck  Company;  MC  114273  (Sub- 
No.  272)  CRST,  Inc.;  MC  117574  (Sub-No. 
279),  Dailey  Express,  Inc.;  MC  127820 
(Sub-No.  8),  Trans-Service,  Inc.  and  MC 
136828  (Sub-No.  12),  Cooks  Transports, 
Inc.,  now  being  assigned  March  17.  1977  (2 
days),  at  Columbus,  Ohio;  in  Room  235 
Federal  Office  Building,  85  Marconi  Boule¬ 
vard. 

MC  138875  Sub  29.  Shoemaker  Trucking 
Company  now  assigned  February  1,  1977 
at  Boise,  Idaho  is  cancelled,  application 
dismissed. 

MC  41406  (Sub-54).  Artim  Transportation 
System,  Inc.;  MC  95876  (Sub-188).  Ander¬ 
son  Trucking  Service,  Inc.;  MC  106674 
(Sub-208),  Schllll  Motor  Lines,  Inc.;  MC 
112304  (Sub-Ill),  Ace  Doran  Hauling  & 
Rigging  Co.;  MC  117068  (Sub-70),  Midwest 
Specialized  Transportation,  Inc.;  MC 
119774  (Sub-90),  Eagle  Trucking  Company 
MC  120737  (Sub-40),  Star  DeUvery  & 
Transfer,  Inc.;  MC  123407  (Sub-313), 

Sawyer  Transport,  Inc.;  MC  138144  (Sub- 
12),  Fred  Olson  Co.,  Inc.  and  MC  138741 
(Sub-22),  E.  K.  Motor  Service,  Inc.,  now 
assigned  March  17. 1977  at  Columbus,  CHiio, 
will  be  held  in  Room  235  Federal  Office 
Building.  85  Marconi  Boulevard. 

MC  119789  Sub  307,  Caravan  Refrigerated 
Cargo,  Inc.  now  being  assigned  March  22, 
1977  (1  day)  at  New  York,  New  York  in  a 
hearing  room  to  be  later  designated. 

MC  142398,  East  Forward,  Inc.  now  assigned 
March  22.  1977  at  New  York,  New  York  Is 
cancelled,  application  dismissed. 

MC-F  12974,  Takln  Bros.  Freight  Lines,  Inc. — 
Purchase  (Portion) — Chl-FIL  Inc.  now 
assigned  February  14.  1977  at  Chicago, 
Illinois  is  now  cancelled  indefinitely. 

Robert  L.  Oswald, 

Secretary. 

[PR  Doc.77-3663  PUed  2-3-77;8:45  am) 
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